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CASES 


ARGUED  AND  DETERMINED  1311. 
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COURTS  OF  COMMON  PLEAS, 


AND 


EXCHEQUER-CHAMBER, 


IK 


Trinity  Term^ 

In  the  Fifty-flrtt  Ye^  of  the  Reign  of  Oeorgs  III. 


AMD  IN 


Michaelmas  Term^ 

In  the  Fifty-second  Year  of  the  Reign  of  George  III. 


Brounckxr  v.  Scott.  juneis. 

rpHIS  was  an  action  of  a^sumpsity  brought  by  the  plaintiflf  to  "niemMter  of  • 
-^    recover  from  the  defendant  a  compensation  in  damages  for  maintain  ai- 
'  the  detention  of  a  certain  ship  of  the  plaintiff  beyond  a  reason-  JJJ^n^^'e  opon 
aWe  time  for  the  uilldading  of  her  cargo,  after  her  arrival  in  the  an  implied  pro- 
port  of  London.    There  were  other  counts  for  freight,  primage,  m^^ 
and  demurrage  due  to  the  plaintiSr  as  master  of  the  said  ship. 
The  defendant,  upon  the  counts  fbr  freight  and  primage,  paid 
monqr  into  court;  and  at  the  trial  before  Mansfield,  C.  J.,  at  the 
London  sittiugs  after  last  Hilary  term,  the  only  question  was, 
whether  the  plaintiff,  who  was  not  owner,  but  only  master  of       [  2  ] 
the  diip,  wof  entitled  to  sue  for  demurrage.     Upoti  this  part  of 
the  case  a  verdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  nttyve  to  enter  a  nonsuit,  if  the  Court  should  be  of    , 
i^iiiiDn  that  the  plaintiff  was  not  entitled  to  maintain  the  action. 
Voim  IV.  B  Accordingly, 


2  CASES  IN  TRINITY  TERM, 

1811.        Accordingly,  Lens^  Serjt.,  in  Easter  term,  having  obtained  a 
^  rule  nisi  for  that  purpose : 

^^  Mepnera  and  BesU  Serjts.  now  shewed  cause,  and  contended 

Scott.        that  the  captain  might  maintain  this  action  for  demurrage.  They 
said  that  demurrage  was  a^laim  arising  in  respect  of  the  hire  of 
the  ship,  for  such  time  as  elapsed  after  the  expiration  of  the 
period  stipulated  for  the  completion  of  the  voyage;  and  although 
not  actually  freight,  it  was  in  the  nature  of  freight,  being  a 
reasonable  recompence  for  the  use  of  the  ship,    .But  by  the 
usage  of  the  maritime  law,  the  captain  is  so  far  considered  as  a 
principal,  that  he  may  sue  for  the  freight ;  because  it  is  reason- 
able that  he  should  receive  his  remuneration  at  the  port  to  which 
the  ship  is  destined;, and  therefore  he  may  resort  in  the  first 
instance  to  the  consignees  of  the  goods  for  the  payment  of  the 
freight,  out  of  which  his  remuneration  is  to  arise;  otherwise  he 
might  be  delayed  in  obtaining  it,  if  upon  their  refusal  to  pay  he 
was  compelled  to  seek  it  through  the  medium  of  his  principals. 
The  same  reasoning  is  applicable  to  a  claim  for  demurrage;  and 
therefore  the  same  right  may  be  expected  to  follow.   [Mansfield^ 
C  J.  I  have  inquired,  and  find  that  there  is  not  any  instance  of 
an  action  of  this  description.    There  are  very  few  indeed  where 
actions  have  been  brought  by  the  master  for  freight,  and  they 
have  been  supported  upon  the  ground  of  an  implied  assumpsit f 
arising  out  of  the  bill  of  lading,  by  the  terms  of  which  the  cap- 
tain is  to  deliver  the  goods  to  the  consignees,  he  or  they  paying 
freight  for  the  same.     But  even  this  is  quite  a  modern  action.] 
^  ^  i       Demurrage,  as  well  as  freight,  is  due  before  the  delivery  of  the 
goods,  and  for  non-payment  of  it  the  captain  may  withhold  their 
delivery;   and  therefore  if  he  does  deliver  them,  an  assumpsit 
may  be^mplied,  as  well  in  the  one  case,  as  in  the  other.     It  is 
of  great  importance  to  merchants,  who  are  carriers  from  port  to 
port,  aud  whose  ships  are  absent  for  a  great  length  of  time,  that 
the  captain  should  be  permitted  to  sue  for  demui'rage,  without 
the  necessity  of  their  interference. 

Lens  and  Vaughan^  Serjts.  contra.  It  is  a  new  principle  that 
the  captain  has  a  lien  on  the  goods  for  the  payment  of  demur- 
rage, and  would  involve  this  diiSSculty,  that  as  the  amount  of 
the  demurrage  would  be  continually  increasing  by  the  detention 
of  the  goods,  the  delivery  of  them  would  never  be  demanded.  It 
would  also  be  new  in  maritime  and  commercial  law,  to  hold, 
that  the  agent  may  sue  in  his  own  name  in  all  cases  where  his 
principal  would  be  entitled;  yet  that  is  the  only  ground  on 

which 
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which  thtt  action  can  be  sustained;  for  the  captain  can  derive        181 1. 

no  benefit  firom  the  working  of  the  ship,  but  only  the  owner,  and        

so  little  is  he  interested  in  it,  that  it  might  reasonably  be  doubt-    Bbouncmr 
ed,  even  if  a  promise  were  made  to  him  to  pay  the  demurrage,        Scott. 
whether  it  would  not  be  a  nudum  pactum. 

Mansfield,  C.  J.  This  is  certainly  an  action  primes  im^^ 
pressianis^  and  is  an  experiment,  which,  it  is  not  suggested, 
has  been  attempted  before.  It  is  a  claim  made  by  the  captain  of 
a  ship  upon  a  subject-matter  in  which  he  has  no  interest;  and  it  - 
is  true,  that  even  if  he  had  been  the  contracting  party,  that  con- 
tract would  have  been  deemed  to  have  been  made  by  him  for  the 
benefit  and  on  the  behalf  of  his  principal*  Such  being  the  case, 
I  cannot  see  that  necessity  requires  this  action  to  be  supported ; 
and  if  not,  its  very  novelty  is  a  sufficient  objection  to  it.  How  <  [  ^  1 
long  ago  it  is,  since  an  action  brought  by  a  captain  of  a  ship  for  , 

freight  was  first  entertained,  I  do  not  know ;  but  it  is  observ- 
able with  reference  to  that  species  of  action,  that  the  bill  of 
lading  usually  specifies  **  that  the  captain  is  to  deliver  the  goods 
on  payment  of  the  freight,**  and  if  he  delivers  them  without  such 
payment,  he  becomes  liable  to  his  owner  for  so  doing;  it  has : 
been  held,  therefore,  that  he  may  maintain  an  action  against  the 
consignee  upon  an  implied  promise  to  pay  the  freight,  in  con- 
sideration of  his  letting  the  goods  out  of  his  hands  before  pay- 
ment.    But  this  form  of  action  for  demurrage  without  a  special 
contract  to  that  effect  is  not  of  long  standing,  even  in  the  case 
where  the  owners  of  ships  are  the  plaintifis ;  and  as  it  generates 
a  question  whether  the  time  elapsed  was  a  reasonable  time,  and 
also  what  is  a  reasonable  compensation  for  the  use  of  the  ship,  it 
would  be  much  better  if  it  had  not  been  encouraged,  and  if  the 
owner  had  always  made  it  a  subject  of  special  contract;   but 
however  that  action  mav  be  supportable,  1  think  it  clear  this 
cannot. 
PfT  Curiam^  Rule  absolute  for  a  nonsuit* 


Feise  and  Another  t^.  Bell. 


Jung  18. 


rilHIS  was  an  action  on  a  policy  of  insurance  on  goods  at  and  Under  a  licence^ 
-**   firom  London  to  Si.  Peterzburg\  on  board  the  Zeelust.    At  ^^^  y^y  ^^ 
the  trial  before  Mansfield^  C.  J.  at  the  London  sittings  after  last  <^  ^^f '^5^ 

odwfi,  to  export  to  P.  and  to  import  a  cargo  thance,  an  alien  enemy  may  lawfully  be  interefted  ia 
tkm  ei^ort  eargo  at  wall  a»  in  tlia  import  carfo. 

B  <  Hilary 


Fbisb 


CASES  IN  TRINITY  TERM, 

1811*  HUaty  term,  it  appeared  that  the  goods  were  the  joint  propertjr 
of  the  plaintiffi  and  of  certain  Russian  subjects ;  that  the  ship 
sailed  with  a  licence,  which  licence  was  granted  to  Godfrey 

Bbu*  Feise  and  Co.,  merchants,  on  behalf  of  themselves  and  others, 
permitting  them  to  load  and  export  on  board  the  vessel  Zeelustf 

r  5  ]  bearing  any  flag  except  the  French^  a  cargo  of  British  manu* 
factnres,  British  and  foreign  colonial  produce,  East  India  goods, 
and  such  goods  as  were  permitted  by  law  to  be  exported,  except 
cotton,  wool,  and  hemp,  from  any  port  in  this  kingdom  to  any 
port  in  the  BaUiCj  and  to  import  from  thence  a  cargo^  also 
specified  in  the  licence,  to  any  port  in  the  United  Itingdom. 
It  was  objected  that  as  this  licence  was  granted  to  Feise  and  Co., 
merchants,  on  behalf  of  themselves  and  others,  by  the  term 
others,  British  merchants  only,  or  merclumts  gusdem  generis 
with  Feise  and  Co.  were  comprehended,  and  not  fordgn  mer- 
chants, and  d  fortiori  not  alien  enemies.  Mansfield^  C.  J.  over^ 
ruled  the  objection,  being  of  opinion  that  the  licence  ought  ta 
receive  a  more  enlarged  construction,  and  thereupon  a  verdict 
was  found  for  the  plairitifis,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Lens^  Seijt.  accordingly  in  the  last  term  obtained  a  rule  nisi 
for  that  purpose^  against,  which 

Besti  Seijt.  now  shewed^  canse,  And  relied  principally  on  the 
case  of  Mttmett  v.  Boshamj  {since  reported^  15  East^  477.) 
which  was  an  action  on  a  policy  of  insurance  on  goods,  at  and 
from  London  to  any  ports  in  the  ttaltie^  and  the  licence  was  to  a 
British  merchant  (by  name)  and  others,  but  the  property  was 
proved  to  be  in  idien  enemies.  A  similar  objection,  as  in  thii^ 
case^  was  taken  and  reserved  at  the  trial,  but  the  Court  of  £  J9. 
upon  motion  made  in  this  term,  refused  to  entertain  it,  or 
grant  h mle  nisi  thereupon.  In  Fayk  vi  Bourdillonf  ontey 
Easter  term  1811,  vol.4,  the  same  point  was  determitted, 
except  that  the  licence  there  granted  was  to  import  a  cargo  into 
this  country ;  but  the  construction  must  be  the  same  whether 
applied  to  a  licence  to  export  from  or  iiqport  into  this  country : 
and  in  a  late  case  of  Rucker  v.  Bennett  Lord  Ellenborotigh,  C.  J. 
had  held,  where  the  interest  was  averred  to  be  and  was  in  a 
Russian  enemy,  yet  as  the  underwriter,  with  a  knowledge  of 

^  e  ]  that  fact,  had  adjusted  the  loss,  that  the  plaintiff  was  entitled  to 
recover  against  him. 

LenSf  Serjt.  contra.  Unless  the  case  of  Mennett  v.  Bonham  is 
to  be  considered  as  having  decided  this  pointy  so  as  to  preclude 

aU 
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idl  itiillier  question,  it  mfty  be  argacd  that  the  governnimit  of       1611. 
this  country^  which  is  invested  with  the  power  of  granting 
licences,  ought  to  have  the  means  of  exercising  a  discretion  as  to  ^. 

the  pcTBCNis  to  whom  those  licences  ve  to  extend,  and  therefore  Bell. 
that  the  t«rms  used  therdn  ought  not  to  be  strained  beyond 
their  natural  import.  It  may  be  observed,  also,  that  a  licence 
to  expoft  from  this  country,  and  one  to  import  into  it,  do  not, 
as  has  been  contended,  stand  precisely  upon  the  same  footing,  so 
as  necessarily  to  make  the  same  construction  applicable  to  both. 
In  the  case  of  a  licence  to  import  goods  from  a  foreign  country, 
the  natural  inference  is,  that  the  goods  coming  from  a  ^foreign 
country,  originally  belong  to  foreigners ;  whereas,  in  the  case  of 
a  licence  to  export  from  this  country,  the  same  inference  leads  to 
the  conclusion  that  the  goods  belong  to  the  subjects  of  this 
country.  In  this  latter  case,  therefore,  unless  there  be  some- 
thing extrinsic  to  intimate  to  the  government  that  foreigners  are 
interested  in  die  cargo,  die  nature  of  the  adventure  itself  will  nOt 
do  so,  which  if  it  did,  perhaps  the  government  might  have 
withheld  its  licence.  To  hold  therefore  that  it  may  be  extended 
to  protect  die  property  of  foreigners,  will  be  to  deprive  the 
government  of  its  option  to  grant  or  withhold  a  licence  whete 
they  are  coiicemed. 

Mansfielu,  C.  J.   We  have  seen  instances  where  licences  of 
a  very  special  and  limited  nature  have  been  confined  to  die  par- 
ticular grantees,  but  diis  licence  is  not  of  that  description,  but 
one  of  a  moreigeneral  nature.     The  form  of  it  is  to  Godjr&f  Rise 
and  Co.,  merchants,  on  behalf  of  themselves  and  others.     It  Is       [  7  ] 
therefore  clearly,  by  the  very  terms  of  it,  not  to  be  restrained  to 
the  grantees  alone,  but  is  to  be  extended  to  others,  and  the 
question  is  who  those  others  may  be.     Now  it  is  said  that  others 
means  British  merchants,  and  in  all  re£^)ects  such  as  the  grantees,' 
yet  it  is  perfecdy  notorious  that  in  a  great  commercial  dty,  such 
as  this  metropolis,  there  are  and  must  be  many  merchants  who 
are  are  not  natives  of  the  country  where  they  carry  on  their  mer- 
diandise,  and  there  is  nothing  in  this  licence  which  intimates 
that  it  is  to  be  restrained  to  such  as  are.    Again,  if  we  look  to 
what  may  be  supposed  the  object  of  this  licence :  that  object  was 
to  &cilitate  the  export  of  certain  goods,  such  as  British  ma- 
nufactures and  colonial  produce,  in  order  to  find  a  market  for 
them  abroad,  to  effect  which  the  goods  must  be  necessarily  con- 
signed to  foreigners ;  and  if  so,  how  is  it  more  Injurious  to  the 
state  to  permit  foreigners  to  exjport  them  in  the  first  instance? 

It 


CASES  IN  TRINITY  TERM, 

181 1.       It  seems  to  me  that  a  construction  in  favour  of  such  a  permission 
pgjg^        will  rather  aid  than  obstruct  the  object  of  the  licence,  by  pro- 

V.  moting  the  commerce  of  the  country. 

Bklu  Heath,  J.  A  different  construction  from  that  which  has  been 

laid  down  by  my  Lord,  would  impede  the  commercial  purposes 
for  which  the  licence  was  granted. 

Per  Curiam,  Rule  discharged. 


J^a^  19-  Sinclair  %;•  Eldred. 


In  an  actioD  for 
a  malicious 


nPHIS  was  an  action  for  maliciously  and  without  probable 
arreftthc  plain-  "*•  cause  arresting  the  plaintiff,  to  which  the  defendant  pleaded 
nodamag«^for  ^^  general  issue.  It  appeared  at  the  trial  before  Lawrence,  3. 
extra  corts,  nor  at  GuildhaU,  at  the  sittuiffs  after  Hilary  term  1811,  that  the 

any  damafres  ,  ^  •'  ,      ■ 

unless  malice     plaintiff  had  been  arrested  *  by  virtue  of  a  bill  of  Middlesex,  in- 

whShlhJ'fil    ^^''^  f^^  ^^1  for  10/.,  and  had  been  discharged  upon  his 

action,  being     attome/s  undertaking  to  put  in  bail,  which  was  accordingly 

no"'^ itself'      done,  and  afterwards  the  defendant  suffered  judgment  of  non 

*^'^r'»ft  1      P^^^  to  go  against  him.    The  plaintiff  paid  for  costs  thirteen 

^        ''       guineas,  which  were  reduced  to  1/.  Is.  for  the  officers'  fee,  and 

SL  155.  6^.  for  the  other  costs,  so  that  his  extra  costs  were  9/. 

Lawrence,  J.  doubted  at  the  trial,  whether  this  judgment  of  non 

pros  was  sufficient  evidence  of  the  want  of  probable  cause,  and 

therefore  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with 

liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  the  only 

damages  upon  which  the  plaintiff  insisted,  and  for  the  amount 

of  which  the  verdict  was  given,  were  the  extra  costs  in  the  first 

action.    Marshall,  Seijt.  accordingly  in  Easter  term  obtained  a 

rule  nisi  to  enter  a  nonsuit,  on  the  authority  otSavile  v.  Roberts, 

1  Salk.  13.     S.  C.  Carth.  416.    Piirton  v.  Honnor,  1  Bos.  4* 

Pull.  205.    DaXD  V.  Swain,  1  Sid.  424. 

Best,  Serjt  now  shewed  cause.  Admitting  that  a  want  of 
probable  cause  must  be  proved  in  order  to  maintain  this  action, 
there  was  sufficient  evidence  of  it.  This  is  not  like  the  case  of 
Savile  v.  Boberts,  where  it  was  held  that  it  was  not  a  sufficient 
ground  to  entitle  a  party  to  an  action  for  a  malicious  prosecu- 
tion, that  the  party  against  whom  it  is  brought  had  fiiiled  in  an 
indictment  for  a  riot,  preferred  against  the  plaintiff,  for  there 
the  defendant  had  taken  all  measures  for  the  prosecution  of  his 
indictment.  But  in  this  case  the  defendant  never  attempted  to 
bring  his  action  to  a  final  ttrmiaaSioS}  but  volaatarily  abandoned 
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it,  which  is  the  hett  evidence  to  shew  his  opinion  that  there  was 
no  ground  for  it.  In  Skinner  v.  Gunton^  1  Sound.  228,  it  was 
held  that  an  action  lies  for  maliciously  holding  to  bail. 

Marshall^  Seijt.  conlrd.  This  form  of  action  was  not  known 
before  the  time  of  Lord  Holi,  when  some  cases  of  extraordinary 
malignity  induced  the  Courts  to  entertain  it.  In  SaviU  v. 
RobertSf  HoU^  C.  J.  says,  that  though  the  action  lies,  yet  it  is 
not  to  be  &Toured.  The  very  circumstance  of  the  plaintifl*  having 
pleaded  the  statute  of  limitations  to  the  action  brought  against 
him,  seems  to  negative  a  want  of  probable  cause.  In  Purton  v. 
Honnor^  it  was  determined  that  an  action  will  not  lie  for  vexa- 
tiously  suing  in  ejectment;  and  in  Gibson  v.  Cliaters^  2  Bos.  4* 
PuU.  129.  Lord  Eldan^  C.  J.  held,  that  there  must  be  both  a 
want  of  probable  cause,  and  malice  proved,  to  support  the 
action,  lljowrencej  J.  In  that  case  the  defendant,  who  had  re- 
ceived his  whole  debt,  made  an  affidavit  that  the  plaintiff  was 
indebted  to  him  to  that  amount :  according  even  to  SaviU  v. 
Hoberts  the  action  might  be  maintained  under  such  circum- 
stances. Heath,  J.  In  that  case  the  affidavit  of  debt  was  made 
before  the  payment  of  the  debt.]  If  oppression  had  been  the 
motive  for  suing,  the  defendant  would  not  have  limited  his  affi- 
davit of  debt  to  10/.  Daw  v.  Swain  is  the  first  case  of  this  de- 
scription, and  it  is  there  mentioned  as  an  exception  to  the  gene- 
ral rule,  the  rule  being,  that  a  person  cannot  sue  another  be- 
cause he  has  brought  an  unsuccessful  action.  The  damages 
given  indeed,  were  the  amount  of  the  extra  costs  only,  but  those 
costs  can  never  be  the  increase  of  damages,  for  if  they  were, 
they  might  equally  be  recovered  though  no  arrest  had  taken 
place.  [Lawrence,  J.  There  was  no  inconvenience  proved  as  a 
ground  of  damages.  Mansfield,  C.  J.  Is  there  any  case  where 
an  action  has  been  maintained  for  extra  costs?]  Best.  Not  ex- 
cept in  case  of  an  arrest.  [Mansfield,  C.  J.  The  plaintiff  has  re- 
covered already  in  the  shape  of  taxed  costs  all  the  costs  which  the 
law  allows,  and  it  cannot  be  that  an  action  may  be  sustained  for 
the  surplus.] 

Maksfield,  C.  J.  This  is  certainly  a  new  species  of  action, 
I  mean  considering  it  as  an  action  to  recover  the  extra  costs,  for 
there  was  noproof  of  any  inconvenience  of  any  sort  arising  to  the 
plainti£^  except  in  the  payment  of  more  costs  than  the  law  allows 
him,  and  which  therefore  he  ought  not  to  recover.  With  re- 
vpect  to  the  malicious  arrest»  there  never  was  a  period  when  this 
•peeiat  of  action  ought  more  to  be  encouraged^  for  there  is  much 

abuse 
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Sinclair 

V. 

Bldrep* 


abuse  made  of  the  power  of  arrest ;  but  I  do  not  think  that  the 
circumstance  of  not  proceeding  \n  anWtion,  is,  alone,  evidence 
sufficient  to  support  this  action,  and  to  prove  malice :  such  a 
circumstance  is  very  consistent  with  the  case  of  a  person  who 
might  have  an  acknowledgment  of  a  debt  contained  in  a  letter, 
which  might  be  lost  since  the  commencement  of  the  action,  or 
with  the  death  of  a  witness  who  alone  was  able  to  prove  the  debt, 
and  so  the  party»may  be  deprived  of  all  the  means  of  proceeding. 
There  never  has  yet  been  a  case,  where  the  mere  not  proceeding 
in  an  action  has  been  held  evidence  of  itself  alone  sufficient  to 
support  this  action.  The  rule,  therefore,  for  entering  a  nonsuit 
must  be  made 

Absolute. 


Junt  .19. 

The  leveral 
cofenant  of  OM 
grmntor  of  an 
annuity  is  not 
avoided  by  the 
infiuscy  of 
another  who 
grants  in  the 
lame  deed. 


[H] 


Haw  v.  Ogle. 

I^OVENANT.  The  declaration  stated,  that  by  indenture 
^^  made  on  the  27th  of  March  1809,  at  Westminster  in^he 
county  of  Middlesex,  between  the  defendant  and  D,  Moncrieffe 
of  the  first  part,  H.  Cartwright,  J.  Tirfane,  and  H.  Pullen,  di 
the  second  part,  and  the  plaintiff  of  the  third  part,  one  part  of 
which  indenture,  sealed  with  the  seal  of  the  defendant,  the 
plaintiff  brought  into  court,  the  defendant  and  D.  Moncrieffe 
did  thereby  jointly  for  themselves,  their  heirs,  executors,  and 
administrators,  and  each  of  them  severally,  separately,  and  apart 
from  the  other  of  them,  did  thereby  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenant,  promise,  and  agree  with 
the  plaintiff,  that  they,  or  one  of  them,  or  one  of  their  heirs,  &c. 
would,  during  the  term  of  100  years,  if  they  or  the  survivor  of 
them  should  so  long  live,  pay  to  the  plaintiff  an  annuity  of  150/. 
by  quarterly  payments.  The  declaration  then  stated  a  covenant 
on  the  part  of  the  defendant  and  D,  Moncrieffe  to  attend  at  the 
Pelican  or  other  life  insurance  office,  in  order  that  the  plaintiff 
might  obtain  a  policy  on  the  life  of  each  or  either  of  them,  and 
that  they  would  not  during  the  continuance  of  the  said  annuity, 
go  on  the  seas,  or  in  parts  beyond  the  seas,  without  giving  the 
plaintiff  88  early  notice  as  might  be,  and  that  in  case  the  plaintiff 
should  pay  any  additional  rate  of  insurance,  by  reason  of  their 
going  on  the  seas,  or  beyond  the  seas,  that  they  would  reimburse 
the  same  to  him.  The  declaration  then  alleged  tha^  the  de- 
fendant and  D.  Moncrieffe  went  on  the  seas,  and  in  parts  beyond 

the 
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the  seas,  previous  to  which  the  pl^tiff  had  insured  a  certain        1811. 

sum  on  the  life  of  2).  Moncrieffe^  and  that  the  plaintifiP  after-        

wards  paid  the  sum  of  34/.  95.  4d.  as  an  additional  rate  of  insur-  ^^ 

ance  by  reason  of  the  said  2).  Moncri(ffe^^  going  on  and  beyond  Ooi,s. 
the  seas,  of  which  Uie  defendant  and  2).  Moncrieffe  had  notice. 
It  then  alleged  a  breach  in  the  non-pa}rment  of  this  additional 
rate.  The  defendant,  after  craving  oyer  of  the  indenture, 
pleaded,  ist,  rum  est  factum ;  2dly,  that  D.  Moncrieffe^  on  the 
27th  March  1809,  sealed  and  as  his  act  and  deed  delivered  to 
the  plaintiff  the  said  supposed  indenture,  and  that  at  the  time 
of  making  the  same,  and  when  the  same  was  sealed  and  deli- 
vered by  the  defendant  and  D.  M,,  the  latter  was  an  infant 
under  the  age  of  21  years,  to  wit,  of  the  age  of  20  years,  to  wit, 
at  Westminster.  To  this  pica  there  was  a  general  demurrer  and 
joinder  thereto. 

Best^  Seijt.  supported  the  demurrer. 

Lens,  Seijt.,  for  the  defendant,  relied  upon  the  stat.  17  G.  8.  [  18  ] 
c.  26.  5.  6.  **  that  all  contracts  for  the  purchase  of  any  annuity 
with  any  person  being  under  the  age  of  21  years,  shall  be  and 
remain  utterly  void,"  and  as  the  contract  was  entire,  and  could 
not  be  bad  in  part  and  good  as  to  the  remainder,  it  was  there- 
fore void  also  with  respect  to  the  defendant  He  said  that  it 
made  no  difierence  that  the  consideration  money  was  to  be  di- 
vided between  the  two  grantors,  there  being  but  one  contract 
by  which  they  were  bound,  and  it  was  not  the  object  of  the  act 
that  where  an  infimt  was  a  party  to  such  contract,  he  alone 
should  be  personally  released  from'  it,  for  the  common  law 
would  have  protected  him  to  that  extent;  but  the  statute  made 
the  whole  transaction  void  as  well  with  respect  to  the  co-obligors 
and  sureties,  as  the  infimt. 

Manshsld,  C.  J.  The  statute  does  not  say  simply  that  the 
contract  shall  be  utterly  void,  but  void  notwithstanding  any 
attempt  to  confirm  the  same  after  the  infant  shall  have  attained 
the  age  of  21  years,  so  that  the  legislature  was  aware  that  the 
contract  made  by  an  in&nt  was  void  at  common  law.  It  would 
be  monstrous  if  it  should  be  void;  for  suppose  a  young  man  left 
with  10,000/.  per  annum,  which  is  directed  to  accumulate  until 
he  is  of  age,  if  a  guardian,  for  the  necessary  subsistence  of  the 
young  man,  or  his  education,  agrees  to  raise  money  by  this 
mode  of  annuity,  and  the  guardian  joins  therein  for  security,  it 
would  be  very  hard  if  this  security  could  be  vacated. 

Lawbekce,  J.    One  is  inclined  against  this  annuity,  which 
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1811.        is  for  the  lives  of  two  young  men  at  6 J  years  purchase  only,  if 

it  was  possible  to  set  it  aside. 
Haw 
^^  *  Chaaibre,  J.     The  person  who  joins  in  the  annuity  is  suffi- 

Ogle.        cientfy  punished  if  it  is  an  improvident  grant,  by  being  left  to 
I  *I3  ]      bear  the  expenses  of  the  annuity. 

Per  Curiam^  Judgment  for  plaintiff. 


Jun€  19. 


Keadshaw  v.  Wood  and  Atkins,  Esqrs.  Sheriff  of 

Middlesex. 


•  V<WnI»Mt  Ob!  npHIS  was  an  action  against  the  defendants  for  a  false  return  to 
tained  against  a  Writ  of  Venditioni  exponas  issued  at  the  suit  of  the  plaintiff. 

P^fJ'b^eyi-  The  declaration  stated  that  the  plaintiff  heretofore,  to  wit,  in 
detice  of  a  Trinity  term,  in  the  45th  year  of  the  king,  in  the  court  of  our 
againrt  A.  B.  Said  lord  the  king,  before  the  king  himself,  by  the  considera- 
•DdCB.         ^Iqjj  j^jjJ  judgment  of  the  same  Court,  recovered  against  one 

Augustus  BeevoTf  clerk,  a  certain  debt,  &c  as  by  tlie  record 
and  the  proceedings  thereof,  still  remaining  in  the  same  Court, 
would  more  fully  appear;  and  that  plaintiff  afterwards  sued  and 
prosecuted  out  of  the  said  Court  a  testatum  Jierifacias^  directed 
to  the  sheriff  of  Middlesex^  by  which  writ  our  lord  the  king 
commanded  the  sheriff  that  of  the  goods  and  chattela  of  the 
said  A.  Beevor  in  his  bailiwick,  he  should  cause  to  be  levied  the 
debt  and  damages  aforesaid,  &c.  At  the  trial  of  this  cause 
before  Mansfield^  C.  J.  at  the  Westminster  sittings  after  last 
Hilary  term,  it  appeared  upon  the  production  of  the  office 
copies  of  the  proceedings,  that  the  judgmeqt  was  a  judgment  in 
debt  against  Augustus  Beevor  and  Charles  Morley  Baldersy  and 
that  the  testatum  Jleri  Jacias  directed  the  sheriff  to  levy  of  the 
goods  of  A»  Beevor^  as  well  a  certain  debt  of  2100/.  which  C 
B.  Beadshaw  had  recovered  against  him,  as  also  805.  awarded 
to  the  said  C  B.  Beadshaw  for  his  damages,  &c.  and  costs, 
whereof  the  said  A.  Beevor  is  convicted,  as  appears  to  us  of  record. 
[  14  ]  Upon  this  evidence  it  was  objected  that  there  was  a  variance 
between  the  declaration,  which  set  forth  a  judgment  against  A. 
B.  alone,  and  the  judgment  proved,  which  appeared  to  be  a 
judgment  against  A.  B.  and  C.  M.  Beadshaw  jointly,  and  also 
that  the  writ  ot  testatum  ^fieri  facias  did  not  pursue  the  judg- 
ment, but  was  against  A.  B,  alone.  A  verdict  was  found  for 
the  plaintiff^  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit* 

Best, 
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Be$t^  Seijt  aocordingiy  in  the  last  term  obtained  a  rule  nisi        1811. 

for  that  purpose^  against  which  Vaugha$%j  Seijt.  now  shewed        

caas^  and  contended  that  the  alleged  variance  was  immaterial  r  ^, 
in  this  case,  as  the  recital  of  the  judgment  was  matter  of  in-  Sheriff  of 
dacement  only,  and,  if  defective,  might  be  rejected  as  surplu-  **"**^''"*^ 
sage.  He  insisted,  however,  that  there  was  no  defect  in  that 
redtal,  which  was  well  maintained  by  the  proof:  for  it  did  ap- 
pear, according  to  the  allegatipn  in  the  declaration,  that  the 
plaintiff  had  recovered  against  A*  B.;  and  although  the  judg- 
ment included  also  another,  it  was  not  upon  that  account  the  ^ 
less  a  judgment  against  A.  B.  He  relied  on  t)ie  case  oi  Hen^ 
drey  v.  Spencer^  dted  in  King  v.  Pippet^  1  T.  R.  2S8.,  which 
was  an  action  by  the  high  bailiff  of  Westminster  againt  the  de- 
fendant in  the  nature  of  an  escape.  The  declaration  set  forth  a 
latitat  against  Donner  and  J.  Doe^  with  an  ac  etiam  against 
DonneTf  and  the  writ  produced  in  evidence  was  against  Donner 
and  two  others,  and  not  against  «7.  Dae.  It  was  objected  that 
there  was  a  variance  between  the  declaration  and  writ,  inasmuch 
as  a  writ  against  Donner  and  two  others  could  not  be  the  same 
as  a  writ  against  D.  and  J.  D.  On  the  other  hand,  it  was  con- 
tended, that  the  only  question  was,  whether  such  a  writ  had 
issued  as  warranted  the  arrest  of  Donner ;  and  that  had  been 
proved.  Lord  Mansfield  over-ruled  the  objection,  and  said  this 
was  a  sufficient  writ  to  warrant  the  arrest,  which  was  all  that  [  1^  ] 
was  necessary.  So  in  this  case  it  was  unnecessary  to  set  out 
more  of  the  judgment  than  was  enough  to  support  the  writ  of 
execution  against  A.  Beevor^  the  false  return  to  which  is  the  gist 
of  the  action,  the  rest  being  mere  inducement  Enough  is 
stated  to  warrant  the  execution  against  A.  Beevor,  and  though 
the  judgment  is  jointly  against  another,  A.  Beevor  is  liable  for 
the  whole. 

Lawrence,  J.  A  plaintiff  cannot  have  a  separate  execution 
on  a  joint  judgment;  but  in  the  case  cited,  though  the  latitat 
was  against  Donner  and  two  others,  yet  the  plaintiff  might  in 
the  King^s  Bench  have  declared  against  Donner  only.  Here 
the  plaintiff  has  not  contented  himself  with  stating  the  delivery 
of  the  writ  to  the  sheriff,  and  the  false  return  thereto,  but  has 
gone  further,  and  stated  a  judgment  and  a.  writ  issued  conform- 
ably thereto;  but  upon  the  production  of  the  evidence  the 
judgment  appears  to  be  different,  and  such  as  does  not  authorize 
the  writ.  If  the  plaintiff  states  the  judgment,  he  undertakes 
to  prove  it,  but  a  judgment  against  two  cannot  be  taken  to  be 
%h%  same  as  a  judgment  against  one  only. 

Besfi 
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Readsbaw 

Shenffaf 
Middlesex, 

[  16  ] 

Juff  19.  ■ 

The  declara- 
tions of  a  de» 
ceased  occupier 
of  land  of 
'Whom  he  held 
the  laod,  are 
evidence  of  the 
seisin  of  that 
pfTson. 

But  it  must 
first  be  shewn 
that  the  land 
the  deceased 
occupied  was 
the  land  now 
in  the  tenant's 
possession. 


Best^  cantrdy  was  stopped  by  the  Court,  Mansfield,  C.,  J. 
concurring  with  Lawrence,  J.;  and  thereupon  the  rule  was 
made 

Absolute. 


mmn 


£  17] 


P£ACEABLE,  oTi  Demise  of  Uncle,  t.  Watson. 

npHIS  was  an  ejectment  brought  to  recover  possession  of  three 
-^  houses  at  fVisbeachj  Upon  the  trial,  at  the  Cambridge 
spring  assizes  1811,  before  Grose^  J.,  the  counsel  for  the 
plaintiff,  whose  lessor  claimed  the  premises  by  descent  from 
Robert  Partkingf  in  order  to  shew  the  seisin  of  Robert  Farthings 
asked  a  witness  R*  he  had  known  one  Clarhe  now  deceased,  and, 
upon  his  saying  yes,  asl^ed  if  he  had  ever  heard  Clarice  say  of 
whom  he  rented  the  houses  which  he  occupied  in  Wisbeach. 
Tlie  counsel  for  the  defendant  objecting  to  this  question,  Grose^ 
J.  refnsed  to  permit  it  to  be  put ;  and  the  plaintiff,  being  unable 
to  prove  his  title  without  this  evidence,  was  nonsuited.  Another 
objection  was  also  raised  by  the  defendant,  that  the  term  alleged 
to  be  demised  to  the  plaintiff  had  expired. before  the  trial;  but 
that  objection  was  over-ruled  at  the  trial,  and  the  rejection  sanc- 
tioned by  the  Court  afterwards,  who  said  it  might  be  cured  by 
amending. 

Peckwellf  Serjt.  in  Easter  term  had  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  have  a  new  trial,  upon  the  ground  that  evi- 
dence of  the  declarations  of  a  deceased  tenant  may  be  received 
to  shew  who  was  his  landlord, 

SelloTij  Seijt  in  this  term,  shewed  cause  against  this  rule,  on 
the  ground  that  the  question  was  inadmissible,  because  no  found- 
ation had  been  laid  by  any  previous  question  to  shew  where  the 
houses  were  situated  which  Clarke  had  occupied,  or  that  they 
were  the  hoiifies  for  which  this  ejectment  was  brought,  or  that 
the  defendant  was  in  possession  of  them. 

Blossety  Seijt.  in  support  of  the  rule.  The  evidence  would 
have  shewn,  as  well  the  identity  of  the  premises,  as  the  seisin  of 
Robert  Farthing.  The  answer  would  have  shewn,  that  the  pre- 
mises of  which  the  vritness  was  speaking  were  in  the  seisin  of  the 
plaintiff's  lessor's  ancestor,  and  by  the  plaintiff's  opening  it 
appears  that  he  goes  for  those  houses  of  which  his  ancestor  was 
seised.  But  this  objection  upon  the  identity  of  the  premises  was 
never  taken  at  the  trial;  the  evidence  was  rejected  upon  the 
broad  ground,  that  the  declarations  of  the  deceased  tenant  were 

inadmissible. 

n  The 
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The  learned  jiMlge's  )reportf  however^  stated  that  there  had 
been  no  sufficient  foondation  laid  to  iiftroduce  the  question.         ' 

Mansfield,  G.  J.  The  opinion  of  Grosej  J,  is  unanswerable. 
The  ground  of  the  rejection  is  this.  Possession  is  prima  faci^ 
evidence  of  seisin  iii  fee-simple:  the  declaration  of  the  possessor 
that  he  is  tenant  to  anothei*,  makes  most  stronglj^  therefore, 
against  his  own  interest,  and  consequently  is  admissible,  but  it 
most  be  first  shewn  that  he  was  in  possession  of  the  premises  fb^ 
which  the  ejectment  is  brought*  The  learried  judge^s  report 
however  seems  to  go  further,  and  to  intimate  tlrnt  he  should 
have  refected  the  evidence  of  the  dedarations,  whether  there  had 
or  had  not  been  other  evidence  to  identify  die  pretdises  which 
Clarke  held^  as  those  that  wel'e  sued  for. 

Lawrcncb^  J.  The  {damtiff  must  know,  or  ought  to  kri6W, 
whi^  premises  he  goes  for,  and  he  must  first  shew  that  the  de-* 
fimdant  is  in  posaession  of  the  premises  sought  to  be  recovered^^ 
and  nezt^  that  the  plaintiff  has  a  better  title.  But  since  the 
learned  Judge  was  of  opinion  that^  after  those  facts  were  proved, 
the  declarations  still  would  not  be  evidence^  ther^  bught  to  be  a- 


Rule  absolute. 


1811. 

PBACEAaLB» 

Lessee  of 
Uncles 

Watson. 


[  18  1 


ilmmM 


Nix  v.  Cutting. 

^  I^ROVER  for  a  poney.  The  only  question  was  whether  a 
'^  person  of  the  name  of  Denny ^  who  had  been  admitted  to 
gi^e  evidence  on  behdf  of  the  defendant,  was  an  admissible  wit- 
nesa.  The  evideace  which  the  witness  gave  was  to  the  following 
cftct;  tlnit  it  waa  agreed  between  the  planitiff  and  himself  that 
Ise  (the  witness)  should  take  the  poney  as  a  security  for  the  pay- 
OMAt  of  a  sum  of  151.  before  that  time  deposited  by  him  with 
tlM  plaintiff^  and  that  the  poney  should  be  sold  at  the  next 
WooJUnidge  fair  if  the  monejr  was  not  paid  by  that  time.*  In 
consequence  of  the  above  agreement,  the  witness  took  the  poney, 
mad  the  mon^  not  having  been  paid,  sold  it  at  Woodbridge  fair 
to  die  defendant  Grose,  J.,  before  whom  the  cause  was  tried  at 
th^  laal  aasia^  foir  the  comity  of  Sujgftilh  was  of  opinion  the  wit- 
ness wtts  admissibly  and  received  his  testimony,  and  the  jury 
frond  a  Tttdiet  for  Ae  defendant  In  E(Mef  term,  ^tlon^  Seijt. 


will  not 


in  an  actxm  to  be  brought  against  him 

obtained 


June  19. 

In  an  action  of 
troTer  for  a 
hone,  awitneia 
is  competent  to 
pro^e  that  the 
plaintiff  agreed 
that  he  (wit- 
ness) should 
take  the  horse 
as  a  security 
for  money  due   ' 
to  him  from  the 
plaintiff,  and 
should  sell  it  if 
the  money  was 
not  paid  on  a 
day  certain, 
which  being  the 
case,  the  wit- 
ness according- 
ly sold  the  horse 
to  the  defend- 
ant;  for  the 
▼erdict  obtain- 
ed on  his  eri- 
by  the  plaintiC 
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1811.       obtained  a  rule  nisi  for  a  new  trial,  on  the  authority  of  the  case 
of  Bland  v.  Ansleyj  2  N.  R.  SSI.,  insisting  on  the  incompetency 
^  of  the  witness,  inasmuch  as  he  was  interested  in  warranting  his 

Cutting,     title  to  sell  to  the  defendant. 

Blosset,  Seijt.  now  shewed  cause,  and  distinguished  this  from 
the  case  of  Bland  v.  AnsUy^  where  he  said  the  witness  was  most 
[  19  ]      immediately  interested ;  for  the  effect  of  a  verdict  in  that  case  in 
favour  of  the  defendant,  for  whom  he  was  called  as  a  witness, 
would  have  been,  to  satisfy  an  execution  then  issued  against  his 
goods,  and  to  deliver  him  therefore  from  all  further  liability  in 
respect  of  that  execution :  but  this  was  only  the  ordinary  case  of 
proving  one  person  devested  of  property  by  the  evidence  of  an- 
other, to  whom  he  has  parted  with  it.     Here  the  witness,  by 
virtue  of  the  special  agreement  made  between  him  and  the  plain- 
tiff, stood  in  the  situation  of  a  purchaser  from  him  of  the  poney, 
and  under  that  agreement  was  entitled  to  hold  the  property:  but 
in  case  an  action  should  be  brought  against  him  to  recover  it 
back,  this  verdict  would  be  no  evidence  for  him  in  such  action, 
nor  could  it  avail  him  in  any  way. 

Sellan,  Serjt.  contra.    It  is  not  necessary,  in  order  to  disqua- 
lify a  person  from  being  a  witness  in  a  cause,  to  shew  that  the 
verdict  obtained  in  that  cause  may  be  used  either  as  evidence  for 
or  against  him.    That  indeed  is  one,  but  not  the  only  groundof 
disqualification.    And  the  question  is,  whether  this  case  does  not 
also  afford  another.    Here  the  plaintiff  established  aprimdjacie 
case,  which  must  have  prevailed,  unless  the  witness,  by  making 
himself  the  principal,  and  the  defendant  only  the  agent,  can 
shift  the  responsibility  from  the  defendant  upon  himself.  In  order 
to  do  this,  he  was  first  permitted  to  prove  a  debt  due  from  the 
plaintiff  to  himself,  which  he  was  clearfy  incompetent  to  do,  and 
then  that  the  property  became  his,  and  was  not  the  plaintiff's, 
which  he  was  directly  interested  to  prove,  after  having  made  a 
sale  of  and  thereby  warranted  it  to  be  his  property  to  the  defend- 
ant, to  whom  he  would  be  liable  over  in  case  it  turned  out  to  be 
the  plaintiff's.    In  this  view  of  the  case,  therefore,  the  cause  was 
in  reality  the  cause  of  the  witness. 
[  ^0  ]  Mansfield,  C.  J.    The  question  is,  whether  the  witness,  wha 

bought  a  horse  of  the  plaintiff,  is  competent  to  prove  that  fact. 
I  cannot  possibly  see  any  objection  to  his  proving  it,  for  as  be- 
tween the  witness  and  the  plaintiff,  or  the  witness  and  the  de- 
fendant, the  verdict  which  is  obtained  upon  his  testimony  ia  thia 
can»e,  will  be  of  no  avail  to  him. 

t  Lawhence^ 
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Lawii£ncc»  J.    The  case  of  Bland  r.  AnsUy  is  clearly  dis*        161  !• 
ceroible  from  this:  for  in  that  case  there  was  an  execution  pend- 
ing against  the  witness,  from  which  he  would  have  beeii  relieved 


Nix 
v. 

by  a  verdict  given  conformably  to  his  testimony,  Cuttiko. 

Per  Curiam^ .  Rule  discharged. 


Do£,  on  the  Demise  of  DyK£  and  Others, 

V.  Whittingham, 


Jun9  to. 


^ ^HIS  was  an  ejectment  brought  to  recover  a  messuage,  garden,      A  deed  which 
■*"   and  two  acres  of  land  in  the  parish  of  GnossalL  Upon  the  ^"jTOvenam 
trial  before  Lawrence^  J.  at  the  last  spring  assizes  for  the  county  f«  •*•««'  ■eited, 
ofSlaffbrdf  it  appeared  that  Edward  BatCy  being  seised  of  the  the  use' is  to 
premises,  on  the  22d  of  March  1787,  executed  on  unstamped  3J^!^^lI^\he 
paper  an  instrument  in  the  form  of  a  deed-poll,  entitled  at  the  covenantor, 
top,  "  A  deed  of  gift,"  and  expressing  that  he,  '' Edward  Bate,  S^'jJSTSffeS 
in  consideration  of  the  love,  good  will,  and  affection  which  he  thereby  to  dis- 
had  and  did  bear  towards  his  loving  *  daughter  Margaret^  the  frtehoidin  the 
wife  of  John  Whittinghamy  the  defendant,  had  given  and  granted,  " ^ml  aUhourh 
and  by  those  presents  did  freely  give  and  grant  unto  the  said  theu«eisto 
Margaret  Whittinghamy  her  heirs,  executors,  or  administrators^  ihkh  may^not 
(after  the  deceases  of  himself  and  his  then  wife,)  the  premises  happen  till  long 
therein  mentioned,    as  a  gratuity  for  money  which   his  said  nantor's  death, 
daughter  had  lent  him,  to  hold  the  premises,  (from  and  after  the  ingia'thTrnw 
decease  of  him   and  his  then  wife,)   absolutely,   without  any  time, 
manner  of  condition,  otherwise  than  what  was  above  mentioned."  it  pnMiuced, 
It  was  signed,  sealed,  delivered,  and  attested.     On  the  5th  of  JSTsSS^p  re- 
June  1793,  he  made  his  will,  duly  executed  and  attested  to  pass  quired  by  4s  g. 
real  estates,  and  after  having  thereby  devised  all  his  real  and  mitfible  ?n  evil 
personal  estate  to  his  wife  for  her  life,  and  having  devised  after  deoce,  although 
her  decease  unto  his  daughter  Margaret  the  premises  comprized  fixed  the  deeii 
in  the  above-mentioned  deed  of  gift,  for  the  said  Margaret  IVhit'-  ^l^l;^^ 
iingham  to  have,  hold,  occupy,  possess,  and  enjoy  all  the  said  by  the  tututet 
premises,  with  every  of  their  appurtenances,  he  willed  that  all  Sine  when  »uch 
the  rest  of  his  worldly  estate  should  be  equally  shared  among  ***^!'"  *"' 
the  rest  of  his  children.     The  testator  died  in  the  year  1794,      [  •Sl  ] 
and  the  defendant,  John  Whittingham,  and  Margaret  bis  wife, 
entered  and  were  seised:   in  consequence  of  the  decease  of 
Margaret  the  wife  in  April  1799,  this  ejectment  was  brought  by 
the  other  children  and  a  grandchild  of  the  testator,  claiming 
the  reversion  in  fee  under  the  residuary  devise.     At  the  trial 

the 
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1811.       the  deed  of  gift  appeared  stamped  with  the  S6s.  deed  stamp 

which  was  in  use  for  deeds  in  the  year  1811;  and  it  was  alleged 

jJ^J^q£     that  the  stamp,  which  was  in  use  for  similar  instruments  in  the 

t)YKMf       year  1787,  was  obsolete  and  destroyed,  and  could  not  now  be 

WmTTiNG-    ^^^°^  ^^  ^^  stamp  office.     Two  objections  were  made  at  the 

HAM.        trial :  first,  that  this  instrument  could  not  take  effect,  because  it 

purported  to  create  a  fireehold  estate  infutwro  ;  secondly,  that  it 

could  not  be  receiyed  in  evidence,  unless  stamped  with  the  par- 

[  22  ]       ticular  deed  stamp  which  was  by  law  required  at  the  time  of  the 

execution  of  the  deed.    Lcmrence^  J.,  however,  on  both  points 

thought  otherwise,  and  the  jury,   under  his  direction,  found  a 

verdict  for  the  defendant. 

'Shepherd^  Serjt.  in  Eastef  term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  enter  a  verdict  for  the  plaintiff. 

Bestj  SetjUf  who  was  in  this  term  to  have  shewn  cause  against 
the  rule,  was  stopped  by  th^  Court. 

Shepherd  contended  that  this  case  was  distinguishable  from 
Doe  ex  dem.  Wilkinson  v.  Tranmer^  2  Wils.  75.  S.  C.  more 
fully  WilleSf  182.;  that  in  the  case  cited,  the  estate  of  free- 
hold remained  in  the  re-lessor  during  his  life,  and  upon  bis  de- 
cease descended  to  his  heir,  who  would  be  seised  to  the  use  of 
the  usee.  But  in  this  case  an  intermediate^  estate  of  freehold 
was  intended  to  intervene^  namely,  to  the  grantor's  wife,  for  it 
is  as  if  he  had  said,  I  intend  that  the  estate  shall  be  by  some 
means  conveyed,  after  my  own  decease,  to  my  wife  for  her  life ; 
and  afier  her  decease,  I  covenant  to  stand  seised  of  it  to  the 
use  of  my  daughter,  the  defendant's  wife,  and  her  heirs;  but 
there  are  no  apt  words  by  which  if  he  had  died,  living  his  wife, 
die  estate  which  he  Contemplates  his  intention  to  limit  to  his 
wifc^  could  have  taken  effect ;  therefore  the  heir  would  not  stand 
sdsed  to  her  use,  and  then  the  ulterior  estate  to  his  daughter 
must  foil  to  the  ground,  for  want  of  any  present  estate  of  free- 
hold to  support  it 

Heath,  J.     Here,  afler  the  death  of  the  covenantor,  there 
would  be  a  resulting  use.     The  mischief  against  which  the  law 
uitended  to  provide  was,  that  there  might  be  no  tenant  to  the 
precipe,  but  that  would  not  happen  in  the  present  case. 
[  28  ]  LawrencEj  J.     The  case  in  Willes  decides,  that  a  covenant 

to  stand  seised,  where  the  use  is  to  arise  at  a  future  time  is  good: 
here  the  use  will  arise  after  the  death  of  the  wife. 
The  objection  upon  the  stamp  was  abandoned. 

Rule  discharged. 
Doe, 
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1811. 


Doe,  on  Demise  of  Barber,  v.  Lawrence.  June  20. 

npHIS  was  an  action  of  gcctment  brought  to  recover  certain  Arightof  entry 
^   premises  upon  a  forfeiture  committed  by  an  under-tenant  lerred  to  a 
by  the  breach  of  covenants  contained  in  a  building  lease,  which  ■'™s^«^  ^  ***• 

■»  estate. 

was  made  between  John  Barber  and  Peter  Reynolds^  a  trustee 
for  Barber^  of  the  first  part;  James  Collins,  of  the  second  part; 
Robert  CMinSy  of  the  third  part;  and  John  King,  the  original 
lessee,  of  the  fourth  part;  and  recited  the  state  of  the  title, 
which  was,  that  Robert  Collins  being  seised  in  fee,  had  mort- 
gaged to  Reynolds  in  trust  for  Barber,  so  that  the  legal  estate 
was  in  Reynolds,  and  he  had  made  a  second  mortgage  to  James 
CoUins.  All  these  parties  were  made  to  join  in  the  demise  to 
King,  and  tlie  entry  upon  breach  of  covenant  was  reserved  to  the 
several  cestui  que  trusts  and  trustee  together :  Reynolds  alone  of 
all  the  parties,  had  never  executed  the  lease.  Upon  the  trial  at 
the  Westminster  AitXngi  vXter  Hilary  term  1811,  before  Heath, 
J.,  a  verdict  passed  for  the  plaintiff. 

Shepherd^  Serjt.  in  Easter  term  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  have  a  new  trial  upon  the  ground  that  a 
right  of  entry  could  not  be  reserved  to  a  stranger  to  the  estate, 
and  the  lease  shewed  the  legal  estate  to  be  vi  Reynolds.  Co. 
Litt.  214. 

Best<t  Serjt.,  in  this  terra,  contended,  against  this  rule,  that  r  24  1 
the  covenant  of  the  lessee  that  the  cestui  que  trust  might  re- 
enter, estopped  him  from  taking  this  objection,  and  next,  that 
the  first  mortgage  being  paid  off,  the  equitable  estate  of  Barber, 
and  legal  estale  of  Reynolds,  were  at  an  end.  But  the^Court, 
asking  for  the  proof  of  the  re-assignment,  held  that  the  case  was 

too  clear  for  argument,  and  made  the 

Rule  absolute. 


V01-.  IV.  C  Jack9on, 
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Jackson  and  Another  v.  Anderson  and  Others. 

June  20. 

/.  ^.  adTiBed      ffpHOVER  tfor  SOOO  pieces  bf  foreign  coin  called  Spanish 

the  plamtitts  I       i   n  rr^i         i   -      '/v*  i  •   •  i*  c%    jr 

that  he  had  re-  clollars.  The  plamtiifs  were  the  surviving  partners  or  Sad- 
?969^onaS*"*  ^»  JaciKW,  and  Co.  merchants  of  London ;  the  defendanta 
cousignedto  were  bankers  there.  In  1808,  Sadler j  Jackson^  and  Co.  con- 
coct received^"  signed  to  Mr.  J.  Fielding^  resident  at  Buenos  Ayresy  an  assort- 
^^^\  i!i**t!?'h  ^^^^  ®f  linen  goods  for  sale^  which  he  accordingly  sold,  and 
bill  of  lading  to  rendered  them  an  account  of  the  proceeds  calculated  in  dollars^ 
who^^tS*'  and  annexed  to  the  following  letter :  «  Buenos  Ayres,  August 
the  price  of  the  28,  1809.  MessTs.  Sadler^  JacksoHj  and  Co.  Gentlemen,  An- 
bank  of  Eng-  ncxed  I  hand  you  an  account  of  sales  of  four  trunks,  net  pro- 
land,  where  ceeds  1969  Spanish  dollars,  which  amount  1  shall  ship  per  the 

they  were  de- 

posited  for  safe  Cheerly  gun  brig,  Lieutenant  jF*u/far/<m,  who  will  sail  direct  for 

Ml'e^f^themto  -Ewg/anJ  in   10  or  14  days;  this  being  a  direct  and  safe  con- 

the  bank.  veyance,  I  deemed  it  more  your  interest,  than  sending  them  to 

the  letter  was  a  ^^9   more  especially  as  the  exchange  has  considerably  fallen 

sufikient  ap.  jhere.   Signed,  *  J.  Fielding:'     Some  time  afterwards  the  plain- 

propnation  of  .  , 

the  dollars  to  tiifs  received  the  following  letter,  which  Mas  brought  by  the  ship 
2*!That°thf  *  Cheerly:  "  Buenos  Ayres,  12th  Sept.  1809.  Gentlemen,  I  have 
plaintiffs  and      by  tliis  conveyance  sent  to  my  friends  Messrs.  Ijaycock  and  Co. 

defendant  were  __ 

U^ni^wTe-      ^  ^^"  of  lading  for  a  barrel  of  dollars,  marked    p   100,  in  which 

mon  of  the  doi-  are  included  1969  for  you  and  on  your  accpunt,  which  sum  will 
'I'h    ^u^^*'    be  rendered  to  you  by  said  gentlemen.     Signed  J".  Fielding^* 
specific  dollars    Addressed  to  Messrs.  Sadler ^  Jackson,  and  Co.^^  Cheerly ,  Cap- 
^^^^"  p^'^Ji'.  tain  FuUarton.     Upon  the  receipt  of  this^  letter,  the  plaintifli 
tiff,  yet,  asthe    referred  to  Laycock  and  Co.,   who  after  repeated  applications 
converted  all      made  to  them,  returned  for  answer  that  they  had  transferred  the 
a*d aUhls^wn    ^^^^  ^^  lading  to  a  friend.     In   consequence  of  this  answer  the 
trover  would  lie  plaintiffs  made  inquiry  nt  the  Bank  of  England,  and  there  dis- 
share.°*"4!That  covered  that  the  barrel  of  dollars  upon  its  arrival  had  been  de- 
aithough  the      posited  at  the  Bank,   and  that  the  bill  of  lading,  indorsed  seve- 
ed  ill  the  same  rally  by  J.  Fielding^  Laycock^  and  Co.,  and  the  defendants,  had 
unaltered  cus-    }^^j^  transmitted  to  the  bullion  office  by  the  defendants,  of  whom 

tody,  yet  the  ^  ^  . 

flelivery,hy  the  the  Bank  had  purchased  the  dollars,   and  paid  them  the  sum  of 

Ihe^biUof  1098/.  13s.  9rf.,  being  the  Value  of  4-718  dollars  contained  in  the 

lading,  which  barrel:  which  sum  the  defendants  carried  to  the  credit  of  Lay^ 

of  them,  and  cock  ond  Co.,  with  whom  they  had  an  account  as  bankers.    Upon 

tbe^^^wwa  ^•"s  ^he  plaintiffs  demanded  the  1969  dollars  of  the  defendants, 

conversion.  ^ho  refuscd  to  deliver  them  up.     This  cause  was  tried  before. 
'      (  *25  ]  Mansjieldy 
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Mansfieldj  C.  J.  at  the  London  sittings  after  last  Hilary  term,        1811. 

^en  the  defendants  endeavoured  to  shew  that  the  consignment        

of  diis  barrel  of  dollars  to  Laycock  and  Co.  was  not  the  same       ^  ^^ 
transaction  with  that  in  which  the  1969  dollars  were  included    Andersoh. 
on  account  of  the  plaintifis ;  but  the  jury  being  against  them  on 
that  point,  they  relied  principally  on  their  right  to  retain  them 
Boder  the  bill  of  lading  indorsed  to  them  by  Laycock  and  Co. 
for  a  valuable  consideration :  upon  this  point,  the  jury,  under 
the  direction  of  the  learned  Chief  Justice,  found  a  verdict  for      [  ^6  ] 
the  plaintifis  for  418/.  185.  9d.j  being  the  value  6f  the  1969  dol- 
lars, with  liberty  to  the  defendants  to  move  to  ^ntcr  a  nonsuit. 
Accordingly  in  last  Easter  term 

Shepherd,  Serjt.  obtained  a  rule  nisi  for  that  purpose ;  against 
which 

Be^  Serjt,  now  shewed  cause,  and  maintained  that  the  1969 
dollars  were  clearly  the  [property  of  the  plaintifis,  and  that  Lay-- 
cock  and  Co.  had  no  authority  to  dispose  of  them,  and  that 
having  no  title  themselves,  they  could  convey  none  by  such  dis- 
posal to  the  defendants.  He  said  it  might  be  admitted  that  in 
general  an  indorsement  of  a  bill  of  lading  by  the  owner  of  pro- 
perty, operated  as  an  assignment  of  such  property  to  the  person 
to  whom  it  was  indorsed,  and  that  the  whole  interest  of  the 
indorser  would  thereby  pass  to  him :  but  in  this  case  Laycock 
and  Co.  had  no  interest  to  pass,  as  they  were  the  mere  agents  of 
Fiddingf  for  the  purpose  of  handing  over  a  specific  number  of 
dollanlbefore  enumerated  and  appropriated  by  him  to  the  plain- 
tifi.  The  relation  of  Laycock  and  Co.  with  respect  to  these 
dollars  was  merely  that  of  a  servant,  and  there  could  be  no 
doubt,  if  a  servant  should  dispose  of  his  master's  property,  that  « 

the  master  might  recover  it  back.    [The  Court  here  interrupted 
Batf  and  intimated  a  strong  doubt,  as  there  was  nothing  to  dia- 
tingaish  the  1969  dollars  from  the  remaining  contents  of  the 
barrdy  whether  they  could  be  considered  as  such  specific  pro- 
per^ for  which  trover  would  lie.]     That  point  was  not  made  at 
die  triid,  but  if  it  had  been,  it  might  be  answered  that  however 
strong  the  objection  might  be,  if  this  were  an  action  of  detinue, 
«faere  more  certainty  is  required  than  in  this  form  of  action,  in- 
amuch  as  it  lies  for  the  recovery  of  the  goods  in  specie^  yet  in 
tvover,  which  is  for  the  recovery  of  damages  only  to  the  value  of      f  27  ] 
die  goods,  the  objection  does  not  apply.     [Lawrence^  J.  ob- 
ienred  that  the  damages  in  trover  were  for  the  conversion  of  a 
specific  thing :  and  also  enquired  how  the  indorsement  of  the 

C  2  bill 
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1811.        bill  of  lading  by  the  defendants,  which  according  to  Best*%  argu- 
ment  did  not  transfer  any  property  to  the  Bank,  but  was  in- 
^,  operative  and  merely  void,  could  be  considered  as  a  conversion 

Andsrsok.  by  them ;  and  whether  this  action,  if  it  could  be  maintained  at 
all,  did  not  rather  lie  against  the  Bank,  in  whose  possession  the 
.  dollars  were.]  Witliout  the  intervention  of  the  defendants  for 
th^ir  indorsement  of  the  bill  of  lading,  the  Bank  would  have 
had  no  colour  of  title,  and  therefore  that  act  is  sufficient  to  con- 
stitute the  defendants  guilty  of  a  conversion,  which  implies  only 
that  the  party  has  affected  to  dispose  of,  and  not  that  he  has 
made  an  effectual  transfer  of  the  property.  Such  was  the  doc- 
trine held  in  6  East,  538.,  M^Combie  v.  Davies,  and  accordingly 
It  ordEllenboronghj  C.  J.,  who  in  giving  judgment  in  that  case, 
cited  and  adopted'  the  language  of  Lord  Holt  in  Baldwyn  v. 
Cole,  6  Mod.  212.,  is  reported  to  have  said,  that  the  very  as- 
suming to  oneself  the  property  and  right  of  disposing  of  another 
man's  goods  is  a  conversion^ 

Shepherd  and  Vaughan,  Serjts.  contra.  Admitting  the  barrel 
consigned  to  Laycock  and  Co.  to  be  the  same  from'  which  the 
1969  were  intended  to  be  appropriated  to  the  use  of  the  plain- 
tiffs, still  there  has  not  been  any  such  appropriation  of  them  as 
will  entitle  the  plain^ffs  to  this  form  of  action ;  and  although 
this  was  not  made  a  ground  of  objection  at  the  trial ;  yet  that  is 
no  reason  for  the  Court's  refusing  to  entertain  it  now,  if  upon 
argument  it  appear  to  be  a  substantial  point.  The  objection  is, 
that  there  has  not  been  any  act  done  in  respect  of  the  1969  dol- 
lars claimed  by  the  plaintiffs,  to  separate  them  from  the  rest  so 
[  28  ]  as  to  enable  the  plaintiff  to  designate  them  as  their  own  pro<^ 
perty ;  the  absence  of  which  circumstance  mainly  distinguishes 
'  the  case  from  that  of  M^Combie  v.  Davies,  where  there  was  an 
actual  transfer  of  the  specific  goods  into  the  defendant's  name, 
which  was  equivalent  to  an  appropriation  of  them  to  the  de- 
fendant: but  in  this  case,  when  a  demand  was  made  by  the 
plaintiffs  of  the  dollars,  if  the  defendants  had  desired  them  to 
point  out  which  dollars  were  their  property,  they  could  not 
possibly  have  ascertained  them,  which  shews  that  neither  trover 
nor  detinue  will  lie.  But  supposing  them  to  be  the  distinct  pro;^ 
perty  of  the  plaintiffs,  still  there  has  been  no  conversion  by  the 
defendants,  for  they  were  never  in  possession  of  any  part  of  the 
dollars,  (the  Bank  having  been  the  depositaries  of  them  froa?  the 
time  of  their  landing  until  the  sale  by  the  defendanU,}  and  a  bare 
indorsement  by  them  of  the  bill  of  lading,  by  means  of  which 

.     /  they 
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obtained  from  the  Bank  the  value  of  the  dollars,  does  not  amount 
to  a  conversion.     [Heathy  J.     If  the  goods  were  in  the  dispo- 
sition of  the  defendants,  it  is  sufficient  to  constitute  a  conversion 
if  they  wrongfully  disposed  of  them,  for  they  need  not  be  in 
their  actual  possession.     Mansfield,  C.  J.     They  were  virtually 
in  the  possession  of  those  who  had  the  bill  of  lading,  though 
deposited  for  safe  custody  at  the  Bank.]     They  can  scarcely  be 
said  to  have  been  in  any  other  possession  than  that  of  the  Bank, 
for  the  consignee  of  dollars  never  expects  to  receive  From  the 
Baok  the  specific  dollars,  but  only  the  value  of  them.     But,  at 
all  events,  under  the  bill  of  lading,   which  was  purchased  for  a 
valuable  consideration,  the  defendants  had  a  right  to  dispose  of 
the  dollars  before  notice  of  the  plaintiff's  interest  in  them,  and 
that  right  cannot  be  defeated  by  any  subsequent  notice.     It  is 
also  clear  that  no  action  would  lie  against  haycock  and  Co.,  for 
they  were  joint-tenants  with  the  plaintiflfs  of  these  dollars,  and 
one  joint-tenant  may  lawfully  dispose  of  the  whole :  and  if  that 
be  so,  a  fortiori  this  action  cannot  be  maintained  against  the 
defendants,  who  were  merely  the  agents  of  Laycock  and  Co. 

Cur.  adv.  vult. 
Mansfield,  C.  J.  on  this  day  delivered  the  judgment  of  the 
Court.    The  dollars  themselves  might  have  been  obtained  from 
the  bank  if  they  had  been  demanded.     According  to  the  usual 
course,  the  defendant,  who  had  the  bill  of  lading,  had  a  right  to 
receive  them;   and  he  received  the  value  of  them,   which,  in 
effect,  is  the  same  thing.     He  acted  as  the  owner  of  them,  and 
disposed  of  them.     We  also  think,  that  the  plaintiff  has  made 
out  his  tide  to  1969  of  them.    Laycock  received  them  for  him. 
If  they  bad  remained  with  Laycock,  there  would  have  been  no 
doubt  of  the  plaintiff's  right  to  them ;  and  the  defendant,  who 
received  them  from  Laycock,  cannot  be  in  'a  better  situation. 
£ither  the  plaintiff  or  the  defendant  must  be  losers:  but  the 
defisndant  is  in  the  condition  of  all  persons  who  take  an  assign- 
ment of  property  by  the  transfer  of  bills  of  lading ;  they  are 
liable  to  be  deceived  by  those  with  whom  they  deal.     In  pru- 
dence, before  they  take  such  biUs,  they  should  inquire  what 
advices  or  directions  have  been  received  with  them,  in  order  to 
aioertun  whether  or  not  the  persons  who  offer  them  have  the 
abadate  disposal  of  them.    This  is  the  common  case  of  a  con- 
signment to  a  factor,  who  has  a  power  to  sell,  but  has  no  power 
to  diqxsse  of  it  otherwise.     If  he  pawns  it,  although  for  a  clebt 
honestly  dne  from  himself^  the  pawnee  cannot  bold  it  against 
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the  owner,     haycock  therefore  hail  no  right  to  dispose  of  these 
dollars  as  he  has  done.     Another  question  has  arisen  from  the 
intermixture  of  property.     It  appears  that  no  separation  was 
ever  made  from  the  whole  quantity  of  1969  dollars  belonging 
to  the  plaintiff;  and  an  objection  has  been  taken  on  that  ground 
against  the  form  of  the  action.     But  we  think  there  is  no  di^ 
ficulty  in  that  point.     The  defendant  has  disposed  of  ail  the  dol- 
lars :  consequently,  he  has  disposed  of  those  which  belong  to  the 
plaintiff;  and  as  all  are  of  the  same  value,  it  cannot  be  a  ques- 
tion, what  particular  dollars  were  his.     It  is  not  like  the  case  of 
tenants  in  common,  who  have  a  right  to  a  part  of  every  grain  of 
com,  &c.    Here,  one  has  a  right  to  a  certain  number,  and  the 
other  to  the  rest.     If  a  man  keeps  all,  and  has  no  right  to  a  part, 
the  action  lies  for  that  part,  which  he  wrongfully  detains. 

Rule  discharged. 


June  21. 


(IN  THE  EXCHEQUER-CHAMBER.) 

Anonymous. 


No  interest  TT'ING  moved  for  interest  upon  a  judgment  recovered  on  a 

firmaoce  of  a  replevm  bond,  which  had  been  given  on  a  distress  made  for 

iwhrn^bond^    recovery  of  the  arrears  of  a  rent-charge,  the  assignee  of  the  re- 
plevin bond  had  recovered  the  amount  of  the  rent  due. 

The  Court  held  that  interest  was  not  to  be  given  for  rent, 
and 

Refused  the  application. 


Robertson  v.  Kensington  and  Others* 

npHIS  was  an  action  of  assumpsitj  and  the  first  count  in  the 
-*•   declaration  was  on  a  bill  of  exchange,  of  which  the  follow- 
ing is  a  copy,  viz. 

*  «  Edinburgh,  18th  Nao.  1808.  180/.  sterlmg.  At  45  daj^ 
after  date,  pay  this  first  of  exchange,  to  the  order  of  Mr,  Bobeft 
Bobertsonj  180/.  sterling,  value  received,  which  place  to  accoiiiil» 
as  advised,  W.  Forbes,   J.  Hunter  and  Ck)."      "  To  Messn. 


[•81  3 

If  the  payee  of 

a  bill  annexei  a 

condition  to  his 

lodoraement 

before  accept* 

ance,  the 

drawee,  who 

aAenrardaac- 

cepti  it,  if 

bound  by  that 

condition,  and 

if  the  condi-  ^^ 

tton  is  not  performed,  the  property  in  the  bill  reverts  to  the  payee,  and  he  nay  leooTer  theoonlwits 

against  the  acceptor. 

Kenstngianf 
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Kensingiofij  SUyan^  and  Adatns^  banker^  London.**     ^^  Accepted,         1811. 
Kensington  and  Co.  Entered,  J.  P.  Raebum.     Indorsed,  Edin" 
itir;^^  19th  Nov.   1808.     Pay  the  within  sum  to  Messrs.  Clerk  ^. 

and  Rossj  or  order,  upon  my  name  appearing  in  the  Gazette^  Kbnsingtom. 
as  ensign  in  any  regiment  of  the  line,  between  the  ls|;  and  64th, 
if  within  two  months  from  this  date.  22.  Robertson.  Clerk  and  * 
Boss^  J.  Tindale.  Thomas  Ej^e  and  Sons.  Thomas  Nelson. 
Diidding  and  Nelson.  Bank  o{  EfiglandJ*  The  plaintiff  de- 
clared as  payee,  against  the  defendants  as  acceptors.  The  de- 
claration also  contained  counts  for  money  had  and  received  by 
the  defendants  to  the  me  of  the  plaintiff,  for  money  paid  by  the 
plaintiff  to  the  use  of  the  defendants,  on  an  account  stated^  and 
for  interest. 

The  plea  was,  the  general  issue.  At  the  trial  of  this  cause 
before  Mansfield^  C.  J.  and  a  special  jury,  at  the  sittings  after 
Hilary  term  1811,  at  Guildhall^  a  verdict  was  entered  by  con- 
sent for  the  plaintiff  for  the  sum  of  180/.,  subject  to  the  opinion 
of  the  Court  on  the  following  case.  The  bill  which  was  fur 
180/.,  was  drawn  at  Edinburgh  on  the  18th  Noo.  1808,  by  Sir 
Wm.  Forbes^  J.  Hunter  and  Co.,  upon  the  defendants,  who.  are 
bankers  in  London^  pliyable  to  the  order  of  the  plaintiff,  at  45 
days  date,  for  value  received.  The  indorsements  by  the  plaintiff 
and  by  Clerk  and  Ross^  as  above  set  forth,  were  made  before  the 
bill  was  presented  to  the  defendants  for  acceptance.  The  bill 
ifvaa  delivered  to  Clerk  and  Ross^  army  agenta  in  Edinburgh^ 
being  persons  then  employed  by  the  plaintiff  to  procure  for  him  [  32  ] 
by  purchase  the  commission  of  ensign  above  referred  to.  The 
bill,  with  those  endorsements  upon  it,  was  afterwards  presented 
to  the  defendants  for  acceptance,  and  accepted  by  them  in  the 
usual  course  of  their  business  as  bankers.  It  was  afterwards  in- 
dorsed and  negotiated  by  the  other  persons  whose  names  appear 
as  indorsers,  and  finally  with  the  Bank  of  England^  who  dis- 
counted it.  At  the  expiration  of  the  45  days  specified  in  the 
bill  as  originally  drawn,  and  the  days  of  grace,  the  defendants 
paid  the  contents  to  the  Bank  of  England^  who  presented  it  to 
them  for  payment.  The  plaintiff,  at  the  time  of  drawing  the 
bill,  paid  the  fiiU  value  for  the  same  to  Sir  Wm.  Forbes^  J.  Hun- 
ter  and  Co.,  the  drawers,  but  did  not  ask,  or  obtain,  their  con- 
sent, or  that  of  the  defendants,  the  acceptors,  to  make  any  alter- 
ation in  the  tenor  of  the  bill  by  indorsement,  either  as  to  the  condi- 
tion of  the  payment,  or  the  extension  of  time.  The  plaintiff's  name 
had  never  appeared  in  the  Gazette  as  ensign  in  any  regiment  of  the 

line. 
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line.     The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover :  if  he  was,  the  verdict  was  to 


1811. 

^^  Stand ;  if  he  was  not  entitled  to  recover,  a  verdict  was  to  be 

Kensington,  entered  for  the  defendants. 

This  case  was  argued  by  Ijensy  Serjt  for  the  plaintiff,  who 
contended,  that  it  was  competent  for  the  plaintiff  by  this  special 

indorsement  to  make  onlv  a  conditional  transfer  of  the  absolute 

» 

interest  in  the  bill,  which  he  had  purchased  for  a  full  considera- 
tion, and  had  vested  in  him  by  the  delivery  of  the  drawer.  The 
defendants,  by  subsequently  accepting  the  bill,  had  become  par- 
ties to  that  conditional  transfer,  and  as  the  condition  had  never 
been  performed,  the  transfer  was  defeated,  and  they  became 
[  SB  ]  liable,  after  the  expiration  of  the  two  months,  to  pay  the  plain- 
tiff, to  whom  the  property  then  reverted,  the  contents  of  the  bill, 
of  which  none  of  the  indorsers  could  enforce  payment  against 
the  defendants  at  the  45  days  end,  because  they  had  all  received 
the  bill  subject  to  the  condition,  and  were  bo^nd  thereby.  He 
cited  Archer  v.  Bank  of  England,  Doug.  638. 

Shepherd,  Seijt.  for  the  defendant,  contended  that  it  was  im* 
material  whether  the  acceptance  was  before  or  after  the  condi- 
tional indorsement.  The  acceptance  admitted  the  hand-writing 
of  the  drawer,  but  it  did  not  mix  itself  with  the  conduct  of  the 
indorsers :  it  admitted  nothing  which  was  on  the  back  of  the  bill. 
The  whole  practice  of  the  Courts  was  accordingly ;  for  in  an 
action  against  the  acceptor,  it  became  unnecessary  to  prove  the 
hand-writing  of  the  drawer,  but  it  was  necessary  to  prove  the 
band-writing  of  the  indorser. 

The  Court  gave  judgment  for  the  plaintiff. 


'  V  '      ■•  i 
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Mure  v.  Kaye  and  Anothen  ,     ,, 

June  23. 

T^RESPASS  and  false  imprisonment  at  Westminster^  under      [  ^SS  ] 

colour  that  the  plaintiff  had  committed  a  forgery.     The      A  plem  jutti- 
defendant  pleaded  several  special  pleas  in  justification,  in  the  ^"Jfpri^r^^ 
first  of  which,  as  to  the  assaulting,  beating,  and  imprisoning  the  penoo,  oa 
plaintiff,  and  carrying  him  to,  and  keeping  and  detaining  him  in  IS^J^^S^  ^^ 
prison,  for  four  days,  part  of  the  time  in  the  first  count  men-  'l*®^  ^^  «'^- 
tioned,  he  pleaded  that  before  the  said  time  when,  &c.  to  wit,  from  which 'the 
on  the  11th  of  July  1809,  some  person  or  persons  then  and  still  S^S?,  whether 
unknown  being  possessed  of  a  certain  forged  and  counterfeit  «he  &a«pick>a 
dividend  warrant,  whereon  was  pretended  to  be  payable  a  cer-  ble?  '^*^^" 
tain  sum  of  money,  to  wit,  the  sum  of  405/^  ♦  feloniously  at  the  .  Actionof  Wte 
foot  of  the  said  forged  and  counterfeit  warrant  did  fidsely  make,  the  defendaou 
forge,  and  counterfeit  a  certain  receipt  for  the  said  sum  o{  P^g^dedUMt 

1  *         ,  before  the  time 

money  pretended  to  be  payable  on  the  said  forged  and  counter-  when,  &c  cer- 
felt  dividend  warrant,  to  wit,  for  the  sum  of  405/.,  the  tenor  of  ^SJ^STSd 
which  said  false^  forged,  and  counterfeit  receipt  here  follows,  *WK^  raceipti 
that  is  to  say,  "  I  do  hereby  acknowledge  to  have  received  of  forged  diTide&d 
the  Bank  of  England  the  above-mentioned  sum,  in  fiiU  payment  JJ^Jd^thc^ 
tar  half  a  year's  annui^,  due  as  above-said.     Witness  my  hand  money  pur- 
this  6th  day  of  Jamion,  1807.  K^^Sf  I^Sct 

"  Witness  G.  Taylor.  "  W.  Birtj  attorney  .'*  ^^^  **»*^ 

With  intent  to  defiraud  the  Governor  and  Company  of  the  Bank  Bank  of  ^Ejig. 
of  England^  against  the  form  of  the  statute  in  that  case  made  and  ^JJ^^^f  ' 
provided.  The  same  allegation  was  made  in  respect  of  three  other  note  for  lOOiL, 

^  which  was  after- 

wards exchanged  therefor  other  ntoes,  and  amongst  them  one  for  10^,  the  date  and  namber  of  which 
was  afterwards  altered  ;  that  afterwards,  and  a  little  before  the  time  when,  &c.  plaintiff  waa  tutfi' 
eiuuily  ponessed  of  the  altered  note,  and  did,  in  a  suspicious  manner,  dispose  of  the  same  to  one  A.  B, 
and  alter,  and  bdbre  the  time  when,  k,c,  in  a  suspicious  manner  departed  and  left  England  and  went 
to  Scotland^  and  there  continued ;  whereupon  defendants  had  reasonable  cause  to  toBpet^  and  did 
sospect,  that  plaintiff  had  forged  the  said  receipts,  whereupon  defendants  genUy  laid  their  hands  oo 
plaintiff,  and  carried  to  and  detained  him  in  a  gaol  in  Scotland,  in  order  that  he  might  be  conveyed 
by  a  warrant  to  be  issued  by  a  justice  of  the  county  of  Middlesex,  to  be  dealt  with  according  to  law : 
Held  that  this  plea  was  too  general  on  demurrer;  for  it  is  necessary  to  shew  m  pleading  the  cansct  of 
suspicion  in  certainty,  in  order  that  the  Court  may  jndge  of  their  reasonableness,  and  using  the  term 
suspidous  will  not  aid  what  is  necessary  to  be  averr^. 

Whether  a  defendant  justifying  an  arrest  in  Scotland,  as  made  on  suspicion  of  a  felony  committed 
here,  must  shew  that  the  law  of  Scotland,  as  well  as  the  law  of  England,  warranted  such  arrest, 
2u^tre. 

Or,  whether  the  defendant  shewing  by  his  plea  an  arrest  made  in  Scotland,  which  if  made  in  Eng' 
land  would  be  warranted,  it  does  not  Tie  on  the  plaintiff  suing  in  England  to  reply  that  by  the  law  of 
Seoiiand  the  arrest  was  not  warranted,  QuiFre,     Ace.  per  Chambre,  J. 

If  a  person  having  committed  a  felony  in  a  foreign  country  comes  into  England,  he  may  be  arrested 
here  and  conveyed  and  given  up  to  the  magistrates  of  the  country  against  the  laws  of  whkh  the 
•fiencc  was  committed.    Per  Ueutk,  J. 

counterfeit 
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18«H«       counterfeit  dividend  warrants ;  and  the  plea  then  proceeded  to 
state,  that  afterwards  some  person  or  persons  then  and  still  un- 
known did  in  a  suspicious  manner  demand  and  receive  of  the  Go- 
Kaye.       vemor  and  Company,  in  bank  notes  of  the  said  Governor  and  Com- 
pany, for  and  in  respect  of  the  several  false,  forged,  and  counterfeit 
receipts,  the  several  sums  of  money  for  which  they  were  pretended 
to  be  receipts,  amounting  to  2480/.,  among  which  said  bank  notes 
was  a  certain  one  for  the  sum  of  iCX)/«,  which  said  bank  note,  very 
shortly  afterwards,  to  wit,  on  the  12th  July,  was  by  some  person  or 
pcs'sons  then  and  still  unknown,  suspiciously  exchanged  with  the 
Governor  and  Company  for  other  bank  notes  of  smaller  value, 
among  which  was  a  certain  one  for  the  sum  of  10/.,  bearing  date 
in  two  several  parts  thereof,  7  Jtdy  1809,  and  numbered  in  two  se- 
veral parts,  5061,  which  said  dates  and  numbers  were  afterwards 
falsely  and  fraudulently  altered  to  1 7  July  1 809,  and  596 1 .     The 
defendants  then  averred,  that  afterwards,  and  a  little  before  the 
time  when,  &c  the  plaintiff  was  suspiciously  possessed  of  the 
said  bank  note  so  altered,  and  did,  in  a  suspicious  manner,  dis- 
[  86  ]      P^)^  ^f  <^^  put  away  the  same  k>  one  A.  J3.,  and  afterwards, 
and  before  the  time  when,  &c,  in  a  suspicious  manner  departed 
firom  and  left  England,  and  went  to  Scotland^  and  there  con- 
tinued until  the  time  Mrhen,  &c.     Of  all  which  premises  the  de- 
fendants had  notice.     Whereupon  they  bad  reasonable  and  pro- 
bable cause  to  suspect,  and  did  suspect,  that  the  plaintiff  had 
feloniously  forged  the  said  receipts ;  wherefore  they  gently  laid 
their  hands  upon  him,  and  carried  him  to  and  detained  him  in  a 
certain  common  gaol  in  Scotland,  for  the  space  of  four  days,  in 
order  that  he  might  be  conveyed  by  a  warrant  to  be  issued  by 
one  of  his  majesty's  justices  for  the  county  of  Middlesex,  to  be 
dealt  with  according  to  law,  the  said  time  being  a  reasonable 
time  for  that  purpose.     The  four  following  pleas  differed  in  no 
material  respect  froxa  the  preceding^  but  only  vaiied  the  cir- 
cumstances and  causes  of  suspicion  against  the  plaintiff  therein 
allied.  The  next  plea  stated,  that  before  the  said  time  when,  &c. 
some  person  or  persons,  then  and  still  unknown,  feloniously  did 
forge  and  count«rfttt  a  certain  bank  note^  (setting  forth  the 
bank  note  for  the  payment  of  10/.  stated  in  the  first  special 
pka)  with  jntent  to  ddGhaud  the  Governor  and  Company  of  (he 
Bank  of  England^  and  that  afterwards^  and  a  little  before  the 
fii^d  tiip^  when^  Scc.^  the  plaintiff  was  siiispiciomly  pc^s^ssed  of  the 
said  forged  and  counterfeit  bank  note^  and  did  theis  and  there,' 

8  in 
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ip  a  suspicions  manner,  dispose  of  and  put  away  the  same  to  one       ISU. 

A»  B^  and  afterwards,  and  before  the  said  time  when,  &c.  the       

plaintiff  in  a  suspicious  manner  departed  from  and  left  Er^Umdf  ^^ 

and  went  to  ScoUandj  and  there  contihued  until  the  said  time  KAvk. 
when,  &c.,  of  which  the  defendants  had  notice;  whereupon  they 
had  reasonable  and  probable  cause  to  suspect,  and  did  suspect, 
that  the  plaintiff  had  feloniously,  and  with  intent  to  defraud  the 
said  Governor  and  Company,  forged  and  counterfeited  the  said 
bank  note.  The  next  plea  stated,  that  before  the  said  time  [  ^7  ] 
whtti,  &C.  some  person  or  persons,  then  and  still  unknown,  felo- 
niously did  forge  and  counterfeit  a  certain  bank  note  (setting  it 
out  as  before)  S&c.  and  that  afterwards  and  a  little  before  the  time 
when,  &c«  the  plaintiff  was  su^iciously  possessed  of  the  said 
forged  note^  and  afterwards  and  before  the  sfud  time,  &c.  in  a 
suspicious  manner  departed  from  and  left  Englandj  and  went  to 
Scotiandj  &c.  of  which  the  defendant  had  notice ;  whereupon  they 
had  reasonable  and  probable  cause  to  suspect,  &c.  (as  before.) 
The  last  plea  all^;ed,  that  before  the  time  when,  &c.  some  per-  / 

son  or  persons,  then  and  still  unknown,  feloniously  did  forg^ 
kc  (setting  out  the  note  as  before,)  wheredf  the  defendants  had 
notice,  and  had  reasonable  probable  cause  to  suspect,  &c.  The 
pleas  then  justified  the  taking  and  detaining  the  plaintiff  in  ^e 
same  manner  as  in  the  first  plea.  To  these  pleas  tberp  were 
general  demurrers  and  joinders  therein. 

Best,  Serjt.  in  support  of  the  demurrers,  msisted,  first»  npon 
the  insufficiency  of  all  the  pleas,  on  the  ground  that  they  allied 
the  arrest  of  the  plaintiff  tp  have  taken  place  in  Scotland^  which  iur- 
rent  he  contended  the  law  of  that  country  did  not  warrant.  [jHeatkf 
J.  referred  to  the  case  in  Str.  848.  S£x  v.  Kimberlmf^  where  f^ 
criminal  was  apprehended  in  England  for  a  capital  felopy  ^anev 
ated  under  an  Irish  act  of  parliament  in  stealing  an  heiress  and 
upon  such  apprehension  was  carried  over  to  Jreland^  triedy  and 
executed  for  that  offence.  He  asked^  whether  the  prispwr  ia 
that  case^  if  he  h|ul  been  acquitted,  could  have  xaaijitained  w 
action  i^nst  those  who  apiN!«hi^ed  hkni  i9t:qppQmg  he  were 
taken  on  probable  groomda  of  aospicioa.]  Tbene  a  poAitifff 
felm^  was  charged  and  proved  agaimt  the  prisoner :  here  a  MSr 
pidon  only  is  alleged,  and  the  jbw  aiSeffUanif  as  h  seeaisi  doaf 
not  authorize  a  p^rscm  to  apj^rehend  another  upon  sHspiAaoil  of  [  ^^  ] 
his  having  amunitted  n  f<Mony  in  JBin^ni  wKhtrnt  waivaait ;  for 
if  it  did,  the  ^MU  13  G.  8.  <.  31.  f¥hicb  proi^e^  ^  tba  AfQWiab- 
h^sioQ  €i  peaoBs  agwut  oidboiB'iiiiKiWitt  «ns  mmi  in  MngHmni^ 

and 
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1811.       and  who  escape  into  Scolland,  by  enabling  the  justices  there  ia 

" indorse  such  warrants,  would  have  been  unnecessary.     iMans- 

Mure  jfc/^  C.  J.  By  the  same  mode  of  argument  it  might  be  con- 
Kaye.  tended,  that  an  arrest  without  warrant  in  England  upon  suspicion 
of  felony  is  not  lawful,  because  the  party  suspecting  may  obtain 
a  warrant  by  resorting  to  a  magistrate.  Lawrence^  J.  As  well 
might  it  be  argued,  that  because  the  24  G.  2.  c,  55.  requires  the 
justices  of  one  county  to  indorse  a  warrant  issued  by  the  justices 
of  another  county,  in  order  that  the  person  against  whom  the 
warrant  issued  may  be  apprehended  in  the  county  where  he  is 
found,  therefore  such  person  cannot  be  arrested  upon  suspicion 
in  either  county.]  2dly,  Admitting  that  an  arrest  in  Scotland 
upon  suspicion  of  a  felony  committed  in  E/igland  is  warranted  by 
the  \vL'^  oi  Scotland^  still  the  defendants  ought  to  have  pleaded 
that  law,  in  order  to  justify  under  it ;  and  having  omitted  to  do 
so,  they  must  stand  upon  the  law  of  Engla^id^  which  does  not 
authorize  such  an  arrest.  It  may  be  admitted  indeed,  that,  by 
the  \o:w  of  England^  if  a  felony  be  committed  here,  a  private  per- 
.  son,  upon  reasonable  cause  of  suspicion,  may  arrest  the  person 
suspected  of  having  committed  it;  but  he  cannot  follow  that 
person  into  a  foreign  country,  and  there  apprehend  him.  [Mans^ 
foMj  C.  J.  intimated  that  the  power  of  arrest  in  such  case  ex- 
tended over  every  ^>art  of  the  king^s  dominions.]  Sdly,  Even  if 
this  arrest  had  taken  place  in  England^  it  would  be  bad  under 
the  circumstances  disclosed  in  the  pleas,  which  do  not  amount  to 
a  reasonable  ground  of  suspicion :  for  it  is  not  enough  that  they 
contain  a  general  allegation  that  the  defendants  had  probabfe 
cause  to  suspect,  but  they  should  also  shew  in  certainty  the 
[  39  ]  cause  of  suspicion ;  in  order  that  the  Court  may  judge,  whether 
such  suspicion  be  just.  2  Insi.  52.;  and  in  Hawk.  P.  C  lib.  2i 
c.  12.  5*  12.  it  is  said  that  there  must  be  such  circumstances  as 
induce  a  strong  presumption  of  guilty  as  coming  out  of  a  house 
wherein  murder  has  been  comfnitted,  with  a  bloody  knife 
in  one^s  hand,  or  being  found  in  possession  of  any. part  of 
goods  stolen,  without  beiiig  able  to  give  a  probable  a^QOunt  of 
coming  honestly  by  them :  but  the  mere  possession  of  a.  forged 
note^  and  the  disposing  of  it  by  the  plaindff,  and  his  afterwards 
going  into  Stottahd^  are  •  not  such  strong  presumptions  of  his 
guilt,  withcFttt  implicating  him  in  some  way  with  a  prpbable 
knowledge  of  its  6eing  forged,  as  to  justify  the  defendants  in 
apprehending  him  on  their  own  authority ;  and  if  so,  the  alle- 
gation that  the  plaintiff  was  suspiciously  possessedj  and  did,  in  a 

suspicious 
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suspicious  manner  J  dispose  of  the  note,  will  not  help  the  defend-        1811. 

ants  for  the  reasons  above  assiirned.     As  to  the  two  last  pleas, 

^i.  11,11.  L  .  Mure 

they  are  clearly  bad,  the  one  resting  upon   the  mere  circum-  ^, 

stance  of  the  plaintiff's  possession  and  his  going  to  Scotland^  and        Kaye. 
the  other  upon  the  general  allegation  alone  that  the  defendants 
had  cause  to  suspect,  &c. 

Shepherd^  Serjt  conhd.  It  is  unnecessary  to  go  into  the 
question  touching  the  law  of  Scotland^  for  it  is  enough  to  say, 
that  the  plaintiff  is  not  in  a  condition  to  avail  himself  of  that  law, 
supposing  it  to  be,  as  he  contends,  in  his  favour ;  in  order  to  do 
which,  he  should  have  shewn  to  the  Court  what  that  law  is,  and 
how  the  arrest  complained  of  was  contrary  to  it,  otherwise  it 
must  be  taken  to  be  governed  by  the  law  of  that  country  to  which 
he  appeals.  It  may  be,  indeed,  that  the  arrest  though  warrant- 
ed by  the  law  of  England^  is  not  so  by  that  law  of  Scotland;  but 
then  it  is  for  the  plaintiff,  who  relies  upon  the  exception^  to  make 
out  that  exception ;  and  this  is  an  i^iswer  to  the  objection  that 
the  defendants  ought  to  have  pleaded  the  law  oiScoUandj  inaa-  [  ^^  1 
much  as  they  do  not  defend  themselves  under  it,  although  they 
allege  the  arrest  to  have  taken  place  in  Scotland^  but  stimd  upon 
the  law  of  England^  which  they  may  do,  until  it  be  shewn  that 
the  taw  of  the  country  where  the  arrest  happened  is  contrary.  In 
Melon  y.  The  Duke  de  Fitzjames^  I  Bos.  S^  Pulf.  138.,  where  the 
defendant  was  held  to  bail  on  an  instrument  made  in  France^  by 
which  his  property  only^  and  not  his  person  was,  according  to 
the  laws  of  F^ance^  rendered  liable,  the  Court  thought  him  en- 
titled to  his  discharge,  upon  his  shewing  what  the  law  of  FrcMce 
was  in  €bk  respect :  but  they  did  not  require  the  party  who  held 
the  defisiidant  to  bail  according  to  the  rules  and  practice  of  the 
law  cilBi^and^  to  shew  it  was  also  in  conformity  with  the  law 
of  France^  though  the  instrument  appeared  by  the  affidavit  to 
hold*  to  ball  to  have  been  made  in  France.  So  here  the  de^ 
fendantat  justify  an  arrest  of  the  plaintiff  in  Scotland^  which  being 
according  tb  die  law  of  England^  the  Court  will  not  xequire 
theni  to'A^  it  to  be  also  in  conformity  with  the  law  of  S^tJthnd^^ 
but  1^'pyeSBtitne  it  to  be  so>  unless  the  contra^  be  sbewa  ^y 
the  ^i^^who^wbtild  avail  himself  of  that  law,  .[/^a^por€9Kir9>  J«  ^ 
expi^tatf  )i  doubt  whether  it  was  not  incumbent  on  tbe<^df%Hl« 
antsy^d iiBegei  the  arrest  to  have  been  mide  in^^/Z^n^s^o  ...  ^ 
have  ^kfce#fi ;>b]r  tE^r  pl^  that  tlie  law  <^  Scotland  aqthonfud  - 
them^'W  ttdkb^^it;  for  Without  an  alle^tipn  to  that  effed^^thev  , . ; 
Court' could  not  take  notice  of  that  law,  ni^^ji^^  could ^y^preK:,'-! 
-''-->'•'-       u  '*  sume 
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18  VI.        some  that  the  law  of  the  two  countries  was  the  same.]  Fy  ap- 

pealuig  to  the  law  of  this  country,  the  plaintiff  must  be  taken 

^^^^  to  complain  of  an  injury  suffered  in  violation  of  it,  and  therefore 
Kaye.  in  answer  to  such  complaint  it  Is  enough  for  the  defendants  to 
bring  themselves  within  the  law.  [ILawrence,  J.  A  party  may 
[41]  sue  here  for  an  injury  done  to  him  in  a  foreign  country,  as  being 
i^gainst  the  law  of  that  country ;  for  the  damage  being  personal, 
it  follows  the  person  hither,  and  he  may  sue  with  reference  to 
thiEit  law  alone.  In  Mostyn  v.  FahrigaSj  Conxyp.  174,  5.,  Lord 
Mans/lfldj  C.  J.  so  held,  and  said,  that  the  defendant  in  that  case 
might  have  defended  himself  by  the  laws  of  the  foreign  country, 
for  whatever  is  a  justification  in  the  place  where  the  act  is  done, 
CQ^t  to  be  so  where  the  cause  is  tried.]  With  respect  to  the  last 
objection,  that  the  pleas  do  not  disclose  a  probable  cause  of  suspi- 
cion, which  words,  exvi  termini^  import  something  less  than  an  ac- 
tual proof  of  guilt,  it  is  for  the  Court  to  determine  whether  the  cir- 
cumstances alleged  in  diose  pleas,  when  combined  together,  do  not 
amount  to  a  sufficient  cause  to  justify  the  arrest  of  the  plaintiff. 
Tlie  airgument  of  the  plaintiff  is,  that  each  circumstance,  taken 
separately,  would  not  be  sufficient,  which  may  be  admitted  with- 
out prejudice  to  the  defendants,  though  the  possession  of  the 
fcMTged  note  is  of  itself  a  pretty  strong  circumstance,  and  mi^t 
alon^  according  to  the  usual  practice  of  the  Bank  of  England, 
YuLve  given  occasion  to  the  detention  of  the  person  presenting  it 
there  for  payment  That  drcumstance,  therefore,  coupled  with 
the  prior  transactions,  and  vrith  the  plaintiff's  subsequent  depar- 
ture firom  England,  forms  a  strong  case  of  suspicion ;  and  if  the 
Court  shall  hold  ^is  mode  of  justifying  insufficient,  it  will  give 
occanon  in  future  to  much  inconvenient  length  of  pleading  in 
cases  of  this  deso'iption,  for  nothing  less  than  a  detail  of  every 
drcnmstance  relating  to  the  transaction  will  then  be  sufficient* 
.    Best  in  reply  was  stopped  by  the  Court. 

Mansfield,  C.  J.  As  the  Court  are  unanimous  upon  one 
[  42  }  point  of  this  case,  it  is  unnecessary  to  go  into  the  others,  and 
therefore  I  shall  give  no  opinion  upon  the  questions  that  have 
been  made  in  argument,  viz.  1st,  whedier  if  the  plaintiff  com- 
plains of  an  injury  done  to  him  in  Scotland  by  means  of  an  arrest 
-  whidi  would  be  lawful  in  this  country,  he  must  not  state  spe- 
cially in  his  declaration  what  is  the  law  of  Scotland,  in  order  to 
shew  the  act  complained  of  to  be  contrary  to  that  law.  That 
point  does  not  properly  arise  in  this  case,  nor  is  it  material  to 
consider,  2dly,  ii^  as  in  this  case,  the  plaintiff  declare  generally, 

and 
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and  the  deFendants  plead  thereto  that  they  arrested  him  in  Stoi^       1911^ 
landf  whether  they  nuiat  not  also  pvoeeed  further  to  shew  that 
they  were  authorized  so  to  do  by  the  law  o{  Scotland ;  for  upon 
the  ocfaer  point,  there  can  be  no  doubt  that  this  arrest,  with       Ka-ts. 
reference  to  the  law  of  England^  under  which  the  defendants 
have  justified,  is  not  well  pleaded,  but  that  the  pleas  are  in  this 
respect  insufficient    The  substance  of  them  is  this,  that  a  forgery 
is  committed  by  certain  persons  unknown,  by  means  of  which 
{inter  alia)  a  bank  note  for  100/.  is  obtained  at  the  Bank  of  Eng- 
land, which  is  afterwards  exchanged  there  for  {inter  alia)  one  of 
10/^  the  date  and  number  of  which  is  altered  to  prevent  its  beii^ 
traced.     The  pleas  then  state,  that  the  plaintiff  was  possessed  of 
this  alta-ed  note,  that  he  disposed  of  it  to  A.  B^  and  left  England^ 
and  went  into  Scotland.     These  are  the  acts  stated  to  have  been 
done  by  the  plain tifi^  in  order  to  implicate  him  in  a  suspicion  of 
being  connected  with  the  forgery :  and  for  that  purpose,  as  each  * 
of  these  acts  is  alleged,  the  word  suspiciously  is  added  to  the  alle- . 
gation.  But  what  circumstances  of  suspicion  are  stated  ^as  accom- 
paojring  either  of  them  ?  1st,  As  to  the  plaintiff's  being  possessed 
of  the  note,  it  is  not  shewn  in  what  manner,  nor  how  soon  after 
the  Bank  parted  with  the  note,  nor  at  what  distance  of  time  after 
the  alteration,  he  became  possessed  of  it.    Next,  as  to  his  dis- 
posal of  it :  there  are  no  circumstances  disclosed  in  the  pleas  to      [  4S  ] 
take  it  out  of  the  ordinary  course  of  payment,  neither  is  there  one 
fiKt  of  suspicion  stated  as  attending  his  journey  into  Scotland,  which 
might  not  equally  attend  the  journey  of  any  other  man,  who  might 
go  thither  from  motives  either  of  pleasure  or  business;  and  it  must 
not  be  understood  that  using  the  word  suspiciously  will  compensate 
these  omissions,  or  make  it  less  aecessary  to  state  such  circum- 
Btanoes,  as  may  enable  the  Court  to  judge  whether  they  give  rise 
to  a  weU-grounded  suspicion  or  not.     If  it  had  appeared  that  the 
plaintiff  had  improperly  come  by  the  note^  or,  upon  ^>plication  \ 
Hiade  to  him,  bad  given  a  &lse  or  unsatisfiM^tory  account  of  it,  • 
had  paid  it  out  of  the  ordinary  course  of  trade,  or  had  left  thb 
country  io  a  strange  and  unusual  manner,,  as  by  absconding  from 
ilia  home  aiod  busmeas,  there  might  have  been  good  grounds  for 
the  Gflart  to  have  given  effect  to  the  defendant's  suspicion ;  but 
'therease  ome  «uGh  stated  in  these  {deas,  and  of  the  few  droum- 
atancas  which  are  stated,  there  are  none,  as  it  seems  to  me,  to 
zaiaeanchiasuapjcion  as  warranted  the  defendants  in. arresting 
the  plaiatiff.    I :  think,  therefor^  that  judgment  must  be  given 
fiur  the  plaintiff. 

HtATH, 


Mure 
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1811.  Heath,  J.  .  As  to  the  first  point,  it  has  generally  been  under-- 

stood,  that  wheresoever  a  crime  has  been  committed,  the  crimi- 
nal is  punishable  according  to  the  lex  loci  of  the  country  against 
Kaye.       the  law  of  which  the  crime  was  committed,  and  by  the  comity  of 
nations  the  country  in  which  the  criminal  has  been  found,  has 
aided  the  police  of  the  country  against  which  the  crime  was 
committed  in  bringing  the  criminal  to  punishment.     In  Lord 
Lot^hborougW^  time  the  crew  of  a  Dutch  ship  mastered  the 
vessel,  and  ran  away  with  her,  and  brought  her  into  Deal^  and 
it  was  a  question  whether  we  could  seize  them  and  send  them  to 
[  44  ]       Holland  ;  and  it  was  held  we  might.     And  the  same  has  always 
been  the  law  of  all  civilized  countries.     As  to  the  last  point,  I 
concur  with  my  Lord  in  the  opinion  that  these  pleas  cannot  be 
supported  for  the  reasons  by  him  stated.     It  is  necessary,  in 
order  to  make  good  a  justification  of  this  description,  for  the  de- 
fendants to  shew,  by  pleading,  that  they  had  reasonable  cause^ 
of  suspicion,  upon  which  they  acted :  but  these  pleas  (as  itlias 
been  shewn)  are  in  this  respect  wholly  insufficient. 

Lawrence,  J.  I  agree  also  with  my  Brothers  on  the  last 
point,  and  cannot  help  again  expressing  my  doubts  whether  the 
defendants,  who  justify  a  taking  in  Scotland^  should  not  also 
have  pleaded  the  law  of  Scotland  to  make  that  justification  com- 
plete ;  but  I  wish  not  to  be  considered  as  giving  any  opinion 
how  it  is  to  be  pleaded  in  future. 

Chambre,  J.    I  am  inclined  to  think  it  is  no  objection  to  the 
defence^  that  the  arrest  appears  to  have  taken  place  in  Scotland^ 
and  that  the  inference  is  not  well  founded,  that  we  therefore  can- 
not judge  of  its  validity  without  taking  notice  of  the  law  of 
Scotland^  which  I  agree  we  have  no  means  afibrded  us  of  doing : 
on  the  contrarjr,  I  think  that  the  Court  unnecessarily  go  out  of 
their  way  to  notice  the  law  of  Scotland^  when  they  presume,  . 
without  either  allegation  or  evidence,   that  the  principles   of 
arrest  which  would  bear  out  the  defendants  in  this  country, 
would  not  bear  Uiem  out  in  making  the  arrest  there;  but  as  it  is 
unnecessary,  I  mean  to  give  no  opinion  on  the  point.  *  Upon 
the  main  point,  I  will  only  add,  that  if  it  had  appeared  in  these 
pleas,  as  in  the  case  cited  of  stolen  goods  it  usually  does,  that 
the  note  had  been  found  in  the  plaintiff's  hands  recently  after  the 
transaction,  it  might  have  varied  the  case ;  but  so  far  from  that 
[  45  ]      appearing  to  be  so,  it  is  not  inconsistent  with  this  mode  of 
pleading,  that  both  that  circumstance  and  the  plaintiff's  journey 
into  Scotland  might  have  happened  a  considerable  time  afler, 

nor 
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nor  is  it  shewn  that  he  departed  hastily,  leaving  his  business  here        1811. 
unfinished,  nor  are  any  otiier  circumstances  shewn  that  indicate 
a  reasonable  ground  of  suspicion. 


Mure 
Judgment  for  the  plaintiff.        Kaye. 


Baker  v.  Holtpzaffell.  June  25. . 

K  CTION  for  the  use  and  occupation  of  certain  premises  in  The  UndlorYi  of 
^^  Long' Acre.    At  the  trial  before  Mansfield,  C.  J.,  at  the  S^dera 
Westminster  sittings,  in  this  term,  a  verdict  was  found  for  the  written. agree- 
plaintiff  for  three  quarters  of  a  year's  arrears  of  rent.     It  ap-  corer  ag^nst 
peared  that  very  shortly  after  the  accrual  of  the  first  quarter's  his  tenant  in  an 

•  J  •         action  for  use 

rent  the  premises  had  been  consumed  by  fire,  and  since  that  time  and  occupation, 
had  been  in  a  ruinous  state  and  not  inhabited  by  the  defendant,  jj!!  ^fj^^J**" 
An  agreement,  not  by  deed,  was  given  in  evidence,  by  which  premise*  are 
the  defendant  agreed  to  pay  the  rent  during  the  demise  of  the  and  no  longer 
term  specified  in  the  agreement.  ih^umanu^ 

Shepkerdj  Serjt.  mbved  to  set  aside  the  verdict,  except  as  to 
the  first  quarter's  rent,  on  the  ground  that  the  action  for  use  and 
occupation  does  not  lie  for  premises  which  no  longer  exist,  and 
therefore  cannot  be  said  to  be  occupied ;  but  in  such  case  the 
landlord  must  resort  to  his  agreement,  in  order  to  entitle  him- 
lelf  to  the  r^nt.  He  contended  that  as  the  stat.  11  G.2.  c.  19. 
!•  14.  which  gave  this  form  of  action  for  use  and  occupation,  en- 
ables the  landlord  to  recover  a  satisfaction  for  such  premises  as 
are  held  or  occupied  by  the  defendant,  it  must  be  implied  from 
thence  that  it  was  not  meant  to  be  extended  to  premises,  which,  [  46  ] 
so  far  fi-om  being  held  or  occupied  by  the  defendant,  were  not 
even  capable  of  occupation. 

Mamsfield,  C.  J.  The  land  was  still  in  existence,  and  there 
was  no  offer  on  the  part  of  the  defendant  to  deliver  it  up  (a). 
The  landlord  could  not  enter  to  rebuild,  the  tenant  might  have 
i^ilt  the  premises  if  he  had  so  pleased,  and  occupied  them  at 
any  time  within  the  term,  he  therefore  must  be  taken  still  to 
hold  the  land,  which  is  sufiicient  to  satisfy  the  words  of  the 
•tatute. 

U]  But  see  Holfp%affell  v.  Bakery  IS  Feu  1 16.,  where  the  plaiotifFin  equity 

^  offer  to  ourender.  his  term,  praying  relief  from  this  action ;  but  Lord 

.EUtn^  Chancellor,  held  he  was  entided  to  no  relief,  although  the  agreement 

contaiDed  an  engagement  by  the  tenant  to  repair  the  premises  and  keep  them 

u  repair,  ^  reasonable  use  and  wear,  and  damage  by  fire  excepted." 

*    Vol.  IV.  D  Heath, 
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1811.  Hbath,  J.    This  point  has  frequently. been  decided  at  nisi 

priusj  though  I  do  not  recollect  any  case  reported.  The  defen- 
dant might  have  rebuilt  at  any  period  of  the  term,  whereas  the 
landlord  would  have  been  a  trespasser  if  he  had  entered  for  that 
purpose,  which  shews  that  the  former  held  the  land. 

Per  Curiam^  Rule  refused. 


^tnefS.  JONEB  V.  BftEIWBR. 

Tfitf  Court  will  ./^N  a  former  day  in  this  term  Lensj  Serjt.  obtained  a  rule  nisi 
tiou.^g^  5^e  ^^^  ^^  behalf  of  the  plaintiff,  for  leave  to  examine  the  sub* 
to  examine  an    scribiniT  witness  to  the  bond  on  which  this  action  was  broufffa^ 

atteictinjc  wit-  .^^  ^     .  ,  ^        .  .  •     .•       •         •  j 

netttoadeed  upon  mterrogatories,  and  to  give  such  exammation  in  evidence 
toKw' wid'to*"  at  the  trial,  upon  the  ground,  as  appeared  by  the  affidavit  on 
fiyeiucheva-  which  he  moved,  of  bis  being  incapable,  through  illness,  of  at- 
dboce  at  the^^  *  *  tending  in  person,  and  of  its  being  improbable  that  he  would 
*"*''«S"  ?^h  ^^^^  recover  so  as  to  be  capable  of  attending.  The  affidavit  also 
if  ihcapabu,  Stated  that  the  defendant,  upon  one  occasion,  had  admitted  bis 
of^attendinTin  ©''^cution  of  the  bond,  but  afterwards  upon  hearing  of  the  ilbeas 
person,  and  of  the  witness,  had  retracted  that  admission,  and  declared  he 
likely  to  rtco-  would  neither  make  nor  receive  admissions.  At  the  time  when 
Ter  M  a»  to  be     |jjg  y^jg  ^ng  moved,  MansfielcL  C.  J.  doubted  whether  it  were  not 

able  to  attend,  • 

Doiwitbatanding  Unnecessary,  inasmuch  as  under  the  circumstances  disclosed,  evi» 
by*  he  affldaTit  clcncc  of  the  handwriting  of  the  witness  would  be  admissible  at 
•  that  the  defen-  the  trial,  but  upon  the  suggestion  of  Lawreneef  J»,  that  the  ad« 
tiiae  iKhnitted  ^  missibility  of  such  evidence  had  been  objected  to  at  nisi  primSf  the 
5l*/*?"*l®"     rule  was  granted. 

oftbedeed;  -,         J?    .  ,  ,  .  i  ■ 

nor  will  Uie  Bestj  Serjt.  was  now  about  to  shew  cause,  but  was  stopped  bjr 

n^ndsrgrant  Mansfield,  C.  J.,  who  said  he  was  afraid  that  the  Court  had 
a  rule  for  dit-  qo  power  to  make  the  rule  absolute  :  if  a  subscribing  witness  is 
the  attendance  incapable  of  attending  from  inevitable  causey  such  as  death,  or 
at  tSe^triai*"    absence  from  the  country,  or  even  perhaps  in  some  instances  of 

sickness,  his  handwriting  may  be  proved,  but  it  is  not  neoessarjr 
for  the  Court  upon  motion  to  try  what  degree  of  necessity  will 
dispense  with  his  presence,  which  question,  when  it  arises  at  nsst 
jTn'ftf,  will  come  more  regularly  before  the  Court 

Heath,  J.  The  practice  now  attempted  would  be  vei^ 
datigerou-s  for  the  presence  of  an  attesting  witness  is  in  mai)y 
cases  of  the  utmost  importance^  and  ought  not  to  be  dippensfyl 
wii^lijqpen  such  grounds.    If  tlus  were  j^mined  t#  be  itm^  it 

7  iM^t 
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m^iit  kad  witnesses  to  feign  sickness  in  order  to  keep  oat  of  the 
way. 

*  Lent,  Seijt.  admitted  that  in  the  case  of  a  bond  it  had  been 
held,  that  the  acknowledgment  of  the  obligor  would  not  dispense 
with  the  proof  of  its  execution  by  the  production  of  the  attesting 
witness,  but  he  submitted  to  the  Court,  whether,  coupling  this 
admission  with  the  other  circumstances  of  the  case,  he  might  not 
be  permitted  to  change  the  form  of  his  rule  into  a  motion  for  dis- 
pensing with  the  attendance  of  the  attesting  witness. 

Mansfield,  C.  J.  We  cannot  permit  that,  for  tlie  defen- 
dant's admission  is  a  fact  which  wc  cannot  try  upon  affidavits^ 
because  if  it  were  admissible  evidence,  it  would  decide  the  cause, 
tnd  ought  therefore  to  be  submitted  to  the  consideration  of  a 
jury. 

Per  Curiam^  Role  discharged. 


iSlL 

JONJQI 

Brewbiu 
[*48  ] 


Evans  v.  Mukklet  ,and  Another* 

npRESPASS  for  seizing  and  detaining  the  plaintiff's  horses 
^   until  he  paid  a  sum  of  money  to  redeem  them.     The  defen- 
dants justified  (in  separate  pleas),  under  mesne  process  out  of  the 
court  of  the  city  of  Hereford^  (and  shewed  that  the  Court  liad 
jurisdiction  of  all  manner  of  pleas,  actions,  suits,  and  demands 
whatsoever,  trespasses  with  force  and  arms  or  otherwise,  in  con- 
tempt pf  the  king,  and  pf  whatsoever  trespasses,  faults,  and 
offences  within  the  said  city  and  the  suburbs,  and  liberties,  limits, 
4ind  precincts  of  the  same,  done,  moving,  arising,  had,  or  com- 
initted,)  the  defendant  Oweuj  as  an  officer  of  the  Court,  on  a 
|daint  levied  by  the  defendant  Munkley  against  the  plaintiff  of  a 
)dea  of  trespass  on  the  case  for  a  cau.se  of  action  personal,  to  the 
damage  of  the  defendant  of  42/.  85.  (without  stating  that  the 
cuiae  of  action  arose  within  the  jurisdiction  of  the  court).    To 
the  {dea  of  the  defendant  Owen,  the  plaintiff  replied,  detfffurid 
mdprcpriif  Sec.,  and  to  that  of  the  defendant  Munkley^  he  de- 
jnorred  specially,  assigning  for  cause  {inter  alia)  that  it  did  not 
jqipear  .by  the  plea,  that  the  plaint  of  a  plea  of  trespass  00  the 
jcaie  ithenein  mentionedf  was  levied  against  the  plaintiff  for  a 
ttnae  of  action  arismg  or  happening  within  the  city  oi  Hereford^ 
0  the  anborbs,  limits,  or  precincts  j(b€9r^f. 

'Ofiy  Seijt9  in  support  of  the  demurrer^  sfikA  npoii 

D  2  the 


June  26. 

Tn  trevpass,  if 
the  defendant 
justify  as  plain* 
tiff  in  a  suit  in 
an  inferior 
court,  under 
oi<*»ne  procew 
of  that  court, 
he  must  allege 
in  his  plea  that 
the  cause  of 
action  arose 
within  the  ja« 
risdiction, 
otherwise  the 
plaint  ff  may 
demur. 


[  *9  ] 
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£VAN8 
MVMKLET. 


[SO] 


181 1«^  the  rule  laid  down  in  Peacock  v.  Belly  1  Sound.  74*.,  respe^ing 
jurisdiction,  and  recognised  in  Stanian  v.  DavieSy  1  Ld.  Raym. 
796.,  and  Winford  v.  Powell^  ilnd,  IS  10.,  W2.  that  nothing  shall 
be  intended  to  be  oat  of  the  jurisdiction  of  a  superior  court,  but 
that  which  specially  appears  to  be  so;  and,  on  the  contrary,  no- 
thing shall  be  intended  to  be  within  the  jurisdiction  of  an  infe- 
rior court,  but  that  which  is  so  expressly  alleged. 

Mansfielit,  C.J.  cited  Trevor  v.  Wall^  1  r.jR.  151.,  and  said 
that  he  supposed  the  general  rule  would  not  be  disputed,  but 
that  it  would  be  attempted  to  distinguish  this  from  the  cases  cited. 

Bunnington  was  stopped  by  the  Court. 

Bestf  Serjt.,  contra^  The  question  in  all  the  ca^es  cited  arose 
upon  error  brought  on  the  judgment  in  the  inferior  court,  and  it 
was  decided  that  in  inferior  courts  it  is  necessary  that  the  gist  of 
the  action  should  appear  to  be  within  their  jurisdiction.  But 
this  is  an  action  of  a  different  sort,  which  is  brought  for  a  cause 
collateral  to  the  original  suit  in  the  inferior  court,  and  to  which 
therefore  the  rules  applicable  to  proceedings  in  that  court  do  not 
apply.  •  This.was  so  decided  in  Tniscott  v.  Carpenter^  1  Ld,  Ray. 
229.,  where,  in  an  action  of  false  imprisonment,  the  defendant,  after 
justifying  (as  here)  under  process  of  an  inferior  court,  alleged 
that  the  cause  of  action  arose  within  the  jurisdiction,  and  it  was 
held  that  such  allegation  was  immaterial,  and  could  not  be  tra* 
versed,  and  the  resolution  of  the  case  of  the  'Marshalsea^  10  Co* 
76.,  where  the  contrary  had  been  adjudged,  was  held  to  be  a 
hard  resolution,  and  warranted  by  none  of  the  books  there  cited ; 
and  the  distinction  was  taken,  that  if  the  cause  of  action  arose 
•  out  of  the  jurisdiction  of  the  inferior  court,  the  defendant  in  the 
inferior  court  ought  to  plead  it,  and  if  he  does  not,  the  affair  of 
the  jurisdiction  is  over,  and  he  shall  not  take  advantage  of  it  in 
any  collateral  action  against  the  plaintiff.  The  same  doctrine 
was  also  held  in  Gwinne  v.  Poole j  2  lAWw.  935.,  1560. ;  and  these 
cases  are  directly  in  point. 

Lawrence,  J.  The  case  of  Moravia  v.  Sloper,  Willes  SO., 
has  set  this  question  at  rest,  and  that  is  a  later  case  than  any  of 
those  which  have  been  cited;  and  JViUeSf  C.  J.,  in  delivering  the 
judgment  of  the  Court,  went  into  all  those  cases  very  fully,  and 
after  considering  them  it  was  decided,  that  where  a  party  who 
was  the  plaintiff  below  justified  under  process  of  an  inferior  court, 
it  was  necessary  to  set  forth  in  his  plea  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  court,  otherwise  the  plaintiff 
•xniglit  denmrthereta 

Chambre, 
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Chambre,  J.     In  Trusoott  v«  Carpenierf  the  plea  did  allege  \^^r 

that  the  cause  of  action  arose  within  the  jurisdiction.  

The  rest  of  the  Court  concurred. 

Per  Curiam^                                      Judgment  for  the  plaintiff.  Mumkley* 


Hewit  v.  Palmer.  jaw.  26. 

[51] 

/^N  a  rule  for  setting  aside  the  interlocutory  judgment  in  this  a  demand  of*  a 
-  cause,  for  irregularity,  it  appeared  that  the  declaration  was  foretherol?* 
Slivered  on  the  15th  February^  indorsed  to  plead  thereto  within  to  plead  is 
the  four  first  days  oi  Easter  term.     On  the  18th  and  24th  May  entitle TpWii- 
two  several  demands  of  a  plea  were  made,  after  which  a  rule  to  t^fftoagnjudg- 

,  ,  ,  .  ,  ment  after  the 

plead  was  given,  and  on  the  6th  Jun^  judgment  was  signed  as  for  rule  expired, 
want  of  a  plea  without  any  other  demand  of  one.  a*pi«u^°^ 

Lens^  Seijt.,  against  the  rule^  insisted  that  it  was  not  necessary 
that  the  demand  of  a  plea  should  be  made  after  the  rule  given  to 
plead,  and  therefore  the  judgment  was .  regularly  signed.  He 
said  that  the  case  in  Barnes  276.,  Eames  v.  Jem^  on  the  autho- 
rity of  which  the  rule  was  granted,  had  been  overruled  in  6  T.  R. 
689.,  7%e  Churchwardens  of  Edmonton  -v.  Osborne^  where  it  was 
hdd  that  the  demand  of  a  plea  may  be  made  at  the  time  of  de- 
livering the  declaration;  and  in  Marxell  v.  Skerrett^  5  East^  5^7.$ 
vhere  the  precihe  point  now  before  the  Court  arose,  it  was  de- 
cided, that  a  demand  of  a  pica  being  once  made,  a  rule  to  plead 
may  be  given  afterwards  witliout  any  fresh  demand  of  a  plea. 

Lawrence,  J.  It  strikes  me  that  the  rule  laid  down  in  Barnes 
is  the  most  reasonable.     After  the  plaintiff  has  declared,  the  de- 
iendant  is  not  bound  to  plead  until  he  is  ordered  so  to  do  by  the 
Court,  in  the  form  of  a  rule  to  plead ;  and  what  i^  the  use  of  the 
plaintiff  making  a  demand  of  a  plea,  until  such  time  as  the  de- 
fendant is  bound  to  plead  ?  After  the  defendant  becomes  bound  ^ 
by  the  rule  to  plead,  the  plaintiff  is  to  makc^  demand  of  a  plea, 
and  is  restrained  from  signing  judgment  before  the  expiration  of      ['  52  ] 
tventy-four  hours  aA^erthat  demand,  which  practice  was  intro- 
duced for  the  benefit  of  the  defendant,  in  order  that  judgment 
JDsy  not  be  signed  against  him  by  surprise.     The  rule  to  plead 
is  not  served  on  the  defendant,  but  only  entered  in  the  book  of 
tb^  officer ;.  and  therefore,  until  a  demand  is  Qiade,  he  cannot  be 
apppa^  to^  have  .notice  of  the  rule,  for  he  is  not  bound  to  be 
perpetually  seacching  the  officer's  boi;^.    The  learned  Judgq 
♦..-,''                                                                        (after 
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1811.  (after  referring  to  the  officer)  then  said,  that  the  practice  of  this 
Court  was  uniform,  that  the  demand  of  a  plea  must  be  made 
after  the  rule  given  to  plead. 


Hkwit 

'0* 

Paibier.         The  Court  made  the 

Rule  absolute. 
Shepherdf  Seijt.  supported  the  rule. 


June  29.  JeSSON   V.   SoLLT. 

iracoimgiiee    rilHIS  was  an  action  brouffht  by  the  master  of  a  vessel  upon  a 

socqpt  goodf  I  _  .    n       ,  »T  •  .  « 

uDder  a  bill  of     "^    general  count  m  assumpsit  for  demurrage.     Upon  the  trial, 
l^m^whfch  •^for®  Mans/hldj  C.  J.,  at  the  sittings  after  Hilary  term  1811, 
h  a  memoran*    it  appeared  that  the  plaintiff,  who  was  master  of  a  vessel,  had 
ihtpistobe       taken  on  board  a  cargo,  and  signed  bills  of  lading,  deliverable 
aT**^  d  8?     ^  ^^^  order  of  the  shipper  upon  payment  of  freight,  and  at  the 
fer day,  demur-  bottom  was  a  memorandum  that  the  ship  was  to  be  delivered  in 
afterThiit  Ume   sixteen  lay  days,  8/.  per  day  demurrage  to  be  paid  for  every  lay- 
cbe  master,  up-  Jng  Jay  after  the  expiration  of  that  time.     The  master  retained 
the  goods,  may  one  part  of  the  bill  of  lading,  which  was  produced  as  his  evidence 
■**^^*''  fnj^"*"  at  the  trial,  and  it  was  objected,  that  as  it  was  not  signed  by  the 
the  coDsignec.    consignor  or  consignee,  it  was  not  admissible  in  evidence :  it  was 
[  ^^  ]      however  received  as  a  counterpart,  upon  ^he  ground  that  the  de- 
fendant might,  by  producing  the  part  which  he  possessed,  prove 
it  dissimilar,  if  it  were  so,  to  the  part  now  produced.   When  the 
vessel  arrived,  no  bill  of  lading  had  arrived  in  this  country;  the 
defendant,  who  expected  the  cargo  to  be  consigned  to  him,  de- 
manded the  goods,  which  the  plaintiff,  having  been  apprised  by 
another  person  that  he  also  claimed  the  consignment,  refused  to 
deliver,  unless  either  upon  sight  of  the  bill  of  lading,  when  it 
should  arrive,  indorsed  to  the  defendant,  or  on  receiving  an  in« 
demnity :  he  also  gave  the  defendant  notice,  that  if  the  vessel 
was  not  delivered  within  the  sixteen  lay  days,  he  should  insist  oa 
the  demurrage.     The  bills  of  lading  being  delayed,  the  vessel 
was  not  completely  delivered  till  eight  days  after  the  expiration 
of  the  sixteen.    The  defendant  paid  the  freight,  but  refused  to 
pay  the  demurrage.   He  now  objected,  that  he  having  demanded 
the  goods,  and  offered  to  accept   them,  the  vessel's  delay  was 
caused  by  the  plaintiff's  own  fault,  and  therefore  he  was  not  en« 
titled  to  recover;  and  Mansfield,  C.  J.  being  struck  with  the  ob- 
jection, nonsurtecf  the  plaintiff,  with  liberty  to  move  to  enter  a 
▼efdiet  fer  the  pfaddtiff  fcft  eight  days*  demurrage. 

Shepherdf 


n  THE  FtfOT^iMT  YMAfL  Of  OSOJI^OE  IIL  ttk 

SkepHerdf  S^ijt  hud  in  Euier  term  obtained  a  rule  nm  to       181U 

aside  die  nooMiift  atid  enter  a  verdict  for  64el.  for  the  plain-       ' 

Hff*  ^ 

LenSi  Rerjt.  in  Ms  teroi  shewed  cause.  He  contended  that  8eu»r* 
altbougfa  the  captain  was  not  compellable  to  deliver  the  goods 
before  he. saw  the  bill  of  lading,  yet,  as  his  refusal  to  deliver 
them  when  the  plaintifis  were  willing  to  accept  them,  was  only 
for  his  own  security  and  accommodation,  the  delay  was  the  re- 
sult of  his  own  choice,  and  he  could  not  charge  the  defendant 
With  the  consequences.  At  all  events  he  must  resort  to  the 
consignor  for  demurrage^  and  could  not  recover  it  against  the  [  54  ] 
consignees. 

Shepherd  and  Best,  Seijts.  in  support  of  the  rule,  urged  that 
the  defendant,  having  ultimately  received  the  bill  of  lading, 
containing  the  cMdition  for  payment  of  demurrage,  and  havii^ 
claimed  and  received  the  goods  under  it,  subsequently  to  the 
plaintiff's  refusal  to  deliver,  could  not  now  contest  that  contract. 
Hie  plaintiff  had  notice  of  conflicting  claims,  and  had  no  no* 
lice^  until  the  arrival  of  the  bill  of  lading,  with  whom  the 
shipper^s  order  was  to  be  found.  He  even  deserted  his  duty,  in 
o&ring  to  deliver  the  goods  upon  an  indemnity. .  It  was  part  of 
the  eoptract,  to  pay  him  demurrage  for  the  ship,  until  he  could 
safeiy  and  legally,  and  with  a  sufficient  discharge  to  himself, 
ddlver  the  cargo.  In  the  mode  in  which  the  state ,  of  Eitrope 
rehires  commerce  now  to  be  conducted,  the  master  of  a  neutral 
OMty  perhaps  never  see  his  consignors  again ;  it  is  therefore  a 
necessary  practice  which  prevails,  that  he  should  stipulate  for 
pftjrment  by  the  consignees  of  demurrage  as  well  as  freight,  and 
thid  the  cons^f^r  should  transmit  the  bills  of  lading  by  another 
vend. 

Mansfielo,  C.  J.  This  is  quite  a  new  case,  arising  from  the 
new  stole  of  trader  and  there  is  ^eat  weight  in  the  observation 
naderfer  the  plaintiff,  that  many  of  these  ships  coming  from  a 
t^rtUgo  country,  to  which  they  may  never  go  again,  put  into 
Hmr  bill  of  Idling  a  condition,  which  enables  them  to  look  to 
the  eoBSJgnee  for  demurrage^  as  well  as  for  freight.  My  bro- 
thers are  very  clearly  of  opinion,  that  if  the  consignee  will  take 
^  goodlf  he  adopts  the  contract. 

H^TH,  J.    It  is  clear  the  plaintiff  is  entitled  to  demurrage^ 
fi(h^  from  the  consignor  or  consignee.    Demurrage  is  only  an      [  55  ] , 
mtmA^  fireig^  and'  the  consignee  by  adopting  this  bUl  of 
Wi^d  mekes  hkaself  liable  to  demurrage  as  well  as  to  frei|^ 

Chambre, 
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1811«'  Chaikibre,  J.     It  would  be  monstrous  if  the  consignee,  ao 

cepting  the  contr^tct  with  knowledge  of  the  terms,  should  not  be^ 
^^    *      bound  by  it,  and  could  send  the  captain  back  to  the  consignor 
Solly.       for  demurrage.     Therefore,  the  Rule  must  be  made 

Absolute. 


July  1.  Cotton  v.  Witt. 

The  costs  of   fTHHIS  was  an  action  on  a  policy  of  assurance  which  had  stood 
necessary  wit-  for  trial  a  great  length  of  time,  having  been  postponed 

eminent  to*  ^P^^  repeated  applications  made  by  the  defendant  on  account  of 
this  country  the  absence  from  this  country  of  one  Joachim  Hindsj  a  neces- 
lowed  in  future,  sary  Witness  in  his  behalf.  The  defendant  at  length  brought 
fiut  not  the  him  over,  and  upon  his  arrival,  the  cause  was  tried,  and  the  wit- 
tum.  ness  was  examined,  and  a  verdict  was  thereupon  found  for  the 

defendant;  and  upon  the  taxation  of  costs,  the  defendant  claimed 
64/.  for  the  expenses  of  bringing  the  witness  from  Denmark  to 
this  country ;  but  the  prothonotary  refused  to  allow  the  costs  of 
the  voyage  from  Denmark,  under  the  authority  of  Kensington  v. 
Inglisy  and  Hagedom  v.  Jllnutt,  ante  3,  S79. 

A  rule  nisi  having  been  obtained  by  Best,  Serjt  on  a  former 
day  for  reviewing  the  taxation,  and  that  the  prothonotary  might 
be  directed  to  allow  the  costs  of  the  witness's  whole  voyage 
hither  and  his  return,  upon  the  ground  that  such  was  the  prac- 
tice in  the  Court  of  King's  Bench,  and  that  it  was  the  most 
reasonable  rule, 
[  56  ]  Shepherd,  Seijt.  shewed  cause,  and  contended  that  the  prac- 

tice of  this  court  had  been  to  allow  the  costs  only  from  the  time 
the  witness  came  within  reach  of  the  subpoena,  relying  as  before 
on  Kensington  v.  Inglis. 

Best,  Serjt.  in  support  of  the  rule,  contended,  that  that  deci- 
sion was  founded  on  a  mistake  of  the  Court,  in  supposing  that  it 
was  the  practice  of  B.  22.  to  disallow  such  costs,  whereas  it  turns 
out  upon  inquiry  to  be  their  constant  practice  to  allow  them,  and 
it  is  right  that  the  practice  in  both  courts  should  correspond  in 
cases  which  are  similar. 

Mansfield,  C.  J.  I  think  this  case  as  proper  to  begin  the 
practice  as  any.  The  defendant  had  paid  into  court  as  much  as 
the  other  underwriters  upon  the  policy,  and  their  payments  had 
been  accepted  by  the  plaintiff;  but  in  this  case-  he  would  neither 
accept  the  payment  which  had  been  offered  him,  nor  take  the 

money 
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money  out  of  court}  nor  consent  to  the  examination  of  the  wit-       1811. 
nes8  on  interrogatories.  

Chambre,  J.     This  is  not  a  variation  from  a  former  mode  of      ^^^"''^^ 
practice  (a);  and  the  establishment  of  the  rule  is  essential  to       Wrrr. 
justice,  which  apolies  equally  to  the  allowance  of  costs  in  a 
court  of  law,  as  it  does  to  any  other  matter  where  right  or  title 
u  in  question. 

The  Ck>urt  made  so  much  of  thie  rule  absolute  as  applied  to 
the  prothonotary's  allowing  the  costs  of  the  witness's  voyage 
from  Denmark^  but  not  of  his  return. 

{a)  See  the  old  practice  mentioned  in  Hagedom  v.  Allnutt^  onu  S,  880. 


ReADSHAW  v.    BaLDERS.  j«/yl. 

nnHE  plaintiff  declared  in  covenant  for  the  arrears  of  a  certain       [  57  ] 
^  annuity  of  150/.  granted  to  him  by  one  Augustus  Beevar  A  covenant  io 
and  the  defendant,  for  their  joint  lives,  and  the  life  of  the  sur-  deedi'made 
wor,  by  indenture  bearing  date  26  Sept.  1805.     Habendum^  SS'ieo^s 
during  their  joint  lives  and  the  life  of  the  survivor  to  be  paid  €5.  *.  ii5.,  * 
snd  payable  by  equal  quarterly  payments  (setting  out  the  days  of  ba^areSoipec- 
psyment)  without  any  deduction  or  abatement  whatsoever  out  of  ^^«  operation,] 
the  tame  or  any  part  thereof  for  or  in  respect  of  the  then  present  grantor  of  the 
^  <ity  then  Jiiture  tax  upon  property f  or  the  profits  thereof,  or  ^^^^^^^ 
^7  other  taxes,  charges,  rates,  assessments,  or  other  imposi-  the  same  on 
tions  whatsoever,  then  already  taxed,  charged,  rated,  assessed,  times^'&c 
^  imposed,  or  thereafter  to  be  taxed,  charged,  rated,  assessed,  yithout  any 

«w-  ,  ,  .  .  t  .  deduction 

or  imposed  upon  the  rectones,  vicarage,  and  premises,  or  upon  whatever  oat  of 
the  manor,  messuages,  farms,  lands,  tenements,  advowsons,  and  Iny^alt'thero- 
hereditaments  thereby  charged  with  the  payment  of  the  annuity,  of,  for  or  in  re- 
or  on  the  said  annuity,  or  on  the  said  A.  B.  and  the  defendant  then  preKnt  or 
^n  respect  thereof,  by  authority  of  parliament,  or  otherwise  ^y  ^">  ^^^^'P 
lH>W8oever.    The  declaration  then  set  out  a  covenant  by  the  void  in  respect 
grantors  to  pay  the  annuity  on  the  days  and  times^  &c  without  ^'^if'JjS^ 
^  deduction  or  abatement  whatsoever  out  of  the  same^  or  any  "^  ^  deduct 
m  thereof,  for  or  in  respect  of  the  then  present  or  any  than  "^.f^t^;^ 
fiture  tax  upon  property^  or  the  profits  thereof,  or  any  other  ^^■P^^  ?^>f^ 
^^3^  charges,  rates,  assessments,  or  other  impositions  whatso-  annuity,  snb- 
«ver;  and  averred,  that  on  the  26th  Sept.  last  112/.  10s.  of  the  ^^J^!'''^^ 
*aid  annuity  for  three  quarters  of  a  year,  became  due.    The  de- 
fendant pleaded  a  former  judgment  recovered  upon  the  same 

cause 


t^ 
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1 8 1 K  eatue  ctf  mtkm^  and  die  pBaintiff  m  kii  repIicBtkm  tarafvraed  the 
identity  of  the  cause,  upon  which  issue  was  joined ;  and  M  the 
trial  thereof  at  the  sittings  in  hist  EasUr  term,  a  verdict  was 
fonnd  for  the  phintiiF  for  the  amount  of  the  three  quarters 

[  58  ]  arrears  after  deducting  the  property  tax.  On  a  subsequent  day 
iai  that  term,  Ombw,  Serjt.  obtained  a  nile  nisi  for  arresting  the 
judgment,  on  the  ground  that  the  covenant  for  the  payment  of 
tte  annuity  to  the  plaintiff  without  any  deduction  in  respect  of 
die  property  tax,  rendered  the  whole  void  by  stat«  4^  O*  3.  r. 
65.  s.  115.  which  after  providing,  under  penalties,  for  theal* 
lowance  of  the  deduction  authorized  to  be  made  by  that  act, 
further  enacts,  that  all  contracts,  covenants,  and  agreements, 
made  or  entered  into,  or  to  be  made  or  entered  into,  for  pay- 
ment of  any  interest,  rent,  or  other  annual  payment  aforesaid, 
in  full,  without  allowing  such  deduction  as  aforesaid,  shall  oe 
utterly  void. 

Best^  Serjt.  now  shewed  cause;  and  observed  that  upon. the 
fiice  of  this  declaration  the  indenture  appeared  to  bear  date  ia 
Sipt.  1805,  and  that  the  statute  relied  upon  in  support  of  the 
objection  did  not  pass  until  1806;  he  contended  therefore  that 
il  would  be  a  strained  construction  of  that  act,  to  hold  that  it 
bad  relation  back  to  an  antecedent  period  so  as  to  make  void 
that  contract  which  was  originally  well  framed  and  obligatory 
between  the  parties;  and  that  the  true  construction,  by  which 
the  object  of  the  act  would  be  fully  attained,  was  this,  that  the 
covenant  in  question  did  not  vacate  the  whole  contract,  but  only 
8b  much  of  it  waft  void,  as  was  contrary  to  the  particular  enact« 
Hient.  If  a  different  construction  were  to  prevail,  great  inju»» 
tice  would  follow;  for  then  a  landlord  who  before  the  passing 
of  the  act  had  demised  premises  to  a  taiant  for  a  long  term  of 
years  at  a  rent  dear  of  all  deductions  on  account  of  property 
tax,  upon  the  faith  of  which  demise  the  tenant  had  expended 
large  sums  of  money  upon  improvements,  might  avail  himself 
of  au  expostjacto  law  to  dispossess' the  tenant  of  his  improved 
term.  The  whole  deed  therefore  is  not  rendered  void,  but  only 
the  eovenant^  pro  tanto  $  and  accordingly,  in  Gaskell  v^  King^ 

f  S0  ]  ^^  Easif  165.,  which  was  a  stronger  case  in  favour  of  the  ob- 
jection, because  there  the  indenture  was  made  subsequent  to  tbe 
act,  it  was  held,  that  a  covenant  by  the  lessee  for  payment  of  the 
property  tax,  though  void  by  the  statute^. did  not  avoid  a  CQve* 

^  — 

Bant  for  payment  of  the  xent^  which  was  entirely  distinct.    So 
(lie  covenant  for  payment  of  the  annuity  is  distinct  and 

substantive. 
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fsubtfAntirey  and  althmigh  it  is  included  in  the  same  dame,  is  not 
so  interwoven  with  the  subsequent  stipulation  respecting  the 
property  tas^  as  to  make  the  one  incapable  of  taking  efiect  with- 
out the  other.  It  is  not  made  a  condition  upon  which  the  pBj* 
inent  of  the  annuity  is  to  depend,  that  such  payment  should  be 
dear  of  any  deduction  in  respect  of  property  tax,  and  if  a  subse* 
quent  statute  has  interposed  to  make  void  one  part  of  the 
dause,  it  is  dear  that  it  may  be  rejected,  and  the  remainder  per* 
mitted  to  take  effect. 

Onsknoy  Serjt  contra^  relied  upon  the  express  words  of  the 

statute^  which  he  said  were  retrospective  as  well  as  prospecti?i^ 

and  denied  that  the  construction  attempted  on  behalf  of  the 

plftintiflT  would  attain  the  object  of  the  act,  which  directed  the 

landlord  or  annuitant  to  be  charged  with  the  payment  of  fbe 

tax,  in  order  to  prevent  any  diminution  on  account  of  such  tax 

in  the  rent  or  annuity  to  be  agreed  upon  between  the  parties, 

which  would  be  the  necessary  consequence  of  making  it  a  charge 

upon  the  tenant  or  grantor  of  the  annuity,  and  by  that  jneaoe 

the  revenue  would  suffer  diminution.     The  policy  of  the  law 

therefore,   as  well  as  the  express  words  of  it,    rendered  the 

whole  agreement,  and  not  such  parts  only  of  the  agreement  m 

were  contrary  to  it,  utterly  void.    But  supposing,  as  it  has  been 

admitted,  that  the  statute  affects  only  that  part  of  the  covenant 

which  respects  the  payment  of  the  property  tax,  it  is  impossi* 

ble  in.  this  case  to  give  effsct  to  the  remainder  for  payment  (tf 

the  annuity,  because  both  parts  are  so  blended  together  as  io 

form,  one  entire  covenant  which  cannot  be  separated  without 

doing  violence  to  the  whole :  and  therefore  the  case  of  GcukeU 

v;  ISngf  which  was  expressly  decided  upon  this  distinction^ 

ids.  that  a  covenant  void  by  this  statute  will  not  avoid  other  in* 

dependent  covenants  whioh  are  good^  does  not  apply ;  or  if  il 

does^  it  serves  only  to  shew  that  if  that  case  had   been  like 

tbisi  the  decision  would  have  been  the  other  way.    The  same 

distinction  was  taken  and  acted  upon  in  a  later  case  of  Wigg  r. 

SkuttlewortAy  id  East^  87.     In  Crossley  ▼.  ArkwrighU  2  T.  R, 

^S^  and  Denn  v.  Dollman^  5  T.  fi.  641^  it  was  held,  that  the 

want  of  a  memorial  of  an  annuity  deed  registered  according  to 

^  the  directions  of  17  G.  &  0.  26.  avoided  the  whole  deedy  though 

•  diere  were  parts  of  it  not  connected  with  the  annuity,  for  the 

words  of  the  statute  made  such  deeds  null  and  void  to  all  in* 

tenta  and  purposes.    Bat  the  words  of  this  stutule  are  equaUj 

strongs 


1811. 
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strong,  and  therefore  demand  a  similar  construction,  especially ' 
in  a  case  which  afiects  the  revenue. 

Best  relied  on  the  cases,  .that  Wigg  v.  Shuttleworth  arose  on 
an  indenture  made  20th  Aug.  1808,  two  years  after  passing  this 
act:  that  the  stat.  17  G.  3.  c.  26.  in  terms  avoids  the  deed, 
bond,  instrument,  and  assurances  which  contains  any  grant 
not  conformable  to  the  act,  whereas  this  act  only  avoids  the 
contract,  covenant,  or  agreement  made  for  payment  in  full 
without  deduction  of  property  tax. 

Mansfield,  C.  J.  This  is  certainly  a  most  extraordinary 
oligection  that  is  made  to  the  validity  of  a  covenant  for  the*pay- 
>ment  of  an  annuity,  which  covenant  is  contained  in  an  instru- 
ment executed  before  the  passing  of  the  statute  on  whiqh  the 
objection  is  founded.  It  is  said  nevertheless  that  the  statute  was 
passed  with  a  retrospective  object,  so  as  to  annul  covenants 
before  then  made,  not  only  for  the  payment  of  the  property  tax, 
but  also  for  the  payment  of  rent  or  of  an  annuity,  if  coupled 
together  in  the  same  deed.  But  viewing  the  statute  in  its  re-> 
trospective  light,  I  think  the  legislature  must  be  intended  to 
have  thereby  meant  only  to  secure  to  the  lessee  or  grantor  of 
the  annuity,  who  was  to  be  charged  in  the 'first  instance  with 
the  payment  of  the  property  tax,  an  allowance  in  respect  or 
such  payment  from  the  persons  who  were  to  be  ultimately 
charged  therewith.  For  this  purpose,  in  order  to  do  away  any 
pretence  on  the  part  of  those  persons  for  refusing  such  allow- 
ance, the  statute  embraces  all  contracts,  as  well  those  made 
before,  as  those  made  subsequent  to  the  time  of  its  passing,  for 
the  payment  of  any  interest,  rent,  or  other  annual  payment, 
without  allowing  such  deduction,  which  it  declares  to  be  void, 
u  e.  void  so  far  as  they  relate  to  the  property  tax,  or  give  any 
right  to  the  lessor  or  annuitant  to  withhold  his  consent  to  the 
allowance  prescribed  by  the  act;  but  it  would  be  monstrous  to 
suppose  that  the  legislature  meant,  without  any  apparent  neces- 
sity for  so  doing,  to  avoid  the  whole  deed.  This  construction 
is  confirmed  by  referring  to  sect.  195.  which  provides  that  no 
contract,  covenant,  or  agreement  between  landlord  and  tenant, 
or  any  other  persons  touching  the  payment  of  taxes,  shall  extend 
to  the  duties  charged  by  that  act,  nor  be  binding  contrary  to  its 
meaning,  but  that  all  such  duties  shall  be  charged  upon  and  paid 
by  the  respective  occupiers,  subject  to  the  deductions  and  repay* 
ments  thereby  allowed;  and  all  such  deductions  and  repayments 

shall 
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shall  be  allowed  accordingly^  notwithstanding  such  contracts^ 
covenants,  or  agreements.  It  is  evident  therefore  from  this  latter 
section,  which  may  be  considered  as  expounding  what  the  legie^ 
lature  meant  in  the  former  section,  when  it  declares  such  con- 
tracts, Sic.  void,  that  the  construction  I  have  already  put  upon  it 
is  the  right  one,  and  that  void  means,  (to  borrow  the  language  of 
this  latter  section)  void  so  that  all  such  deductions  and  repay- 
ments shall  be  allowed  accordingly,  notwithstanding  such  con- 
tracts, but  that  the  contract  shall  remain  in  force  as  to  all  other 
purposes.  I  may  further  observe,  that  the  act  uses  the  same 
expressions  in  speaking  of  the  avoidance  of  contracts  to  be  made 
after  the  passing  of  that  act,  as  of  those  which  had  been  made 
before  it,  and  those  expressions  consequently  are  susceptible  of  the 
same  construction  which  we  have  now  adopted  {a). 

Heath,  J.  I  agree  with  my  Lord  in  the  construction  he 
has  given  to  this  act,  which  seems  to  me  not  inconsistent  with 
the  language  used  and  most  consonant  to  justice,  and  therefore 
it  is  our  duty  to  give  effect  to  it.  Even  in  cases  where  the 
words  and  the  spirit  of  an  act  of  parliament  have  been  at  vari« 
ance^  the  courts  have  put  such  a  construction  on  the  former,  as 
to  make  them  bend  to  the  attainment  of  the  latter,  but  there  is 
no  such  necessity  in  the  present  case. 

Chambre,  J.    At  the  time  when  the  contract  was  made,  the 
covenant  to  which    objection  has  been  taken  for  payment  of 
the  annuity  without  deduction  of  the  property  tax  was  per- 
fectly legale    and  not  in  contravention  of  any  declared  public 
policy  of  the  state;  but  the  statute  afterwards  intervened  and 
made  such  unqualified  payment  illegal.     So  far  therefore  as  re* 
spects  the  deduction  the  statute  has  a  retrospective  operation  to 
make  it  void,  but  it  would  be  doing  great  injustice  to  extend  it 
£uther  than  either  the  words  or  the  intention  of  the  act  can  be 
supposed  to  require.     The  revenue  is  protected  by  the  penalties 
'  imposed  in  sect.  115.  on  persons  refusing  to  allow  the  deduc- 
tions, and  there  is  great  weight  given  to  the  construction  now 
adopted,  by  the  observations  which  have  been  made  by  my 
Lord  on  sect.  195.    I  therefore  concur  in  that  construction  (6). 

Per  Curiam^  Rule  discharged. 


1811. 


Rbadshaw 
Baldsrs. 


[6«] 


U)  See  the  case  of  Fuller  v.  Abbott f  post,  in  this  term. 

(h)  Lawrence^  J.  was  absent  this  day  in  consequence  of  indisposition. 


Davis 
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. ,  ,  Davis  v.  Eooar. 

« 

.^•^S***!*     npHE  declaration  contained  several  counti  framed  upon  thcr 

plaintifi;  who        I,-,,  ,  ,,..*«- 

was  not  an         "^    defendants  promise  to  pay  Sl/«   10«.  to  the  plamuff,  in 
•my  agent.       Consideration  of  prociu*ing  the  defendant  to  be  gazetted  a  cornet 
negotiated  the    and  sub-lieutenant  in  one  of  his  majesty's  regiments  of  Ufe^  . 
chaieof  aoom-  guards.    There  were  also  counts  for  work  and  labour,  and  for 
ti!^^*C^ and  ^^^^J  ^^^  ^^  received.     At  the  trial  before  Mansfield^  C.  J. 
thedefeniiant     at  the  Middlesex  sittings  in  Easier  term,  the  plaintiff  proceeded 
that^a7iol^by  "P^°  ^^^  latter  count,  only,  in  respect  of  which  the  following 
his niajesty'i      £cicts  were  proved:  The  plaintiff,  who  was  not  an  authorised 
and  the  defend-  army  Agent,  was  employed  by  one  G.  C,  and  the  defendant,  Uy 
winrhascr^of     ^^gP^^  between  them  the  sale  and  purchase  of  a  cornet's 
the  oommis-      commissioQ  in  one  of  the  regiments  of  life-guards,  which  G.  CL 
baiiiig  paid  a     ^'^^  ^^^^*    ^^  defendant  agreed  to  give  a  sum  exceeding  the 
ram  exceeding   price  allowed  by  his  majesty's  regulations,  and  accordingly  paid 
price  to  G.  c,    to  G.  C*  the  wbole  sum  agreed  upon  except  38/.,  which  he  re- 
th?re™i!SL    toin«^  with  the  consent,  and  under  the  directions  of  G.  C.  to 
of  the  price      pay  over  on  his  account  to  the  plaintiff  ibr  his  agency  in  the 
wUh  dirc^ons   business.     The  sum  paid  to  G.  C,   after  deducting  the  38/!r 
from  G.  a  to    exceeded  the  regulation  price  by  22L    It  appeared  by  several 
the  plaintiff  for  of  the  defendant's  letters,  written  in  consequence  of  the  plains 
whichlhe^'ro.    ^*^*  application  for  the  money,  that  he  acknowledged  it  to  be 
mited  the         ^^^  and  promised  to  pay  it  with  interest     Vaughanj  Serjtf 
He*d  that^the     for  the  defendant,  obgeoted  on  the  stat.  48  G.  3.  c.  15.  s.  lOO.(a), 
?l!'^*^"**'    which  he  *  contended  made  the  whole  transaaion  illegal,  to  the 

not  recover  ^     ^  ,   . 

againtt  the  de-  plaintiff's  right  to  reoover,  on  the  ground,  first,  of  the  plain* 

fendant  the 

had'and*re^^       (fl)  48  G.  3.  c.  15.    By  sect.  100.  And  whereas  great  ioconvenieoce  has 
ceived  to  his      sriaen  to  his  tasitttty^s  service  from  persons,  not  atxthorized  agents  of  regi* 
^  ^  **f  •     ""^^  troops,  or  companies,  negodatiag  for  the  purchase  and  sale  of  cooi- 
n  hettn^situa-    ntnioDs,  jsd  mudi  larger  sams  than  are  allowed  by  his  imuesty's  regulations 
tion  than  G.  C,  are  often  given  and  received  for  comaaissions,  and  great  ^nds  committed^ 
***!  ^5*^  *®J^'  *^  be  it  therefore  enacted*  that  every  person  not  an  authorized  agent  of  any 
G,  cl  could  not  ^^gino^nt,  troop,  or  company,  who  shall  negotiate,  or  act  as  agent  for  or  in 
have  recovered    rekdon  to  the  purchase  or  sale  of  any  commission,  in  his  m^esty's  forces, 
beyond  the  re-    ,„^  ^^  erery  authorized  agent  as  aforesaid,  who  shall  take,  accept,  or  re- 
r  «^^  1  '    ceive  any  conmiission,  or  sum  of  money,  or  reward,  for  negotiating  the 
purchase  or  sale  of  oey  such  oammsion,  or  acting  as  an  agent  in  relation 
thereto,  sinS  forfeit  fen-  every  such  o0eaoe  the  warn  of  one  handved  poaods^ 
and  treble  the  sum  which  shall  be  given  or  received  for  or  in  reladon  to  any 
such  commissioD,  over  and  above  the  sum  allowed  by  his  m^esty's  regu^ 
kdoDs. 

tifPa 
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tUP'i  not  bc4ng  ra  siithorized  agent;  secondly,  of  this  being  a       ISU. 
demand  of  a  sum  of  money  for  negotiating  the  sale  of  a  com-  '  ■  ■» 

mission ;  Bnd  lastly,  of  the  som  agreed  to  be  given  for  the  pur-       ^^^^ 
chase,  being  greater  than  that  allowed  by  his  majesty's  regula-       Edoab. 
tiOBs.    The  jury,  howerer,  under  the  directions  of  the  learned 
Chief  Justice,  found  a  verdict  for  the  plaintiff,   for  38/.,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
sboold  be  of  that  opinion. 

Vat^kattj  Seijt.  accordingly  obtained  a  rule  nisi  for  that  pur- 
-pose  on  a  former  day  in  the  same  term,  renewing  his  objections. 
Agamsl  which 

Shepherd  and  Bunnington^  iSeijts.  now  shewed  cause,  and  in- 
sisted that  there  was  nothing  in  the  act  which  made  the  pur* 
chase  of  a  commission  at  a  price  above  that  allowed  by  his  ma- 
jest/s  regulations  illegal  as  between  the  parties,  although  the 
act  imposed  a  penalty  upon  the  agents  negotiating  such  pui^ 
chase.    But  even  admitting  the  contract  between  6.  C.  and  the 
defendant  to  be  illegal,  that  will  not  preclude  the  plaintiff  from 
recovering  in  this  action,  which  is  brought  for  money  left  in  the 
defendants  hands,  and  received  by  him,  for  the  plaintiff's  use^ 
•and  is  therefore  as  much  the  money  of  the  plaintiff  as  if  it  had      [  65  ] 
been  paid  to  him  in  the  first  instance,  and  the  defendant,  who 
received  it  as  such,  cannot  now  be  allowed  to  retain  it,  by  dis- 
puting the  legality  of  the  original  consideration.   [Mansfield^  C. 
J.  asked  how  the  defendant  could  be  said  to  have  received 
ttoney  from  6.  C.  which  never  had  been  paid  to  him  by  G.  C] 
There  is  no  difference  between  an  actual  payment  to  a  person 
4i  li  sum  of  money,  and  a  dieduction  made  to  that  amount  oUt 
oF  a  sum  due  from  that  person :  the  deduction  made  by  the  d^ 
fendant  is  precisely  the  same  thing  in  substan(!e,   as  if  the 
defendant  had  paid  *  the  whole  price  to  6.  C,  and  6.  C  had 
aiWrwards  returned  88/.  to  the  defendant,  in  form  only  it  is 
diftr^t;  and  the  defendant,  by  his  letters,  in  which  he  acknow- 
ledges having  received  the  money  for  the  plaintiff,  and  promises 
to  pay  it  with  interest,  has  shewn  that  he  so  considered  it.  This 
is  not  the  case  of  one  of  the  parties  to  an  illegal  contract  re- 
fesipg  to  complete  it  by  availing  himself  of  its  illegality;  for  the 
defendant  waived  all  objection  on  that  ground,  when  he  came 
to  a  settlement  with  (?.'C.;  it  is  therefore  like  the  case  of  Tenant 
V.  EUiotU  1   Bos.  4*  PuU.  S.,  where  it  was  held  that  the  de- 
fendant, who  had  received  money  to  the  plaintiff's  use,  should 
not  be  at  liber^  to  set  up  as  a  defence^  that  be  received  it 

upon 
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1811.       upon  an  illegal   contract  between  the   plaintiff  and  a  third 
person. 

Vaughan^  Seijt.  contrcL  .  The  sum  recovered  by  the  plaintiff 
EixsAR.  is  not  money  had  and  received  by  the  defendant  to  the  plaintiff's 
use,  but  is  money  retained  and  withholden  by  him  out  of  a  sum 
which  the  law  has  forbidden  him  to  pay ;  and,  therefore,  the  de- 
fendant is  well  entitled  to  withhold  it.  It  is  said,  that  the  statute 
has  not  made  it  unlawful  to  give  more  than  ihe  r^ulation-i>rice : 
it  has  not  done  so  expressly,  but  it  has  imposed  a  penalty  upon 
C  66  ]  '  every  agent  who  shall  negotiate  the  sale  or  purchase  of  a  com- 
mission at  a  higher  rate  than  allowed,  of  treble  the  sum  which 
shall  be  given  or  received  in  respect  of  any  such  commission, 
over  and  above  the  sum  allowed  by  his  majesty's  regulations* 
This,  therefore,  is  a  strong  legislative  prohibition  of  any  such 
sale  or  purchase.  Here  it  appears  that  the  defendant  has  already 
paid  a  sum  exceeding  the  regulation-price,  and  yet  the  plaintiff 
claims  38/.  in  addition  to  that  sum ;  and  that  too  on  account  of 
brokerage,  which  the  statute  has  also  made  illegal  in  him  to  re- 
ceive. The  case  of  Tenant  v,  Elliott  does  not  apply,  unless  the 
withholding  from  G.  C.  a  sum  of  money  which  the  defendant 
had  a  right  to  withhold,^  is  equivalent  to  a  payment  to  6.  C^ 
and  a  subsequent  receipt  from  him  of  that  sum  to  the  plaintiff's- 
use.  It  has  indeed  been  assumed  in  argument  to  be  equivalent, 
but  no  authority  has  been  cited  for  such  a  position. 

Mansfield,  C.  J.  It  is  quite  clear  that  6.  C.  never  could 
have  recovered  this  sum  of  88/.  from  the  defendant,  because  it 
was  a  sum  exceeding  the  regulation-price;  and  it  appears  that 
he  has  i^eady  received  more  than  that  price.  If  then  6.  C 
could  not  enforce  the  payment,  how  can  the  plaintiff,  who  de- 
rive^  his  claim  through  him,  stand  in  a  better  situation  ?  1  an^ 
of  opinion  that  there  must  be  a  nonsuit  (a). 

The  rest  of  the  Court  concurred. 

Rule*  absolute* 
U)  Lamnwuii  J.  was  absent  this  day  in  consequence  of  indisposition. 
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Warden  v.  Bailey.  June  2s. 

rwiHIS  was  an  action  brought  against  the  defendant  for  assault-  An  action  of 
"*-  ing^  and  wrongfully  imprisoning  the  plaintiff  in  a  damp  and  aMnfCTior*  ^^ 
unwboksome  cell,  by  which  he  became  sick,  &c.  There  were  »n»''.tary  officer 
other  counts  for  a  common  assault.  The  defendant  pleaded  the  superior  officer 
general  issue.  Upon  the  trial  of  this  cause,  at  the  Bedford  (|j^der  mmiai 
Sjpring  Assizes  ISll,  before  Groses  J.,  the  evidence  was,  that  i^^),  whoim- 
tbe  plaintiff  Was  a  permanent  seijeant  in  the  Bedford  regiment  dhlob'^ience  to 
of  local  mililia«  of  which  the  defendant  was  the  adjutant:  that  anordwroade 

-.  ^  ,  .     "nder  colour, 

in  Naoember  IS09$  the  colonel  of  the  regiment  issued  a  regi*^  but  not  within 
mental  order  for  establishing  an  everting  school  at  Bedford,  of  ^iliS??  a^ho- 
whieh  be  appointed  Ae  seijeant*major  of  the  regiment  the  master,  "ty- 
jmd  ordered  that  all  the  se^eants  and  corporals,  including  the  imprisonment  ^ 
plalotifl^  atid  thirty  or  forty  oflier  perskms,  part  of  whom  were  ^J?'!^^^  ^^ 
odder  martial  law»  and  part  werd  not,  should  attend  the  school  court-martial. 
every  eveeiog,  in  order  that  they  might  learn  to  read  ^nd  write,  ©f  Pic^raf 
«iid  that  they  sboiild  each  pay  eight<^pence  per  week,  viz.  Sd.  as  ^^^  ^  autho- 
^  gratuity  to  the  master,  and  Sd*  4s  a  contribution  towards  the  bis  seijeant  to 
expeiMe  of  lights  and  fires  hi  the  school.    After  a  few  days  ZlH^Zhu 
wftvenl   of  f&e    schokrs^   and    aimongst  others  the  plaintiff,  inj^ad^wSrm- 
oinitted  16  attend.    Several  of  them  were  afterwards  tried  by  a  mfnta^schooi 
<xnirt*fltiarfial  for  Una  ofienoe^   and  being  found  guilty,  were  ^^  school. 
fHraiabedl  for  it.     The  plaintiff  was  reprimanded  for  bis  con-     Nor.  as  it^' 
4act,  and  promised  to  attend  more  regularly  in  future.    Shortly  J^em'to^^ttrad 
after  he  was  ordered  la  attend  a  drill  upon  the  parade  with  a  school,  to 
few  oliiers,  at  which  time  the  defendant  came  out  of  his  shop,  anJTwrite. 
wiiidi  itaa  ad|oiningf  and  addressing  himself  to  the  plaintiff, 
and  Aakmg  his  fist  at  hiln,  cidled  him  a  rascal,  and  told  him 
he  deserved  to  be  shot:  he  then  directed  a  serjeistfit,  who  stood 
VKKtj  to  draw  his  sum^  and  hold  it  over  the  plaintiff's  head,       [  68  ] 
and  if  be  shoald  stir,  to  run  bim  through:  and  he  ordered  a 
corporal  lo  tf0t  a  giiand  of  corporals  over  the  plaintiff.    The 
^npmraly  by  the  defendant's  direction,  took  off  <he  plamtiff 's 
Mdi  and  awDird.    The  defendant  diteded  another  serjeant  to 
tab  him  (o  ^  county  gaol  of  Bedford^  to  deliver  him  to  the 
{M»r,  witb  orders  to  caoae  him  to  be  locked  up*,  and  to  Wyo 
^  bmad  mid  watet,  and  -to  prevent  any  person  from  having 
access  to  him.    That  seijeant  accordingly  deK^cfred  htnl  to  llie 
iKkr,  withi  vesUO^  dndiaw  to  keGp  btm  in  solitary  conftne- 
VoL.  IV.  E  ment, 
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1814.       inent,  and  that  he  should  live  on  bread  and  water;  no  other 

warrant  for  his  commitment  was  at  that  time  delivered  to  the 

^^    '       gaoler:  the  gaoler  received  him,  .and  kept  him  in  close  custody 

Bailet.  for  three  days,  at  the  expiration  of  which  time  he  was  brought 
up  before  the  colonel,  who  then  came  into  the  town,  and  the 
defendant,  and  other  officers  of  the  regiment,  and  was  again 
remanded  to  the  custody  of  the  gaoler.  After  some  weeks'  con* 
finement,  the  plaintiffs  health  being  impaired,  he  was  con- 
ducted to  his  own  house,  and  there  kept  a  close  prisoner.  No 
char^  was  made  against  him  at  the  time  of  his  arrest  on  the 
parade,  except  that  which  was  involved  in  the  defendant's  as- 
sertion, that  the  plaintiff  had  done  enough  to  be  shot  for.  The 
counsel  for  the  plaintiff  said,  he  anticipated  that  the  defend- 
ant's defence  would  be,  that  he  was  arrested  on  a  charge  of  mu- 
tinous language,  and  exciting  others  to  mutiny,  which  in  truth 
wa^  the  case,  though  the  cause  was  stopped  before  the  defend- 
ant proceeded  to  give  evidence  of  that  fiu;t:  the  words  for  which 
he  was  so  charged  were,  that  he  had  been  heard  to  say  on  the 
parade,  to  Cooper ^  another  seijeant.  Do  not  give  up;  I  will 
not  go  to  school;  do  not  you  go  to  school :  I  will  not  abide  by 
a  regimental  court-martial;  I  will  have  a  general  court-martial: 
>and  in  anticipating  this  defence,  the  plaintiff^s  counsel  read  the 

.1  69  ]  charge  which  was  exhibited  against  the  plaintiff  before  the 
court-martial,  and  which  was,  that  though  acquitted  himself  by 
a  court-martial  of  n^lecting  to  attend  the  school,  he  had  ex- 
cited others  to  disobedience  by  this  language.  The  plaintiff's 
counsel  addressed  some  questions  to  the  defendant's  witnesses 
on  cross-examination,  upon  the  answers  to  which  it  appeared, 
that  in  January  1810,  the  plaintiff  was  conveyed  to  &ittoit, 
and  tried  by  a  court-martiaU  afterwards  in  March  1810,  he 
was  liberated.  The  plaintiff  proved  the  amount  of  payments 
made  to  his  witnesses,  and  other  expenses  incurred  in  his  de- 
fence. Sellon^  Seijt,  for  the  defendant,  objected  that  no 
action  could  be  ipaintained  by  a  person  under  martial  law^ 
.against  a  superior  officer,  acting  also  under  martial  law,  for 
,  any  thing  whatever,  done  by  him  under  colour  of  military  au- 
thority. He  asserted  that  this  principle  was  establish^  by  the 
case  oi. Sutton  v.  Johnstone^  1  T.R.  493.  Grose j  J.  thought 
that,  after  that  decision,  he  was  incompetent,  sitting  in  a  court 
•of  common  law,  to  try  the  propriety  of  the  arrest,  and  non- 
suited the  plaintiff. 
Frerty  Seijt.  in  Easier^  term  had  obtained  a  rule'  m^f  to  set 
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tfaenonaiit,  and  have  a  hew  trial,  upon  the  ground  that       1811. 
there  had  been  a  misdirection ;  for  that  there  were  two  points        ~" — 
made  in  the  case  of  Suiton  v.  Johnstone ;  1.  that  there  was  a 
probable  cause  for  the  admiral's  proceeding ;  2.  that  both  par-      Bailey. 
ties  being  under  martial  law,  the  action  could  not  be  main- 
tained :  but  the  better  opinion,   he  said,  was,  thiit  the  judg- 
ment proceeded  upon  the  ground  that  there  was  a  probable 
cause.     [Heathy  J.  agreed  to  this,  and  observed  that  there  was 
no  excess  of  jurisdiction   in  that  case.    Lctwrcnce^  J.    Lord 
Mansfield  held  that  the  action  could  not  be  supported,  because 
the  declaration  shewed  probable  cause,  and  though  the  inclina- 
tion of  his  opinion  was  that  no  siich  action  could  be  maintained, 
yet  be  said  it  was  not  necessary  to  decide  on  that  point,  for  the       [  70  ] 
facta  did  not  raise  the  argument.]    Frere  mainly  relied  on  the 
iloctrines  of  the  Court  of  Error  in  that  case  for  supporting  the 
present  action,  contending  that  it  was  only  decided  there,  that 
case  was  not  the  proper  form  of  action^  but  that  it  was  ad« 
mltted  that  trespass  would  lie;    and  he  contended  that  the 
acta  now  here  complained  of,  were  not  within  the  scope  of 
military  authority,   tliough  done  under  ^colour  of  it.     He  re- 
ferred to  the  case  of  Watt  v.  Macnamara,  cited  1  T,  B.  5^6. 
502.  and  observed  that  the  plaiiTti£f  fVall  was  afterwards  hanged 
for  the  same  act  for  which  he  had  himnelf  recovered  damages 
against  Macnamara,     [Lawrence^  J.  instanced  the  case  of  JSar- 
wis  v.  Keppel^  2  Wils.  814.  as  diiFering  from  this,  because  what 
was  there  done,  was  done  Jlagrante  beUo  in  the  face  of  an 
enemy,  and  observed  that  an  action  had  been  brought  against 
Colonel  BaiUjfy  colonel  of  the  Middlesex  militia,  for  flogging  a 
private  ixk  the  militia,  in  which  the  jury  gave  600/.  damages ; 
but  that  though  both  were  under  martial  law,  the  objection  was 
never  taken,  that  the  action  was  on  that  account  not  maintain- 
able.   Mansfield^  C.  J.  noticed  the  case  tried  before  himself, 
[reported  in  2  Macarthur  On  Courts  Martial^  4  ed.  105.]  of 
Moore  v.  Bastardy  which  was  an  action  against  the  president  of 
it  court  martial,  for  imprisoning  the  plaintiff  upon  an  alleged 
charge  of  subornation  of  perjury  supposed  to  have  been  com- 
nutted  by  the  plaintiff,  and  in  which  action  the  jury  gaye  300/. 
damages,   and  no  new  trial  was  ever  moved  for.    Heathy  J. 
°i^tioned  the  case  of  Reynolds  v.  Kennedy^  1  Wtls,  232.  where, 
^Ithpugh  the  action  &iled^  the  Court  held  that  an  action  'might 
^ell  be  sustained  for  a  wrongful  proceeding  in  an  infet*ior  juris* 
^ctiooi  and  another  action  brought  against  the  officers  of  the 

E  8  Devon 
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I^II*       Devon  militia  for  inflicting  1000  lashes  on  the  plaintiff,  in  oon- 
'  sequence  of  the  sentence  of  a  court  martial  pronounced,  award- 

V.  uig  that  punishment  upon  a  charge  of  mutiny,  which  was  tried 

3^^"^^-  before  Penvtt,  B.  at  the  Easier  spring  assizes  in  1768 ;  the  only 
'^  -*  mutinous  act  being,  that  the  plaintiff  had  written  a  letter  to  the 
colonel  which  was  not  communicated  to  any  one  else,  telling 
him,  that  the  men  of  the  regiment  were  dhcontented.  The 
jury  gave  5001.  or  600/.  damages.]  Frere  also  mentioned  the 
case  of  an  action  against  Captain  Tbityn,  in  which  the  plain- 
tiff recovered  damages  for  the  infliction  of  several  dozen  lashes, 
without  a  court  martial,  for  a  single  offence^  therein  exceeding 
a  custom  which  has  prevailed  in  the  navy,  that  commanding 
officers  do  inflict  one  dozen  lashes,  which  is  called  a  starting, 
without  a  court  martial.  He  also  cited  Rafael  v.  Verelst,  2  BU 
989.  for  the  opinion  of  D^  Grey^  C.  J»  that  trespass  was  the, 
proper  remedy. 

SeUan  and  Blosset^  Seijts.,  in  this  term,  shewed  cause  against 
the  rule.  They  endeavoured  to  establish  three  positions.  1. 
That  the  plaintiff  and  the  ddendant,  at  the  time  of  the 
grievance,  were  both  subject  to  martial  law.  2.  That  no  action 
can  be  maintained  by  an  inferior  officer  subject  to  martial  law, 
against  his  superior  officer,  being  abo  subject  to  martial  law, 
for  any  imprisonment  inflicted  by  the  latter,  in  his  military 
character,  preparatory  to  the  prisoner  being  brought  to  a  court 
martial,  upon  a  charge^  for  which  the  inferior  officer  is  after- 
wards tried  by  that  court  martial,  whether  such  trial  be  fol- 
lowed by  a  sentence  of  acquittal  or  not;  provided  that  in  bring- 
ing the  party  to  such  court  martial,  nothing  be  done  wantonly 
or  oppressively.  8dly,  That  the  orders  issued  by  the  colond, 
were  strictly  within  the  scope  of  his  military  authority,  and 
that4he  attempt  to  excite  disobedience  to  them  was  a  mutinous 
act,  which,  according  to  martial  law,  warranted  the  defendant 
in  all  that  he  had  done.  As  to  the  first  ponit,  by  Ae  stat.  4S 
G.  8.  €•  111.  5.  6.,  all  powers^  provisions,  rules,  reguladoni, 
£  Y2  ]  exemptions,  penalties,  forfeitures,  danses,  matters,  and  things, 
contained  in  the  act  42  6.  8.  c.  M.,  or  in  any  other  act  in 
fofoe  relating  ta  the  militia  of  England^  diall,  (so  &r  as  the 
same  are  applicable^  and  can  be  q>plied  to,  and  for  the  pur- 
pose of  carrying  that  act  into  execution,  and  are  not  thereby 
ahered,  varied,  or  repealed,)  be  used,  exercised,  and  put  in 
fevoe  for  the  raising  the  local  militia,  and  for  the  trahiing  and 
exercising  the  same^  as  the  r^iilar  militia  may  be  tramed  and: 

exerdsed. 
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ezerciiecL    And  by  42  G.  S.  c.  90.  s.  89^  during  such  time  as 
any  militia  riiall  be  AORinbled  for  the  purpose  of  being  trained 
and  exerdsedt  all  the  clauses,  provisions,  matters,  and  things 
contained  in  any  act  of  parliament  which  shall  then  be  in  force 
lor  the  punishing  mutiny  and  desertion,  and  for  the  better  pay- 
ment of  the  army  and  their  quarters,  and  in  the  articles  of  war 
made  in  parsoance  of  such  act,  shall  be  in  foree  with  respect  to* 
snch  militia^  and  to  all  the  officers,  non-commisstoned  officers, 
drummers,  and  private  men  of  the  same,  in  all  cases  whatso- 
ever, b«t  so  that  no  punishment  shall  extend  to  life  or  limb  ;. 
and  it  shall  be  lawiul  for  the  officer  commanding  and  present 
with  any  detachment  or  division  of  militia,  called  out  to  exer- 
eiae,  under  any  of  the  provisions  of  that  act,  to  order,  when. 
he  shall  diink  it  neeessasy,  a  r^mental  court-martial^  to  be 
held  for  the  trial  of  any  offence  committed  by  any  seijeant, 
corpora^   drummer,,  or  private  man  under  and  during   his 
command.     And  by  i.   103.   every  adjutant,  seijcant-major, 
aeijeant,  coiporal,  drum-major,    and  drummer  of  the  militia, 
shall  be  at  all  times  subject  to  any  act  which  shall  be  in  force 
for  punishing  mutiny  and  desertion,  and  for  the  better  pajF- 
floent  of  the  army  and  their  quarters,  and  to  the  articles  of 
war,  under  the  command  of  the  colond  or  other  commandant 
of  the  regiment,  battalion,  or  corps  to  which  he  beloi^ ;  and' 
it  AM  be  lawful  for  the  colond,  or  other  commandant,  of  any 
oegiment,  battalion,  or  corps  of  militia^  to  direct  the  holding 
et  courts-martial  as  thereinafter  directed,  for  the  trial  of  any 
scqeantHDqor,  seijeant,   corporal,  drum-nugor,   drummer,  or 
private  man  of  such  regiment,  &c»  by  eidier  a  general  or  regi- 
mental court  martial,  for  any  o£Benoe  against  the  said  act,  or 
articles  of  war,   oommitted  during  the  time  such   regiment, 
baftaBen,  or  corpe  shall  not  be  embodied.     And  by  $•  105. 
Any  seijeant,   corporal  or  drummer  of  the  militia,   may,  by 
aentenre  of  a  court  martial,  be  reduced  to  the  condition  of  a 
private  militia-man.    And  by  5.  107.  All  the  seijeants,  cor- 
pcxrals,  and  drummers  in  every  regiment,  battalion,  and  corps 
of  militia,  shall  constantly  be  resident  within  the  city,  town, 
or  place,  where  the  arma  belonging  to  such  regiment,   bat- 
talion, or  corps  are  kept,  and  shall  be  under  the  command  of 
tbe  adjutant,  who  shall  also  be  constantly  resident  within  the 
said  ci^  town,  or  place,  unless  as  thereinafter  provided,  and 
abafl  Win  such  ooamiand  mder  the  orders  of  the  colonel  or 

of  such  regiment,  btttalkxit  or  eorps;  and 
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1811.       that  the  adjutant,  and  in  his  occasional  and  unavoidably  ab* 
*  sence,    the  seijeant-major,  and  wbere  there  is  no    serjeant* 

^  major,  the  senior  serjeant,  shall  make  monthly  returns  of  the 
Bailey.  true  state  of  the  serjeants,  corporals,  and  drummers  of  the 
regiment,  battalion,  or  corps,  severally,  to  his  majesty's  secre- 
tary of  state,  to  the  lieutenant  of  the  county,  and  to  the 
colonel,  or  other  commandant  ^of  the  regiment.  The  first 
point  therefore,  is  clearly  established,  that  the  plaintiff  and 
defendant  were  both  within  the  martial  law.  As  to  the 
second .  pointy  they  minutely  commented  on  the  facts  and 
doctrine  of  the  case  of  Sutton  v.  Johnstone.  It  was  there 
alleged  in  the  declaration,  that  the  plaintiff  was  charged 
wrongfully  and  maliciously  with  disobedience  of  orders,  wrong- 
fully arrested,  tried,  and  acquitted.  The  declaration  tbgre- 
fore  contained  all  the  facts  which  are  stated  on  the  declaration 
in  the  present  case:  that  decision  could  not  have  proceeded 
[  7^  ]  merely  on  the  ground  that  an  action  upon  the  case  was  not  the 
proper  form  of  declaration :  if  it  did,  the  defendant  in  error,  who 
had  recovered  5000^  and  60002.  in  two  successive  verdicts,  would 
not  have  been  so  ill  advised  as  to  lose  those  damages  for  want  of 
delivering  another  declaration  in  trespass.  There  never  was  a 
case  attended  with  greater  hardship  on  the  plaintiff  below  than 
that  And  if  that  was  decided  upon  the  broad  ground  that  no 
action  at  all  could  be  supported,  surely  an  action  for  trespass 
ab  initio  cannot  be  maintained  here.  And  even  if  that  decision 
proceeded  on  the  ground  that  the  form  of  action  was  miscon- 
ceived, yet  if  the  facts  of  a  case  were  reduced  to  a  special  verdict, 
it  would  be  seen  how  small  a  difference  is  created  by  the  form  of 
action.  The  distinction,  indeed,  between  case  and  trespass  was 
there  never  taken.  The  argument  chiefly  insisted  on  was,  that 
no  action  would  lie;  that  if  it  would,  the  discipline  of  the  navy 
would  be  affected,  and  no  superior  officer  would  dare  to  act  with 
vigour.  It  was  urged  to  be  a  case  within  the  same  principle,  on 
which  no  action  will  lie  against  a  judge  for  his  judgment,  or  a 
juryman  for  his  presentment;  that  it  was  the  duty  of  a  superior 
officer  to  bring  offenders  to  trial,  either  on  bis  own  knowledge, 
or  on  his  information  and  belief;  and  thai  if  such  an  action  could 
be  maintained,  it  would  necessarDy  require,  in  those  who  tried 
it,  a  knowledge  which  they  do  not  possess.  All  the  same  argu- 
ments are  applicable  to  this  case.  There  is  not  a  single  offence 
against  the  military  law  of  the  country  which  can  be  tried  by  a 
jury;  it  is  therefore  impossible  for  them  to  try  whether  the  charge 
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of  midi  an  oflbnce  was  properfy  made  or  not,  ihasmach  as  tKejr       rsil. 
cannot  try  the  charge  itseli.    The  reasons  assigned  by  Lord 
Man^ieldj  C.  J.  and  Lord  LougiBarough^  C.  J.  for  reversing  the  ^^ 

judgment  of  the  Court  of  Exchequer-chamber,  1  71  R.  546.,  are  Baieet. 
exceedingly  strong,  and  their  judgment  was  confirmed  in  the 
House  of  Lords,  1  Bra.  P.  C.  «d  edit.  100.  iLawrencej  J.  I  [  75  ] 
baye  beard  from  good  private  information,  that  the  reasons  as- 
signed by  Lord  Mamfield  for  reversing  the  judguient  of  the 
Court  of  Exchequer-chamber  were  not  adopted  by  the  House  of 
Lords,  though  the  judgment  of  the  Chief  Justices  was  affirmed.^ 
The  25d  article  of  the  16th  section  of  the  military  articles  of  war 
provides  fi>r  the  speedy  administration  of  justice  by  a  military 
court-martial,  as  the  89d,  dteA  by  Lord  Mansfield^  does  in  rela- 
tion to  XkK<iA  eourts-niartlal.  Inasmuch  as  the  judgment  of  the' 
Chief  Juitiees  was  affirmed,  it  is  &ir  to  conclude  that  the  House 
of  Lords  lidid,  whatever  might  be  the  reasons  of  their  judgment, 
that  no  action  eoidd*  be  supported  i^inst  a  superior  officer  for 
bringing  an  inferior  officer  to  a  court-martial,  nor  for  the  pre- 
paratory arrest  and ,  imprisonment.  The  cases  which  will  be 
cited  on  the  other  side  stand  on  a  very  dififerent  ground ;  Mosfyn* 
▼.  Fabrigas^  1  Cawp.  16L  [^Lawrencey  J.  denied  that  that  case 
had  any  application  to  this.]  Wall  v.  Maenamara^  Swinton  v. 
MoUcy^  1  T.  B.  587.  Sutherland  v.  Murray^  ibid.  538.  By  the 
i^Sth  article  of  the  16th  section  of  the  articles  of  war,  any  officer 
eommitting  a  crime  deserving  punishment  is  to  be  put  under  ar- 
resti  only  common  soldiers  are  to  be  imprisoned ;  but  Mr.  JVallf 
who  was  a  captain^  was.  kept  imprisoned  for  nine  months,  and 
kis  confinement  aggravated  by  many  circumstances  of  cruelty. 
Beridesy  Lord  Mem^UFs  argiunents  in  that  case  are  not  appli- 
cable to  an  action  of  trespass  for  false  imprisonment,  but  only  to 
case.  He  q>eaks  of  the  motive,  which  has  nothing  to  do  with 
&lse  imprisonment*  That  case,  as  well  as  Swinioh  v.  Molioy^  is 
also  disposed  of  by  the  circamstance,  that  in  neither  of  them  was 
the  imprisonment  followed  by  a  court-martial.  There  likewise 
the  defendant  had  imprisoned  the  plaintiff  three  days  without 
inquiring  into  the  case,  contrary  to  the  discipline  of  the  navy; 
In  Sutherland  v.  Murray  there  was  no  pretence  to  say  that  the 
plaintiff,  who  was  Judge  of  the  Vice- Admiralty  Court,  was  sub-  [  76  ] 
ject  to  military  authority.  In  the  case  oiFrye  v.  Ogle^  1  Mac^ 
urthtir  on  Courts-^nartial,  4th  editL  269.,  and  Appendix,  No.  24. 
p*  4S7.,  the  defendant,  who  was  president  of  a  court-martial,  had 
sentenced  the  plaintiff  to  fifteen  years'  imprisonment,:  and  to  be 
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rendered  for  ever  incapable  of  serving  his  nuyesty,  after  be  bad 
already  been  fourteen  montbs  qi  close  confinement ;  so  that  tbe 
bardship  of  tbe  cas?  may  probably  bave  bad  weigbt:  but 
the  case  cannot  be  law,  for  tbe  imprisonment  there  was  clearly 
legal  at  firsts  and  it  was  only  tbe  excess  that  could  be  complained 
of,  for  which  excess  trespass  would  not  lie«  ILaxDrenee^  J.  It 
does  not  appear  that  tbe  plaintiff  was  legally  imprisoned  at  firsts 
for  his  only  offence  was  bis  requiring  a  wammt  in  writing^  in 
order  to  justify  him  in  taking  another  officer  into  bis  custody  un« 
der  an  arrest,  which  is  no  offence.]  As  to  Moore  y.  Bastardf  tbe 
plaintiff  so  far  from  being  subordinate  to  that  court-martial,  was 
probably  a  senior  to  all  ike  officers  who  composed  it :  and  as  to 
the  occasion  of  bis  commitment,  it  bi^  been  again  and  again  de- 
cided, that  although  i^cIb  of  pairliament  give  pow^  to  comrtfr* 
martial  to  compel  tbe  attendance  of  witnessesi  yet>  when  they  do 
attend,  t^e  Court  ^pnot  compel  them  to  speak,  or  commit  theiOk 
for  a  contempt.  [Mansfidd^  Q.  J.  That  pqint  was  never  made 
in  Moore  v.  Bastard.']  At  all  events  that  case  did  not  bring  in 
question  the  extent  of  military  authority;  it  only  respected  the 
constitution  of  courts-martial.  But  ia  tbe  case  of  Gnzn^  v.  Goulds 
2  H.  El.  69.  Lord  Loifghborough^  C.  J.  though  he  fully  admits 
the  power  of  the  Courts  of  Westmintter-hdH  over  courts*martial 
in  cases  of  excess  qf  their  jurisdiction,  adpoits  with  equal  distinct- 
ness tbe  absolute  and  exclusive  authority  of  those  Courts  in  maitr 
ters  of  military  discipline.  [lAmrencef  J.  That  was  an  applica^ 
tion  to  the  Court  for  a  prohibition  to  prevent  a  court-martial 
from  proceeding  to  execute  their  sentence  upon  the  plaintifi^  who 
contended  he  was  no  soldier ;  but  wliether  he  was  or  was  not  a 
soldier,  was  one  of  tb^  questions  the  court-martial  had  before 
them  to  try.]  Jn  like  manner  it  was  a  question  for  the  court* 
maitial  to  try,  whether  this  plaintiff  was  guilty  of  disohedience 
in  a  matter  of  military  discipline  or  not.  But  if  this  action  ia 
maintainable^  where  will  it  stop?  The  commander-in-^chief  waa 
consulted;  he  directed  the  court-martial  to  be  held;  an  action 
therefore  lieQ  against  him  as  well  as  against  all  the  members  of 
that  court  which  sate  on  tbe  plaintiff;  for  although  the  order  for 
it  is  under  the  king's  sign-manual*  the  sign-manual  alone  cannot 
give  jurisdiction.  It  is  admitted  that  tbe  sentence  of  guilt  or 
acquittal  pronounced  by  that  Court  cannot  vary  the  case.  If  it 
be  held  that  the  plaintiff  is  entitled  to  recover  in  this  case^  it  wiU 
follow  ibat  be  might  lawfolly  bi|ve  resisted  the  order;  and  if  in 
that  resistance  he  had  bem  killed^  theoy  according  to  Wediu 
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case^  as  weU  the  perfCMM  who  exeeiiled  theorderyas  tfaepenmis  1811. 
iHio  gave  il^  would  hare  bem  gnilty  of  murder.  So,  if  the  case 
tried  before  Perroitf  B.  be  law,  it  would  follow  that  if  the  plaiii» 
tiff  had  died  under  the  lashes,  all  the  members  of  the  oourUmar*  Baiuez* 
tiai  would  have  been  liable  to  be  hanged^  {Heathy  J.  Undoubt*- 
ediy  thej  would.]  It  is  no  hardship  diat  the  Courts  wiU  not 
entertain  this  species  of  aotion,  for  as  the  naval  code  has  provided 
a  remedy  for  the  abuse  of  naval  authority,  so  has  the  militarj 
oodew  By  the  stat.  43  6.  8.  €;  90.  s.  24.,  whidi  is  similar  t» 
41  6.  d.  c^ll.  8. 18.,  and  to  53  O.  3.  c  17.  f.  34.,  bis  migcs^ 
is  empoweied  to  form,  make^  and  establish  articles  of  war  for 
the  better  government  of  his  unity's  forces,  whidi  articles  shall 
be  judicially  taken  notice  of  by -all  judges,  and  in  all  courts  what* 
aoeverw  And  by  s.  IS.  of  thearticles  of  war^  art.  1.  If  any  officer 
afaafl  think  himself  wronged  by  bis  colonel,  or  die  commanding 
officer  of  the  regiment,  and  shall,  upm  due  application  made  to 
him,  be  refosed  to  be  rediessed,  he  nay  cofnplain  to  the  general  C  78  ] 
cxunmanding  in  diief  bis  majes^s  forces,  in  order  to  attain  jus*- 
tioe^  who  IS  thereby  required  to  examine  into  such  oomplaint, 
and  eitlMT  by  himsdf,  or  by  his  majesty's  secretaiy  at  war,  to 
make  his  report  to  his  majesty  thereupon,  in  order  to  recciive 
Ilia  majesty's  further  directions.  And  by  the  2d  article  of  the 
same  section,  if  any  inferior  officer,  non-commissioned  officer, 
or  sddi^,  shall  think  himself  wronged  by  his  captain,  or  other 
officer  commanding  the  troop  or  company  to  whicb  he  belongs 
lie  is  ^  complain  thereof  to  the  commanding  offioer  of  die  regi^- 
ment,  who  is  thereby  required  to  summon  a  regimental  courts 
martial  for  the  doing  justice  to  the  oomplainant,  from  which  re- 
gimental court^martkd  either  par^  may,  if  he  thinks  himself  ag« 
grieved,  appeal  to  a  general  oourt«martial;  but  if,  upon  a  second 
beariuf^  the  iq>peal  shall  i^pear  to  be  vexatious  and  groundless, 
the  person  so  appealing  shall  be  punidied  at  the  discretion  of 
the  said  general  court-martial.  The  legislature  and  the  crown 
having  therefore  provided  this  specific  remedy  for  injuries  of  this 
descriplioii,  it  must  be  taken  that  no  remedy  by  action  subsists. 
IJLiVdM'incej  J.  A  court-martial  cannot  give  damages  for  injurious 
cxmduot,  as  a  juiy  can.]  The  court-martial  before  which  a 
charge  is  tried,  is  tlie  only  tribunal  competent  to  inquire  whethei- 
the  accusation  was  malicious  or  not,  and  whether  it  was  made 
with  or  without  probable  cause,  and  if  it  is  groundless,  they  se^ 
verely  punish  the  prosecutor,  often  to  the  extent  of  dismissing 
him  tbeiurviee^  as  in  the  case  of  i^merrand  Tkchbfnyief  2  Mac^ 
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1811.  arikUTfAi  ed.  dS5|  6^;  Ka  to  the  thicd  point,  the  sort  of  offences 
which  are  punishable  by  nulitary  law  are  defined  by  slat.  49  Gf;3fc 

Wau>en     ^  jg  ^  21.. (which  is  in  terms  the  same  as  48  G.  8.  c.  15.  a-21. 

Bailey.  and  as  47  G.  S.  £^.  1.  c.  S2.  5.  20.)  whereby  general  coorts^ mar- 
tial are  empowered  by  their  sentence  or  judgment  to  inflict  cor- 

[  79  ]  poral  punishment,  not  extending  to  life  or  limb,  on  any  scddier^ 
for  immoralities,  misbehaviour,  or  neglect  of  duty.  By  the  24th 
section  of  the  articles  of  war,  dause  1.  it  is  enacted,  tliat  no  offi** 
cer,  non-commissioned  officer,  or  soldier,  shall  be  adjudged  to 
suffer  any  punishment  extending  to  life  or  limb^by^  virtue  ofthes^ 
rules  or  articles,  within  the  United  Kingdom^  Jers^  Guermey^ 
jUderruyj  Sark  and  Man,  and  the  islands  thereto  belonging,  ex- 
cept for  such  crimes  as  are  therein  expressly  declared  to  be  pu- 
nishable with  the  same;  but,  by  the  2d  clause,. all  crimes  not 
capital,  and  all  disorders  and  neglects  which  officers  and  soldiers 
may  be  guilty  of,  to  the  pr^udice  <if  good  order  and  military  dis- 
cipline, though  not  specified  in  the  said  rules  and  articles,  are  to 
be  taken  cognizance  of  by  a  general  oc  regimental  court-martial, 
according  to  the  nature  and  degree  of  the  offisnce,.  and  to  be  pu<p 
nished  at  their  discretion.  The  act  for  which  the-  plaintiff  was 
brought  to  a  court-martial,  was  a  military,  ofifenee  within  these 
definitions.  And  therefore,  even  supposing  that  a  superior  offi- 
cer has  not  jurisdiction  to  arrest  an  inferior,  except  for  a  breach 
of  a  military  duty,  the  present  nonsuit  must  stand.  In  the  first 
place^  it  is  not  necessary  that  the  offence  should  be  demonstra- 
tively proved  before  the  arrest,  otherwise  the  offender  could  noi 
be  arrested  until  aftef  triid  by  a  court-martial  and  sentence  passed. 
The  expression  in  the  12th  article  of  the  1 6th  section^  that  when- 
ever an  officer  shall  commit  a  crime,  he  shall  be  put  under  arrest^ 
does  not  mean  when  he  shall  be  actually  convicted,  but  when  he 
shall  be  supposed  to  have  committed  a  crime.  It  is  sufficient 
ground  of  arrest,  if  either  there  be  probable  cause  to  suspect  him 
of  committing  an  act  which  is  clearly  a  breach  of  military  duty, 
or  if  he  commit  an  act  which  there  is  reasonable  ground  for  ai^ 
guing  to  be  a  breach  of  military  duty.  The  true  nature  and 
extent  of  military  duty  is,  to  obey  in  all  things  which  are  not 

[  80  ]  positively  illegal,  and  it  is  the  duty  of  the  officer  to  command. 
The  counsel  for  the  plaintiff  take  &r  too  narrow  a  view  of  the 
military  relation,  when  they  suppose  it  to  be  a  contract  to  per* 
form  particular  acts,  and  that  if  a  special  pleader  gives  his  opi* 
nion  that  a  certain  act  is  not  within  the  soldier's  contract,  there- 
fore he  may  justifiably  resist  the  order.    The  general  purview  of 

the 


iM  THK  Finr-FiRST  YiAK  9F  GEORGE  IIL  80 

the  articles  of  war  shews  that  a  soldiad^  giv^  himself  up  wholly        1811. 
to  bis  officer,  in  religiop,  pQlitics,  civil  relations,  loyalty,  internal        ' 
and  external  behaviour.    But  it-  is  not  necessary  for  the  present  ^. 

purpose  to  go  so  £Eir  as  that.    It  is  admitted  that  an  officer  may      Baujct* 
both  require  a  soldier  to  perform  his  military  exercises,  and  may 
compel  him  to  learn  tl\em.    All  the  witnesses  agreed  that  it  was 
a  part  of  the  military  duty  of  a  seijeant  to  be  able  to  write.    He 
is  required  to  make  monthly  returns  in  writing  by  stat  42  G.  3. 
c.  90.  M.  107.  It  is  therefore  equally  within  the  scope  of  his  duty 
to  learn  to  write,  that  he  may  be  able  to  discharge  diat  duty,  or 
to  learn  to  write  better  than  he  did  at  entering  the  corps,  that 
he  may  better  discharge  it.     The  plaintiff  introduced  an  extra- 
ordinaiy  piece  of  evidence;  be 'put  in  a  paper  signed  with  his 
name^  in  his  own  handwriting,  in  order  to  prove  that  he  could 
write  well  enough,  and  that  it  was  unnecessary  be  should  be 
taught  to  write  better :  but  that  question  it  was  not  competent 
for  the  judge  and  jury,  but  for  his  military  superiors,  to  decide. 
The  order  was  made  in  mercy  to  him,  for  he  was  punishable  if 
he  could  not  write  wdl :  the  argument,  then,  tarns  on  a  nice  dis« 
tinction:  his  officer  may  imprison  him  for  not  being  able  to 
write,  but  not  for  refusing  to  learn.     iLamrencef  J.  It .»  no  part 
of  the  military  duty  ta  attend  a  school,  and  learn  to  write  and 
read.     If  writing  is  necessary  to  corporals  and  Serjeants,  the  su- 
perior officers  must  select. men  who  can  write  and  read;  and  if 
they  do  not  continue  to  do  it  well,  they  may  be  reduced  to  the 
ranks:  nor  is  it-  any  part  of  military  duty  to  pay  for  keeping  a       [  81  ] 
adiool  light  and  warm :  this  very  far  exceeds  the  power  of  any 
colonel  to  order.]    There  was  nothing  illegal  in  the  colonel's 
order.    The  plaintiff  and  all  the  other  scholars  acquiesced  in  it ; 
they  either  attended  the  school,  or,  when  they  absented  them- 
selves, upon  being  reprimanded,  they  promised  obedience.  They 
never  disputed  the  l^ality  of  the  order :  and  the  duty  of  the  ad- 
jutant to  his  colonel  required  that  he  should  enforce  it,  and  the 
duty  of  the  Serjeant  required  that  he  should  obey  it    For  breach 
of  that  duty  he  was  properly  arrested,  preparatory  to  being 
brought  to  a  court-martial.    It  has  been  the  practice  in  many 
regiments,  both  of  militia  and  troops  of  the  line,  to  establish  such 
schools,  and  enforce  attendance.     But  if  the  practice  had  been 
doubtful,. (and  many  general  officers  were  called  to  establish  it,) 
a  jury.oould  not  have  tried  that  question.     There  is  no  hardship 
in  the  order ;  many  more  grievous  orders  respecting  the  whiskers, 
tails^  and  dresses  of  the  troops,  are  daily  issued  and  acquiesced 
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ISUi  io;  The  otder  for  attending  the  ediool  wae  clearly  a  in3ftar5r 
— ^  order,  and  die  refuaal  to  go  was  a  miHtary  ofienee^  for  which  the 
WAWEH  plaintiff  xaigbt  properly  have  been  brought  to  a  coart-martial  r 
B^ui.syt  but  the  offianee  for  whichr  ia  troth,  he  was  brought  to  a  court-- 
martial^  wasy.for  ating  smtinous  expressions,  exciting  others  not 
to  go  t6  school;  and  though  these  facts  came  not  irom  the  mouth' 
of  any  of  the  witnesses,  yet  as  they  came  from  the  statement  oi 
the  counsel  for  the  plaintiff  in  his  opening,  it  is  allowable  ta  a9« 
sume  them  as  facts  in  the  cause.  iLamrence^  J.  If  the  facts  had 
come  out  ott  cross-^xamiiiation,  it  would  have  been  allowable  r 
but  suppose^  in  a  dtoso  depending  on  a  will,  the  counsel  for  the- 
plaintiff  anticipates  that  the  defence  will  be  the  insanity  of  the 
testator,  and  directs  his  questions  to  disprove  the  insanity,  that 
course  of  examination  ia  no  proof  of  the  testator's  insanity.  If 
[  82  ]  a  counsel  states  facts  on  which  a  plaintiff  means  to  recover,  and 
they  are  insufficient  to  siq^ort  his  actbn,  he  must  be  nonsuited  r 
but  he  is  not  to  be  nonsuited  upon  his  statement  oSwheib  he 
thinks  will  be  urged  against  hinu  Chamhre^  J.  It  appears  by 
the  Judge's  report,  that  the  imputed  offence  was  disobedience  to 
the  order  to  attend  schooL]  It  was  in  evidence,  upon  the  plain- 
tiff's cross-examination,  that  the  plaintiff  was  escort^  by  a  file 
of  corporals  from  Bedford  to  StiUan  to  be  tried  by  this  court- 
martial,  and  the  plaintiff  proved  the  sum  he  had  paid  the  wit<^ 
neases  for  their  attendaucew  [Man^ldj  C.  J.  I  think,  after  this^ 
it  may  be  assumed  that  there  was  a  oourt-martial.]  Whatever 
then  was  the  offence,  it  became  the  subject  of  judicial  inquiry^ 
and  warrants  the  prq)aratory  imprisonment.  As  to  the  time 
which  elapsed  between  the  arrest  and  the  court-martial,  it  waa 
expressly  decided  in  Suiion  v.  Johnstone^  that  that  circumstance 
was  no  ground  of  action.  There  is  not  on  the  Judge's  notes  any 
evidence  of  excess  of  imprisonment.  As  to  the  place  of  impri- 
sonment, the  law  looks  to  the  person  of  the  sheriff  for  the  safe 
custody  of  his  prisoners,  not  to  the  place  where  they  are  kept. 
At  common  law,  even  criminal  prisoners  might  be  kept  any 
where ;  and,  at  this  day,  he  who  has  right  to  arrest  a  man  may 
employ  a  stranger  to  keep  him.  It  is  admitted  he  might  be  im^ 
pi'itioned  in  bis  own  lodgings;  why  not  then  in  the  gaol?  There 
coukl  b^  no  more  proper  place  foip  the  custody  of  the  plaintiff 
than  the  county  gaol  oi  Bedford^  which  is  an  extremely  well  re- 
gulatedy  airy,  warm,  and  wellrventilated  prison ;  whereas  there 
was  no  fire  in  the  military  guard-room ;  and  in  many  instances 
the  law  panicttlarly  directs  that  offenders  shall  be  lodged  in  the 
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cmmtygaol;  so  that  it  k  tieC  only  in  general  a  place  equally  pro- 
per for  tbe  confinement  of  a  prisoner  as  any  other,  but  in  many 
cases  is  much  more  proper  than  any  other.  As  to  the  delay,  a 
period  of  three  years  is  given  for  caUlng  a  conrt-martial ;  but  the 
fiM:t  was,  that  in  the  present  case  the  colonel  applied  to  the  com* 
mander-in-cfaief  for  a  court-martial  as  soon  as  he  was  apprised 
of  die  ocoauon,  and  all  the  subsequent  delay  intervened  in  the 
office  tif  the  commander-in-chief.  The  ticket  containmg  the  of- 
Senee  of  the  prisoner,  and  the  other  forms  required  by  the  arti- 
des  of  war,  are  prescribed  for  tbe  benefit  and  security  of  the 
person  tsldng  the  custody,  not  of  the  prisoner.  I^  however,  any 
ac^on  ooald  be  maintained  against  die  defendant,  it  must  be  an 
acdon  on  the  case^  not  of  trefqpass;  for  it  was  the  adjutant's  duty, 
if  be  thought  any  aSenee  had  been  committed,  to  order  the 
plaintiff  into  confinement  That  therefore  was  a  legal  act,  and 
€oaId  not  be  trespass  ab  initios  and  consequentfy  the  continu- 
ation of  the  act  could  not  become  trespass  afterwards. 

Lem^  Seijt^  and  Frere^  in  support  of  the  rule.  The  weigfity 
and  momentous  pdnts  which  the  plaintiff- endeavoured  to  raises 
da  not  come  before  the  Court  upon  this  occasion.  The  only  ques- 
tion before  the  Court  is  the  prc^xirition  that  has  been  so  broadly 
laid  down,  that  the  action  is  stopped  in  Umincj  if  the  parties 
wrere  ndlitafy  persons,  and  if  the  act  were  done  in  a  military  ca« 
pacity,  no  matter  how  groundless  or  excessive  the  act  be,  no 
matter  what  the  one  party  is  bound  to  do,  or  the  other  to  en- 
feire.  SutUm  v.  Johnstone  does  not  establish  this  proposition  i 
juad  the  material  distinction  between  this  action  and  that  is,  that 
that  was  an  action  npon  the  case,  and  that  form  of  declaration  ne- 
cessarily admits  that  the  act  complained  of  was  legal  in  its  form, 
and  is  only  complained  of  on  the  ground  of  its  abuse.  The 
act  here  coni|riained  of  is  an  act  not  witiiia  the  scope  of  mili- 
tary aodiority,  and  therefore  tbe  plamtiff  is  entitled  to  recover 
for  H.  The  sujqxNnd  amdogy  to  actions  on  the  case  does  not 
exist  ID  tins  action.  Case  admits  the  legality  of  the  act,  and  lies 
for  the  excess  or  abuse  of  H:  trespass  denks  the  Iqgpality  of  the 
act^  and  puts  the  defendant  upon  proof  that  it  is  legal.  As  to 
die  \ep3Xty  of  tito  order,  it  never  was  in  .evidence  that  the  order 
Ibr  payment  of  Ae  M.  per  week  was  countermanded  or  dispensed 
ivid^  and  tiiat  order  was  decidedly  ill^ai  The  only  evidence 
respecting  it  was,  that  tile  sum  was  not  known  to  have  been 
paid*  This.point  alone  would  secure  the  plaintiff  a  new  trial, 
hx  order  to  ascertain  whether  the  military  officer  possesses  the 
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181 1.  power  of  taxation,  over  thatpay,*  to  which  the  soldier  i»  enti- 
tled by  the  mutiny  act.  But  it  is  not  true  that  the  soldier,  by 
the  terms  of  his  service,  is  left  wholly  destitute  of  every  civil 

Bailey.  right.  If  that  were  so,  he  could  have  no  property ;  he  could 
never  inquire  into  the  excess  of  jurisdiction.  There  may  be 
questions  of  nicety  in  particular  cases;  but  it  can  never  be, 
that  a  subject,  by  embracing  the  military  profession,  becomes 
an  outcast  from  the  law  of  the  land,  and  can  appeal  only  to 
the  military  law  for  redress.  Frye  v.  Ogle  was  a  very  striking 
instance,  where^  while  two  of  the  Judges  of  the  military  court 
were  in  the  very  exercise  of  their  judicial  duty,  they-'were 
seized  and  conducted  to  prison  at  the  instance  of  the  individual 
against  whom  they  had  transgressed  their  jurisdiction.  That 
case  determined  too  that  it  was  not  sufficient  for  the  defendant's 
justification  that  the  imprisonment  should  be  followed  up  by  a 
court-martial  at  some  time  or  other,  no  matter  how  distant.  It 
is  unnecessary  to  expatiate  on  the  cases  oiMostyn  v.  Fabrigas^ 
WaU  V.  Macnamaroj  and  the  residue  of  that  class,  none  of  which 
could  have  ever  existed,  if  it  had  been  a  sufficient  answer  to 
every  complaint  that  the  parties  were  acting  in  a  military  capa- 
city, for  that  would  have  made  it  unnecessary  to  inquire  into 
any  circumstances  of  aggravation.  Every  mutiny  act  contem- 
plates that  actions  may  be  brought  for  things  done  in  a  military 
character,  for  it  gives  the  plea  of  the  general  issue.    In  this  case 

[  85  ]  there  was  not  even  any  evidence  that  the  plaintiff  had  refused  to 
obey  the  order  to  go  to  school :  he  had  absented  himself  once,  and 
had  again  attended :  an^  the  defendant,  finding  himself  unable 
to  substantiate  that  charge^  has  recourse  to  another  supposed 
ground,  of  the  plaintiff's  inpiting  others  to  disobedience,  of  which 
tht^re  is  no  proof.  The  length  of  imprisonment  which  was  in- 
flicted, was  not  only  not  justified,  but  by  the  23d  sect,  of  the 
16th  article  of  jear,  it  is  expressly  provided,  <^  that  no  officer  or 
soldier,  vA^o  shall  be  put  in  arrest  or  confinement,  shall  continue 
in  his  confinement  more  than  eight  days,  or  until  such  time  as  a 
couFt-martial  can  be  coaveniently  assembled.''  That  clause, 
therefore,  throws  it  on  the  officer  making  the  arrest,  to  shew  that 
be  made  it  with  a  view  to  a  court-martial,  and  that  a  court- 
martial  could  not  be  sooner  assembled:  but  diere  is  not  the 
slightest  evidence  in  this  case,  to  connect  the  arrest  with  the 
court-martial  which  happened  some  months  after,  or  to  shew 
that  both  were  fox  the  same  causey  or  that  the  delay  arose  from 

the 
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the  cause  aUq;ed.  Tliere  was  also  a  oonsiderable  portion  of  1811. 
UDDeoessary  violence  and  indignity  in  this  case^  even  if  the  right  '  - 
to  arrest  had  existed ;  and  for  that  excess  of  jurisdiction,  ao-  ^. 

c^ordiBg  to  the  cases,  trespass  well  lies.     The  defendant's  wholq      Bailkt. 
authority,  then,  rests  on  this  clause,  it  was  for  him  to  shew,  that 
either  he  tried  the  plaintiff  within  eight  days,  within  which  time 
the  articles  of  war  presume  that  a  court-martial  may  be  ob- 
tained, or  that  he  applied  for  a  court-martial,  and  did  his  best 
endeavours  to  obtain  it  within  eight  days.    It  is  not  now  thQ 
question,  whether  the  ikcts,  if  proved,  would  be  an  answer  to 
the  action,  but  whether  the  nonsuit  shall  stand,  which  proceeded 
on  the  ground  that  it  was  unnecessary  to  go  into  the  iact<:.    That 
of  which  the  plaintiff  complains  is,  that  at  the  trial  the  defendant 
was  never  put  on  his  defence.     Grant  v.  Shards  B.  JB.  HiL  T. 
24  6.  S.    That  was  an  action  ibr  an  assault:  the  defendant  was 
an  officer  as  weU  as  the  plaintiff.    The  plaintiff  was  directed  to       [  8^  1 
give  a  military  order :  he  sent  two  persons,  and  they  fiuled.*    The 
defendant  said.  What  a  stupid  person  you  are ;  and  twice  struck — 
hkn;   and  although  the  circumstances  occurred  at  Gibraltar^ 
and  in  the  actual  execution  of  military  service,  it  was  held  the 
action  lay.    And  though  Lord  Mansfield^  C.  J.  was  very  de- 
aarotts  to  set  aside  the  verdict  which  had  been  found  for  the 
plaintifi^  with  20^  damages,  the  Court  refused  a  new  trial.  This 
directly  contradicts  tibe  position  that  a  military  man  can  have 
DO  remedy  against  ill-treatment  received  firom  another,  but  only 
by  a  court-martial,  whidi  can  give  no  damages.    The  plaintiff 
cpold  already  read  and  write,  so  that  the  order,  so  far  as  re^ 
apected  him»  was  perfectly  unnecessary.    The  mutiny  act  au- 
thorizes no  other  confinement  than  what  is  necessary  to  secure 
the  appearance  of  the  delinquent;  it  does  not  authorise  a  com- 
jnittfll  to  the  county  gaoL    The  24th  article  of  the  16th  section 
of  the  articles  of  war  requires  that  a  prisoner  shall  be  committed 
to  the  'diarge  of  the  officer  commanding  the  guard,  or  of  the 
provost  martial,  and  that  the  officer  committing  him  shall,  at  the 
aame  tim^  deliver  an  account  in  writing,  signed'  by  himself,  of 
the  crime  with  which  the  prisoner  is  diarged.     But  in  the  case 
of  deserters,    an   express  authority  to  use  the  gaol  is  given. 
[Manffield^  C.  J.    That  provision  was  introduced  to  make  it  the 
duty  of  the  gaoler  to  receive  the  prisoner,  which  otherwise  he  r 

not  compellable  to  do.    But  he  was  not  bound  to  receive 
soldier.]    The  26th  article  of  the  16th  section  requires  the 

officer 
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1811.       oflicer  or  provost  iiiatbl^  wtdiin  84  hours  aftei^  the  tommiunmu 
"* — '       fo  give  in  writing  to  the  oolond  or  oommandiiig  oflicer  of  the 

Wakosh     ]^q|^(  10  which  the  prisoner  belongsi  his  name,  crime,  and 

Bailst.      the  name  of  the  officer  who  committed  him ;  neither  of  which 
requisites  was  poroved  to  have  been  complied  with  in  the  present 

[  87  3  case.  If  there  be  not  a  charge  in  writing,  the  officer  may  re^ 
fhse  to  reodve  the  prisoner;  and  it  may  thence  be  inferred  that 
it  is  illegal  to  eoitfmit  him  without  such  a  charge.  The  plaintiff 
made  repeated  applications  to  the  gaoler  for  a  copy  of  the  charge 
against  him,  and  it  waa  not  till  after  great  part  of  his  imprison^ 
ment  wae  over,  ibht  he  could  obtain  it«  [iMoreHce^  J.  The 
clause  certainly  contahis  profisiona  very  advantageous  to  the 
prisoner,  and  such  as,  if  properly  complied  with,  )ead  to  his 
trial  and  liberation^  none  of  which  are  applicable  to  a  ccrnimon 
gacJer.}  To  give  the  officer  who  arrests^  a  jmrisdlictf^i,  it  is 
necessary  tfiftt  a  crime  should  hate  been  committed.  It  may  be 
doubted,  whether  an  accusation  only  of  a  crime  would  justify  an 
serrest.  In  the  pi^sent  ease  Ae  defendm>te  repudiate  the  charge, 
.£[>r  which,  as  i^ipears  by  the  evidenoe,  the  prisoner  was  com- 
mitted, and  endeavour  to  set  up  another,  of  which  there  is  no 
proo£  At  the  trial,  it  was  requested,  on  the  part  of  the  plain-* 
tiff,  that  all  these  things  might  be  gone  into^  but  tiie  counsel  for 
.  the  defendant  refused,  and  chose  to  stand  on  the  point  of  juris- 
diction.  It  was  at  least  incumbent  en  the  defendants  to  shew 
that  aft  the  rigour  which  waa  practised  towards  the  plaintiff  watf 
necessary  to  secure  bia  appearance  at  the  trial ;  and  why  it  was 
eontinued  beyond  the  eight  dflys,r  which  the  artides  of  war  jM^ 
some  wiU'  be  sufficient  for  procuring  a  court-martial;  and  unless 
this  be  diewn,  even  though  the  Imprisonment  for  tiie  eight  days 
were  kwiAil,  the  oonfinement  on  the  nvnth  and  every  subsequent 
day  is  m  new  act  of  fiUse  imprisonment  without  any  new  aatign^ 
meau  [Idtoarenee^  J.  observe^  that  Ihye  brought  hiaaeticM  of 
trespass  against  OgUf  for  the  acta  which  the  coiirt«martiai> 
whereof  he  was  president^  did  in  eotceta  of  their  jurisdiction ; 
and  it  was  held  that  when  they  exceeded  their  jurisdiotion,  tret* 
pass  lay :  bat  he  iatinated,  thai  as  there  was  anotiier  aetioil 
pending  agamst  d^  cofenel,  in  consequence  of  his  having,  ithea 

[  S8  ]  ^^^  plaintiff  was  brought  up  on  the  third  day,  again  remanded 
him  to  prison,  the  plaintiff  could  not  recover  against  this  present 
defendant  for  any  longer  period  than  the  tiiree  daya'  imprison*- 
ment,  and  that  two  sevcml  actioiu  could  not  be  sustained  agatnat 
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several  for  the  same  act  of  imprisonment.  If  two  commit  a 
tort,  and  the  plaintiff  recovers  against  one,  he  cannot  recover 
against  the  other  for  the  same  tort  (a),] 

Mansfield,  C.  J.     This  is  an  apph'cation  to  set  aside  a  non- 
suit.    It  is  an  action  for  false  imprisonment  brought  by  a  Ser- 
jeant in  the  local  militia  against  the  adjutant  in  that  militia. 
The  evidence  is  simply  this ;  an  order  was  made  by  the  colonel 
that  the  Serjeants  and  corporals  should  attend  an  evening  school 
for  the  purpose  of  learning  to  read  and  write ;  the  seijeant- 
major  was  to  be  tlie  school-master,  and  all  the  men  were  to  pay 
Sd.  per  week  to  defray  the  school-master's  salary  and  the  ex- 
penses of  fire  and  candles.     Therefore  it  was,  first,  an  order  to 
attend  a  Bchool  for  learning  to  read  and  write;  secondly,  it  was 
a  tax  of  payment  of  money.     The  defendant's  counsel  have  ad- 
mitted, properly,  I  dare  say,  that  the  plaintiff  was  not  impri- 
soned for  disobedience  to  this  order,  but  for  supposed  mutmous 
expressions:  of  them,  however,   is  no  evidence.     The  learned 
judge  was  desired  to  nonsuit  the  plaintiff  upon  the  ground  of  a 
doctriae,  supposed  to  be  established  by  the  case  of  Sutton  v. 
Johnstone^  that  an  inferior  officer  cannot  maintain    an  action 
against  a  superior  officer  for  imprisonment  inflicted  in  conse- 
quence of  disobedience  to  any  command  whatsoever,  issued  by 
the  superior  to  the  inferior  officer.     To  be  sure,  that  is  a  very 
wide  inference  to  draw  from  Sutton  v.  Johnstone^  that  being  only 
fl  case  of  imprisonment  for  disobedience  to  the  orders  issued  ia 
the  heat  of  a  battle,  where  obedience,  and  instant  obedience,  is 
necessary.     Lord  Mansfield  and  Lord  Loughborough  do  not  de- 
cide this  point;  they  expressly  avoid  determining  it,  though  they 
intimate  st  very  strong  opinion,  and  observe  that  it  is  a  very  im- 
portant case,  and  send  it  to  the  dernier  resort.     The  only  point 
therefore  decided  in  Sutton  v.  Johnstone^  is,  that  there  was  pro- 
bable cause  for  the  imprisonment  in  that  case.     Here  it  is  ad- 
mitted by  the  defendant,  that  it  is  not  for  disobedience  to  the 
order  that   the  imprisonment  was  inflicted,   but  for  mutinous 
expressions,  which  were  not  proved;  so  that  the  event  of  this 
motion  is  not  made  directly  to  depend  upon  the  legality  of  that 
order.     But  with  respect  to  the  order  itself,  it  might  indeed  be 
very  convenient  that  a  military  officer  might  be  enabled  to  make 
the  men  under  his  command  learn  to  read  and  write,  it  might  be 

U)  Over-ruling  a  gratuitoas  opinion  to  the  contrary  in  the  case  of  Fri/e 
V.  Ogltf  2  MacarthuTf  4th  cd.  269. 

Vol.  IV.  F  very 
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1811.       very  useful}  but  is  not  a  part  of  military  discipline.    Then,  fur- 

ther>  there  is  a  tax  of  Sd.  per  week  for  learning  to  read  mil 

WAJ^fi^  write.  Now  if  the  House  of  Lords  had  inserted  in  an  act  of 
Bau^ey.  parliament,  that  Serjeants  and  corporals  should  pay  &i.  per 
week  for  learning  to  read  and  write,  the  bill,  on  coming  down  to 
the  Lower  House^  would  certamly  have  been  thrown  out;  and 
clearly  a  commanding  officer  of  a  regiment  cannot  impose  that 
tax.  We  think  then  that  the  order-to  attend  the  school  most 
probably  was  bad,  and  an  excess  of  authority,  but  the  order  of 
taxation  was  certainly  so ;  and  that  order  was  never  rescinded. 
The  subject  canqot  be  taxed,  even  in  the  most  indirect  way, 
unless  it  originates  in  the  lower  house  of  pajrliament.  We  there* 
fore  think  the  rule  must  be  absolute  for  a  new  trial,  but  I  must 
'  es^press  the  strongest  wish  that  the  cause  will  not  be  again  tried; 
&r  all  disputes  respecting  the  extent  of  military  discipline  aire 
greatly  to  be  deprecated,  especially  in  time  of  war :  they  are  of 
the  worst  consequence,  and  such  as  no  good  subject  will  wish  to 
see  discussed  in  a  civil  action :  they  ought  only  to  be  the  subject 
o(  arrangement  among  military  men. 

Rule  absolute  for  a  new  trial. 


p7i      ■ 


[  90  ]  Baxteh  v.  Nichols. 

The  bank-  HT^E  defiendant,  who  was  a  surety,  had,  with  three  others, 
™P^  "^  ^r-  -*■  jointly  and  severally  granted  by  deed,  to  the  plaintiff  an 
of  several  joint  annuity,  and  jointly  and  severally  covenanted  for  the  payment, 
ammky  wid"  ^^^^h  was  further  secured  by  a  warrant  of  attorney,  to  confess 
corenantots  for  joint  and  Several  judgments.  A  joint  judgment  upon  the  cove- 
cha^  tiie*^  nant  had  been  entered  up  against  the  four,  and  execution  had 
bankrupt,  but  iggued,  and  a  levy  had  been  made  upon  the  goods  of  Nichclsy  for 
fendants.  whom  Vaughan  had, ,  on  a  former  day  in  this  term,  obtained  a 

rule  nisi^  to  set  aside  the  execution,  judgment,  and  warrant  of 
attorney,  upon  affidavits  which  stated,  that  since  the  grant  of 
the  annuity  the  defendant  Nichols  had  become  a  bankrupt  and 
obtained  his  certificate ;  the  consequence  of  which  was  conceived 
to  be,  that  under  the  stat.  4*9  6.  S.  c.  121.  s,  17.  the  annuity  was 
vacated,  and  all  the  securities  had  become  void. 

LenSj  Serjt.  on  this  day  shewed  cause  against  this  rule.  He 
contended,  that  a  surety  was  not  within  this  clause,  which  enacts, 
that  it  shall  be  competent  to  any  annuity  creditor  of  apy  person 

^^st 
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egainst  wimitn  a  cowmwilioo  of  bankript  should  fesUe  after  the       1811. 
of  that  act,  whether  the  same  diOBld  be  eeciired  by  bbiid, 


or  coreBant,  or  bond  and  ooranant,  or  by  whatever  ttstntuice  olr      ^^xi^k 
Msannces    the  same  Aodd  be  secured,    aod  whether  there     Kicnots. 
sfaodd  or  should  not  bc^  or  bad  been,  any  arrears  of  sncfa  an- 
vakjf  at  or  before  the  time  of  the  bankn^'^*  ^  i)rote  under 
mtA  oommiision  as  a  crsditor  fer  the  vahi6  of  such  amitiity, 
vhich  ^alue  die  commissioners  shonid  have  power,  ud  were 
^Mveby  required,  to  ascertniti ;  and  the  certificate  of  every  batik- 
mpt,  under  whose  comindision  such  proof  should  be^  or  might 
luive  been  made^  should  be  a  disdiarge  of  such  bankrupt  against      C  91  1 
all  demands  whatever  in  respect  of  such  annuity,  and  the  arrears, 
end  &tafe  payments  thereof,  in  the  same  manner  as  such  cer- 
tificate would  dischatge  the  bankrupt  with  respect  to  any  other 
debt^  proved,  or  which  might  have  been  proved,  under  the  cotn*^ 
miflsion«     He  urged  that  this  clause  could  not  put  an  end  to  the 
auretjship,  because,  since  'Htue  covenant  was  joint,  if  it  had  that 
€flfoct,  it  must  also  put  an  end  to  the  covenant  and  annuity  alto- 
gether, and  would  dkcharge  the  principal,  as  well  as  the  surety, 
whidi  could  never  have  been  inteoded.    Whether  in  the  form  of 
Uie  deed  the  defendant  appear  to  be  a  principal  or  not,  is  imma- 
terial; he  had  sworn  he  was  a  surety,  and  he  must  stand  or  iail 
by  his  own  affidavit.    The  rule  must  at  all  events  be  discharged, 
because  the  defendant  had  falsely  intitled  his  affidavit  in  an 
action  against  himsdf  only,  ndiereafe  the  action  was  against  four. 
The  €oiut  oannot  hold  the  annuiQr  vend  as  agafmt  this  de- 
fisadanty  without  holding  it  void  as  to  all;  for  the  certificate 
cperateft  as  a  satisfiBK^tion   in  respect  of  this   defisndabt,  and 
whatever  is  a  satisfiMstlon  received  from  one  must  operate  as  a 
diaehaige  of  dl  die  others;  the  very  object  and  meaning  of  the 
dense  wae  to  annihilate  the  annuity  altogether  in  those  cases  to    . 
which  it  appKes,  and  to  commute  it  into  a  wholly  different  tfailig, 
w.  a  sum  of  money  due  firom  the  assignees  of  the  baukrttpt. 
la  die  plaintiff  to  have  this  sum  of  money,  and  moreover  to  hold 
hk  atioiAty  i^pinst  all  the  other  grantors?    That  would  be  un- 
jiiat  on  Ae  otiier  side;  but  if  the  ammity  is  wholly  detennhted 
by  Ae  bankraptqr  and  certSflcate  of  one  grantor  who  joins  oftly 
ae  sorely,  it  would  be  &r  better  to  have  no  sureties  for  the  pig- 
ment of  the  aniittity.    F^om  Al  these  absurdities  and  hard^ps 
consequent  upon  a  different  construction,  it  necessarily  followed 
flmt  thig  diMent^  smtt  defied  to  extend  beyond  the  original  ^     [  92  ] 

grantor. 
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1811.  Vat^hatif  in  support  of  his  rule,  contended  that  tiiere  was  no 
foundation  for  the  distinction  which  had  been  taken  between 

n ATTVR 

^^  principal  and  surety :  whatever  might  be  the  operation  of  the 

Nichols,      clause,  as  it  affected  the  joint  judgment,  it  could  not  affect  the 
covenant,  which  was  several  as  well  as  joint,  nor  the  warrant  of 
•attorney,  which  empowered  the  plaintiff  to  enter  up  several  as 
well  as  joint  judgments.     Ther^  was  not  therefore  that  supposed 
,hardship  attendant  on  the  case  which  had  been  artificially  sug- 
gested, but  if  there  were,  the  Court  ought  not  to  be  influenced 
by  the  inconvenient  consequence  of  tlie  statute. 

Mansfield,  C.  J.  saw  no  reason  why  the  plaintiff  might  not 
proceed  on  the  joint  judgment  against  the  other  three,  though 
the  fourth  was  discharged  by  bankruptcy.  The  Jieri  facias 
-which  was  against  four,  was  therefore  not  to  be  set  aside,  except 
so  far  as  related  to  ^his  particular  man,  as  to  him  the  rule  must 
he  absolute  pro  tanto. 

Chambre;,  J.  The  act  is  very  defective,  it  makes  no  distinc- 
tion between  principal  and  surety.  It  introduces  an  almost 
inscperable  objection  to  giving  it  effect  in  a  court  of  law  in  any 
case  of  joint  grants  4)f  annuities;  for,  by  the  act,  a  value  is  to 
be  put  on  the  whole  annuity,  and  a  dividend  to  be  paid  on  that. 
Then  what  is  afterwards  to  be  done  in  a  court  of  law,  suppose 
the  plaintiff  wishes  to  proceed  against  a  solvent  grantor  for  the 
arrears  of  the  annuity  ?  It  would  drivp  the  parties  into  a  court 
of  equity ;  for  a  court  of  law  has  no  means^  to  apportion  the 
yearly  value.  Perhaps  a  court  of  equity  might  put  the  party  to 
[  ^S  1  his  election,  to  say  whether  he  would  proceed  and  receive  the 
dividend  or  not,  but  how  can  a  court  of  law  do  that?  The 
clause  is  very  defective^  for  it  does  not  declare  what  shall  be  the 
consequence  of  the  bankruptcy  of  a  grantor  with  respiect  to  others; 
it  would  have  been  better  if  the  legislature  had  declared  tliat : 
.  perhaps  it  might  have  been  as  well,  if  they  had  given  the  annui  • 
tant  the  option,  either  to  require  from  the  other  solvent  persons 
the  residue  of  the  ascertained  value,  or  that  the  annual  payment 
should  thenceforth  be  reduced  in  the  same  rate  as  the  dividend 
bears  to  the  whole  assessed  value.  The  object  of  this  clause 
was  merely  to  discharge  the  bankrupt  and  his  future  effects,  but 
the  rule  which  is  pronounced  will  not  prevent  the  plaintiff  from 
proceeding  against  the  other  three,  aslie  might  otherwise  liaye 
done. 

Riii«  absolute  to  set  aside  the  Iet|r. 
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BoRRADAiLE  aud  OtlicTs,  Assignees  of  Read,  a  Banic-      j„i^  ^^ 

rupt,  V.  Lowe. 

THIS  was  an  action  upon  a  bill  of  exchange  for  100/.,  drawn  ^  **^JJ!^Ii*f" 
by  G«  £.  Marsderij  payable  to  his  order,  and  accepted  by  of  a  bill,  who 
Thomas  CMj  and  indorsed  by  Marsderiy  James  Foster,  W.  R.  ^tlfo?^-^ 
Jndersanj  Trevor  and  Coi,  and  by  the -defendant.    Upon  the  m^t,  after  m- 
trial  before  Mansfield^  C.  J.  at  the  London  sittings  after  last  eha,  teiiiDg  ^ 
Easter  term,  it  appeared  that  the  defendant,  who  resided  at  P^intiff  that 

^  rr  -7  Yic  would  Doe 

Whitchurch^  Salop,  had.  paid  the  bill  in  discharge  of  a  debt  of  remit  till  he  re- 
25/.  16*.  due  to  the  bankrupt's  estate,  to  one  Jenkins,  who  was  .nd  desiring "' 
employed  by  the  plaintiffs  to  collect  such  debts,  and  that  Jenkins  ^®  plaintiff;  if 
^had  paid  him  the  difference  in  cash  bills  at  the  time  of  such  pay-  the  defendant 
ment.    The  bill  became  due  on  the  \9ih  January  1811,  and  was  "ro"Ue%ul  tT 
dishonored.     On  the  25th,.  notice  of  the  dishonor  was  commu-  7>«oorandCo., 
nicated  to  the  defendant  by  the  managing  clerk  of  the  plaintifis  j^onenou"^ 
in  the  following  letters :  January  25,  181 1.     Sir,  a  bill  you  paid  ^^^  *?'*!^ 

-«        ■  •»-»•  1  1       ^^     -w^    -mw        «  mt  also  banken  at 

to  Mr.  Thomas  Jenkins,  drawn  by  G.  J?.  Marsden  on  Thomas  the  defendant's 
CM,  due  Jan.   19,  ( Saturday }h2Lwmg  been  dishonored,  and  5l!^e.fwM*" 
noted  (Ij.  6dS)  I  request  you  will   make  provision  for  it.    I  held  not  to  be 
should  have  apprised  you  sooner  of  the  circumstance,  but  Mr.  of  laches  and 
Jenkins  having  quitted  our  employ,  I  did  not  know  where  to  find  P"**^  ^h^'^* 
liim.    I  did  write  to  him  in  course  under  cover  to  Mr.  «7.  G.  fendant^ondU- 
Eoereti  Heyterbury,  in  whose  service  he  now  is.     From  his  ro-  jj^^""' i*5raa 
cdpts  I  could  only  trace  the  bill  to  a  Mr.  Goodwyn  Lioyd,  to  discharged, 
whom  I  wrote  on  Monday,  and  it  was  his  answer  this  morning  paymenu 
that  led  to  the  explanation.    Signed  <7.  Wilkins.    To  John  Jjonoe, 
Whitchurch.    To  this  letter  the  defendant  returned  the  follow- 
ing answer:  Sir,  I  cannot  think  of  remitting  till  I  Veceive  the 
draft ;  therefore  if  you  think  proper  you  may  return  it  to  Trevor 
and  Co.,  Whitchurch  Old  Bank^  if  you  consider  me  unsafe. 
S||;ned  J.  Lctme,  Whitchurch,   28th  January,  1811.     To  "Mr. 
Join  Wilkins.    In  consequence  of  this  letter  the  bill  was  remit-, 
ted  to  Trevor  and  Co.,  who,  after  some  days,  returned  it  to  the 
pluntifls,  alleging  that  they  had  applied  to  Anderson,  atid  re- 
Q^ved  it  back  from  him,  as  out  of  time ;  and  that  as  the  delay 
Itftd  arisen  with  them  (the  plaintiffs)  they  neither  considered 
tlieiDselves  nor  the  defimdant  liable.    At  that  time  the  indorse- 
ineQls  of  Trevor  and  Co.  and  of  the  defendant  had  been  struck 
out.    A  question  was  made  at  the  trial  on  behalf  of  the  defend- 
ant, 
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]8n#       ant,  whether  the  plaintifis  had  used  due  diligence  in  giving  no- 
tice to  the  defendant  of  the  dishonor  of  the  bill,  upon  which 
part  of  the  case  however  the  phdntiffii  did  not  re}y  mvdi^  but 
LowB.       they  principally  insisted,  that  whatever  laches  might  be  imputable 
[  AS  ]       to  them  in  that  respect,  the  defendant  had  waved  the  want  of  due 
notice  by  bis  letter  of  the  SStfi  fjijanumy^  which,  a»  they  contend- 
ed, amoantcd  to  a  new  promise  to  pay  the  biU.  A  verdict  was  found 
for  the  plaiatifi^  with  liberty  to  the  defendant  to  move  to  enter 
a  nonmit,  whid»  Skepherd^  Serjt  accordingly  did,  and  obtained 
a  rule  nisi  for  thi^  porpose  on  a  foiner  day  in  this  term.    He 
adverted  to  the  di&rent  consequences  resulting  from  a  waver  of 
Botie^  or  a  promise  to  p&y  after  want  of  notiee  made  by  the 
diawer  of  a  bSl  of  exchange,  and  where  such  waver  Gt  promise 
was  made  by  the  indorser,  the  latter  of  whom  must  be  thereby 
supposed  willing  to  beoome  liable'  after  all  possibility  of  a  re- 
xoedy  over  against  the  prior  indorsera  is  gone,  who  are  all  re- 
leated  bgr  the  lashes;  bot  in  ^  case  of  the  drawer  who  can 
only  look  to  the  acceptor,  his  ranedy  remains  precisely  the 
sime  aa  before;  for  the  accepter  is  always  liable  on  his  ac- 
oepteaoe. 

J&enif  SeijL  DOW  shewed  causey  imd  ['contended,  that  coup- 
l^g  the  lettes  cxf  die  SSA  January  with  defen^t^  answer 
th^^felQ  of  the  £8th,^  there  wae  a  sufficient  waver  on  his  part  to 
c»tMe  the  phiiiitiffii  to  miaintain  their  verdict.    The  plaintifi  in 
their  letlmr  iaforai  die  defendant  hoir  it  happened  that  they  were 
nirt  soenar  acquainlecl  that  be  was  connected  with  the  bHl,  viz. 
tbat  it  waeowing  ta  the  absence  of  the  derk  who  receiv^  it. 
Nethuig  thegoefove  is  concealed  fm»  the  defendant,  who  should 
\m^  rwda  his  staad  at  that  time^  if  he  intended  to  avail  hun- 
sd£  crff  the  ladbuet;    inateed  of  which,  he  writes  an  answer 
lA  seek  tenna  oa  shew  that  he  had  then  no  such  imen- 
tioR;  but,  that  en  the  contmry,  he  would  ptrp^  the  amount 
oC  th<^  hiUi  i£  it  W3et8<^  duly  resHttect  to  him  or  Trewr  and 
Co*.     That  letter,  therefore^  nay  be  considered  as:  evidence 
botk  of  a  wanrer^  and  a.  presftise  to  pay ;  and  the  cases  cX  Steoens 
[  96  ]      ^-  ISP^  l^Maaty  9S.  and  Lmdier.  Bodertson,  7  Easty  SWl.', 
which  was  a»  aotom*  against;  m  indoner,  19  an  auAority  to  shew^ 
the(t  after  havkig  onoe  waved  any  irregularity,  and  promised  to 
pafl  the  biU,  tihe>  defendant  caMfiot  afoerwards^  resume  the  objec- 
tiw.    U^m9mA}if>MagmondyG^hm Haddock  r. 
3  G«  8.  ftMi  3901  nv  i£  an  indorsee  has  neglected  to  demand  of 
tliedMwaclaacaBWiMDfrtte%i^s«b8equent  promue  to  pay 


BORRADAILE 


iH  THE  Firnf-piRST  Year  of  GEORGE  III.  96 

by  the  indorsevmll  cure  this  laches.     Admitting  that  the  de-        1811. 
fendant  might  be  udder  a  misapprehension  of  the  law  as  to  his 
liability,  until  the  bitl  was  returned  to  the  plaintiffs  by  Trevor 
and  Co.,  yet,  as  he  was  apprised  of  all  the  circumstances,  his       Lowe. 
ignorance  cannot  avail  him* 

Shepherd^  Serjt.  in  support  of  the  rule.  The  questibn  is, 
whether  the  plaintiffs  are  not  bound  by  law  to  prove  that  due 
notice  has  been  given  in  respect  of  this  bill.  If  they  are  bound, 
the  letters  upon  which  they  rely,  so  far  from  proving  that  (act, 
a&rd  an  inference  directly  contrary  :  unless  the  promise  to  pay 
contained  in  the  defendant's  letter,  which  was  made  only  on  a 
supposition  that  all. had  been  regularly  done,  must  be  taketi  to 
be  an  admission  to  that  extent  There  is  a  main  difference  in 
point  of  fiu:t,  if  not  of  law,  between  an  indorser  and  drawer  of 
a  bill  of  exchange,  with  respect  to  the  consequences  of  such  an 
admission ;  as  to  which,  the  indorser  stands  in  a  situation  of 
much  greater  detriment.  The  drawer  can  at  no  period  look  to 
any  other  than  the  acceptor  for  pajrftienf,  and  to  him  he  may 
reM>rt  at  any  distance  of  time ;  but  eveify  indorser  has  a  right  \Jt$ 
resort  to  each  prior  indorser,  unless  they  are  discharged  from 
their  liability  by  the  want  of  due  notice.  If  they  are  once  dis- 
charjged,  their  liahifity  is  gone  for  evef ,  ftfid  c6fiteqtietiUy  th^  ef^ 
fiM  of  a  waver,  or  k  prcti&ise  to  pay  oft  the  plirt  of  any  ii^orser^ 
mlder  sncfa  eircumstafiees,  \a  to  ehaf^  hiniself  after  he  has  b^eii 
once  discharged,  and  all  meaito  6f  relnlbtti^siiig  hittiAelf  ate  at  ati 
Old  with  the  payment  of  the  bill.  There  is  then  no  considera-  F  97  ) 
tion  for  such  a  promise ;  but  it  is  a  nudum  'pactum^  and  will  not 
bind ;  for  th^e  is  no  mffiil  obligatibti  upon  any  indorser  to  pay 
the  bill  after  he  is  discharged  by  the  laches  of  the  indorsee,  and 
hliB  remedy  over  against  the  othd!t  ittdbrsera  is  thereby  gone.  In 
hsMUi  ▼.  Bobertsorif  Lofd  J^len6or(^7i  considers  the  promise 
as  evidence  that  all  things  Wete  rid  acta  /  but  that  inference  is 
disproved  in  thia  case. 

ICaksfieId^  C.  «f.  I  am  extremely  glad  I  saved  this  point ; 
for  Itay  ndnd  fluctuated  upon  it  very  much  at  the  trial :  but, 
upon  a  further  consideration,  I  do  not  find  any  case  in  which 
an  indorser,  aftef  having  beeti  discharged  by  the  laches  of  the 
holder,  has  been  held  liable  upon  his  indorsement,  except  where 
an  express  promise  to  pay  the  bill  has  be^  proved.  Now  the 
letter  of  tfae  defendant  coiitains  n6  suc£i  expr^  promise^  but  in 
a  great  measure  shews,  that  the  defendant  was  writing  under  a  ' 

iDppoaition  that  he  was  liable^  and  tliat  tLe  prior  indorsers  would 

pay 
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pay  the  bill ;  for  he  desires  that  it  may  be  sent  to  Trevor  and 
Co.,  who  were  the  indorsers,  next  in  priority ;  but  when  he  after- 
wards finds  that  the  case  is  otherwise,  and  that  the  other  indorsers. 

• 

would  not  pay,  and  that  he  also  was  discharged,  he  refuses,  as  it 
was  still  open  to  him  to  do.  I  cannot  consider  the  letter  as  con- 
veying an  absolute  promise  to  pay  at  all  events,  whether  Trevor 
and  Co.  did  or  not;  and  I  think,  in  this  case,  it  would  be  too 
much  to  fix  the  defendant  by  any  such  implied  promise.  In 
most  of  the  cases  where  the  defendants  have  been  held  liable^ 
they  have  either  made  an  express  promise  to  pay,  or  a  promise 
when  they  had  a  full  knowledge  at  the  time  that  they  were  dis- 
charged, or  where  there  was  a  teal  debt  binding  in  conscience, 
due  from  them ;  but  none  of  the  cases  have  gone  to  the  extent  of 
making  this  defendant  liable ;  and  to  hold  that  he  was,  in  this 
instance,  would  be  extending  them  beyond  their  fair  import. 
Per  Curiam^  Rule  absolute  for  a  nonsuit,  (a) 

(rt)  Laxcrcnce,  J.  absent. 


July  2<]. 

Recovery 
amended  by 
substituting  the 
name  of  the  at- 
torney for  the 
name  of  the  » 
vouchee,  which 
had  by  mistake 
been  inserted 
in  the  place  of 
the  attorney's 
name. 


July  2d. 

If  a  defendant 
pleads  a  justifi- 
cation in  tres- 
pass, and  the 
plaintiff,  with- 
out traversing 
it,  new  assigns . 
a  trespass,  not 
concerning  his 
his  title,  &c., 
oh  which  issue 
is  joined,  and 
found  for  him, 
the  plaintiff  is 
entitled  to  no 
more  costs  than 
damages,  under 
«2  &  23  Car,  2, 
c.  9.  #.  136. 


Shaw,  Demandant ;  Le  Blanc,  Tenant ;  Ramsat,  and 

Wife,  Voachees. 

JJENSj  Serjt.  obtained  permission  to  amend  the  warrant  of  at- 
torney in  this  recovery  by  substituting  the  name  of  Robert 
Shaw,  the  attorney,  for  Ramsay  the  vouchee,  who  was  made  to 
constitute  himself  his  own  attorney. 


Gregory  t.  Ormerod  and  Banks. 

npRESPASS  for  breaking  and  entering  the  plaintifTs  dwel- 
•*•  ling-house  and  seizing  his  goods.  Both  the  defendants 
pleaded  not  guilty,  and  the  defendant  J?awi5  also  pleaded  two 
special  justifications  under  a  warrant  directed  to  him  as  bailiff  of 
the  sheriff  of  Kent,  Upon  a  writ  oi  testatum  Jleri  facias  issued 
against  the  goods  of  the  plaintiff,  the  replication  newly  assigned 
other  and  different  trespasses  committed  after  the  return  of  the 
said  writ  oijieri  facias,  and  not  guilty  being  pleaded  thereto,  a 
verdict  was  found  on  the  new  assignment  against  the  defendant 
Banks,  with  15.  damages,  and  upon  the  residue  for  both  the  de- 
fendants, and  the  prothonotary  having  allowed  the  plaintiff  the 
full  costs  of  the  trial  as  against  the  defendant  Banks,  and  taxed 
the  defendant  Ormerod  his  costs. 

Lens, 
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.  Lens^  Seijt.*  on  a  former  day  in  this  term  obtained  a  rule  nisi        \%l\. 

(or  reviewing  the  taxation,  on  the  ground  that  the  plaintiff  was        

entitled  to  no  more  costs  than  damages ;  and  if  the  Court  should      ^^^^^^^v 
be  of  opinion  that  he  was  entitled  to  full  costs,  then  for  deduct-     Ormkroo* 
ing  the  costs,  of  the  defendant  Ormerod  from  the  costs  to  which 
the  plaintiff  was  entitled  against  the  defendant  Banks,      The 
latter  part  of  the  rule  he  obtained  on  the  authority  of  i  T.  R, 
123.  Miichel  v.  Oldfield^  which  case  however   the  Court  then 
said  was  distinguishable,  bccatise  there  the  debt  and  costs  allow- 
ed to  be  set  off  were  due  from  the  same  plaintiff  to  the  same  de- 
fendant; here,  the  costs  due  from  the  plaintiff  to  the  defendant 
Ormerod  had  no  connection  with  those  which  might  be  due  from, 
the  defendant  Banks  to  the  plaintiff.     In  the  result  however  it. 
became  unnecessary  to  consider  further  of  that  point. 

Shepherd  and  Best^  Serjt^  now  opposed  the  former  part  of  the 
rule  on  the  authority  of  Martin  v.  VaUance^  1  EasL  S50,  where, 
in  trespass,  upon  a  verdict  for  the  plaintiff  on  t^  new  assign- . 
ment  with  Is.  damages  only,  the  Court  held  that  he  was  entitled 
to  full  costs  notwithstanding  there  was  a  verdict  for  the  defendant . 
on  his  plea  of  justification ;  and  the  Court  said  that  the  rule  had 
been  established  long  ago  in  Asser  v.  Finch^  2  Lev.  234.  and . 
acted  upon  subsequently  in  many  cases ;  and  therefore  it  was  not 
fit  to  depart  fi'om  it :  that  rule  is  not  at  all  impeached  by  the 
subsequent  decision  in  Thornton  v.  Williamson^   13  East^   191. 
which  is  clearly  distinguishable,  for  in  that  case  there  was  judg- 
ment by  de&ult  on  the  new  assignment,  and  the  only  question . 
was  whether  the  plaintiff  was  right  in  taking  issue  on  both  the 
defendant's  pleas  of  justification,  on  one  of  which  only  a  verdict 
was  found  for  him,  and  on  the  other  for  the  defendant ;  and  the 
Court  held  that  he  should  not  have  gone  to  trial  upon  that  issue 
which  was  found  against  him,  but  should  have  let  judgment  go^     [  100  1 
thereon  by  default,  and  therefore  he  was  not  entitled  to  the  gene- 
ral costs  of  the  trial. 

Lens,  Serjt.  contra^  contended,  that  the  determination  in  Jfar- 
tin  y.  Vallance  was  no  authority  for  a  similar  decision  in  this 
case,  for  there  an  issue  was  joined  on  the  defendant's  justifica- 
tion, which  took  the  case  out  of  the  operation  of  the  stat.  22  & 
23  Car.  2.  c.  9.  s.  136.  because  the  freehold  might  have  come  in 
<lue8tion,  and  there  it  was  said  in  such  case  the  plaintiff  was  cn- 
^^ed  to  full  costs ;  but  here  the  only  issue  is  upon  the  new  as- 
'^Qment,  and  there  no  longer  remains  any  question  upon  the 
freehold,  but  it  is  reduced  to  an  ordinary  action  of  trespass  and 

a  verdict 
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a  Verdict  midet-4t09.  In  Coekerill  ▼.  Attahidnj  HuUdck  on  Co^s, 
86.  it  wair  «a  luid  dotm  by  Lord  Mttnsfield^  C.  J.,  who  8«id  thdt 
nothing  in  that  ease  was  upon  the  record  but  a  ^ne^oft  wfa^6lr 
a  trespass  had  or  had  not  bden  cotmnitted. 

MANstiSLD}  C.  J.  I  confess  that  I  am  unable  to  distingtiislk 
this  case  ftota  that  of  Coekerill  v.  AHanson,  in  which  it  was  A^ 
cided  that  the  plaintiff  n^as  not  entitled  to  fiill  costs.  In  thmt 
cfi^LSe  a  right  of  Way  was  pleaded  by  metes  and  bounds,  and  there 
was  no  issue  taken  thereon,  but  the  replication  new  assigned 
^xtra  viam,  and  upon  tliAt  there  was  a  verdict  under  40^.  So  in 
this  case  there  is  a  justification  under  a  warrant  which  is  not  trsK 
vers«d,  but  there  is  a  new  assignment,  that  the  defendant  com- 
mitted the  trespasses  at  other  times,  and  on  other  occasions^  than: 
are  mentioned  in  the  plea,  and  a  verdict  is  found  for  the  plain^ 
tiff  for  les^  than  40^.  damages,  upon  the  ground  that  the  officer 
had  contintted  in  possession  two  days  longer  than  was  necessary ; 
but  this  is  totally  distinguishable  from  the  case  of  Martin  t.  KoA- 
lanee,  kad  it  k  not  wonderftd  that  BuUer^  J.  should  have  est- 
prcssed  dissatlsftctfon  at  A66ie  cases ;  fbr  it  isa  monstrous  things 
that  when  a  plaintiff  has  been  wholly  in  the  wrong  in  bringing 
an  actioi^  for  a  trespass  which  is  foily  justified  by  a  right  of  way, 
or  other  right,  he  therefore  shall  have  fiiil  costs,  because  he  bringa 
another  action  Sot  another  little  trifimg  trespass  which  he  may 
Imppen  to  be  able  to  prove.  Therefbr^  the  rule  ought  to  be 
abiohite^  that  the  prothonotary  shall  review  his  taxation,  and 
shall  allow  no  more  costs  than  damages.  Vfe  could  not  how- 
ever set  aside  the  decision  in  Jkiir  v.  'jPifn:kj  and  Beak  V.  Mootf 
^Shr.  1168,  and  all  that  dass  of  cas^  without  looling  more 
particularly  into  them:  but  without  pursuing  that  inquiry,  we 
at^  satisfied  tkat  the  present  case  is  precisdy  similar  to  that 
of  OxHeHff  w  AOaniJOh.  If  the  law  were  otherwfs^  it  would  be 
an  encouragement  to  pbintiffir  t6  Ao  wrtmg,  and  bHng  vexatiouic 
actions. 

Rule  absolute  td  review  tUe  ttfutfon. 


^9  Demandant ;  Busswelb^  Tenant}.  •  ■■, 

Vottctoed* 

todh^tTa  j^^OSSET^  Seijt.  moved  to  amend  a  recovery  by  substituting^ 

jncoteryhf  in  all  the  pxt)ceeding8  tfie  name  of  Bussnoell  for  that  of  Car" 

'om^^^^tQ.  ^f  ^  ^e  tenant  to  the  precipe.    In  this  case,  the  vouchee  being 

^^^tnhrn^  in  &di^  the  usual  precaution  had  been  taken  for  diminishing 

companioii.  Uie 
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tlie  chaBce  of  the  proceedings  being  vacated  by  the  accident  of       1811. 

the  tenant  to  the  precipe  dying  before  the  acknowiedgment  could  ' 

be  reCamed  from  India  and  the  recotery  completedi  by  convey-       y^J^^ 

ing  the  premises  to  two,  Carter  and  Busstoellf  and  their  heirs  and 

asa^ns,  habendum  to  them,  their  heirs  and  assigns,  that  in  case 

i]f  the  death  of  one,  there^  might  probably  be  a  survivor ;  and  in 

die  deed  it  was  declared  that  the  premmes  were  conveyed,  to  the 

istent  that  they,  or  one  of  them,  might  become  tenant  to  the      [  102  ] 

precipe.    BusnoeU^  whose  name  had  been  inserted  in  the  pro- 

oeedings,  resided  in  a  distant  county,  which  rendered  the  choice 

that  had  been  made  of  him  inconvenient,  and  it  was  now  wished 

to  disdiarge  him  and  insert  the  name  of  Carter. 

The  Court  observedy  that  the  two  joint-tenants  made  but  one 
tenant  for  the  freehold,  and  if  only  one  of  the  two  appeared  as 
tenant,  the  recovery  would  be  suffered  only  of  a  mmety,  and 

Refused  the  appfication« 


Mot^iHE  V.  Lrmra  M  ^ 

THIS  was  an  action  of  assumpsit  for  freight    Upon  the  trial  J^^l  ^^^ 
at  GuUdhaUj  at  the  sittings  after  Hilary  term  1811y  before  ihippcd  at 
Manf/iOd,  Q.  J.,  it  was  proved,  that  the  plaintiff  took  on  board  £^^ 
a  cargo  of  wheat  at  DantziCf  consigned  to  the  defendant  at  Z/m*  '"^'S?uaa^ 
dtm^  and  signed  bills  of  lading  in  the  German  language^  whereby  la^i  in809S 
he  acknowledged  to  have  received  from  Simpson  19  lasts  of  wheat'  ^f^  biid  ma<^ 
in  426  bags,  86  lasts  of  ditto  in  739  bags,  22  lasts  in  455^  bagi»  chued  it  for 
and  23  lasto  in  472  bags,  the  four  parcels  being  respectively  ^Sa^* 
marked  with  different  marks,  which  were  copied  in  the  biU  of  *^^  imt  it  did 
lading ;  to  be  delivered  to  the  defendant,  he  paying  freight^  lU.  that  quantity 
sterling  per  last  of  wheat  taken  in,  with  10  per  cent,  ordinary  2««M»^^3Sch 
arrearage^  and  5  per  cent.  Cqplaien :  in  the  margin  was  wtittea  it  laiger.  Held 
^  100  lasts  of  wheat  in  2092  bags."     The  bill  of  lading  bore  waientiUedto 
date  at  Dcmtzic^  and  the  plaintiff  was  a  Prussian.    N^  evidanaa  frn^aooofd- 
was  given  that  the  com  had  been  measured  at  Dantzic  by  dthes  mm  in  tiM  biU 
party*  but  it  was  in  evidence  that  the  Dait/»c  last  was  a  measure  ^^!l^^^ 
of  greater  capaoi^  (the  diiflference  vaiying  from,  one-twentieth  to  Mghtoomimi- 
*(me»tenth,)  than  the  jBnig/iii  lasty  and  thatj^the  defendants  hi^^  aMuuroT^ 
the  com  by  the  latter:  the  plaintiff  therefore  dairnoi  frei^t  fot     C  *^^^  3 
as  many  lasts  as  the  cargo  was  believed  to  amount  ta  kk  EngjUsk 
ineaspBe^  and  as  were  expressed  in  the  bill  of  lading*    The  jiaij 
found  a  verdict  for   1519/.  as  for  the  freight,  &c.of  so  many 
lasts  as  the  cargo  would  amount  to  in  Dantm  lastsi  with  liberty 

8  for 


103 


CASES  IN  TRINITY  TERM, 


lail. 

MOLJLER 

Living. 


[  lOH 


for  the  plaintiff  to  move  to  increase  the  damages  to  1610/.  tlie 
freight  of  the  English  measure. 

Lens,  Serjt.  having  accordingly,  in  Easter  term,  obtained  » 
rule  nisi  to  that  effect, 

Shepherd  knd  Vaughan,  Serjts.,  in  this  term,  shewed  cause. 
This  is  a  Dantzic  bargain :  the  ship  is  freighted,  and  the  corn 
is  shipped  at  Dantzic  s  the  bill  of  lading  is  made  there,  in  tlie 
vernacular  language  of  that  country ;  it,  therefore,  is  necessarily 
a  contract  according  to  Dantzic  measure.  Jf,  as  i&  urged,  the 
captain  has  concluded  himself  by  the  written  instrument  bearing 
his  signature,  and  that  is  to  ascertain  the  quantity, ,  so  far  as  he 
is  concerned,  he  would  be  bound  to  deliver  100  lasts  here,,  and 
would  be  answerable  for  the  deficiency,  even  though  he  never 
received  it  on  board ;  but  the  special  jury,  who  are  conversant 
witli  these  subjects,  have  decided  it 

Ixnsj  in  support  of  his  rule.  The  interpretation  of  written 
instruments  is  not  within  the  province  of  the  jury.  If  it  be 
taken  that  the  com  was  measured  at  Dantzic,  there  is  no  question 
about  it;  but  if  it  be  considered  as  unknown  and  doubtful  what 
the  quantity  was,  then  the  parties  by  consent  have  assumed  it, 
and  concluded  themselves  from  ifurther  admeasurement,  l^ese 
1092  bags  are  put,  and  received,  on  board,  as  and  for  100  lasts; 
the  bill  would  have  expressed  it  to  be  Dantzic  measure,  ir  that 
had  been  intended.  It  would  be  idle  to  insert  the  number  of 
lasts  as  100,  unless  that  were  to  be  at  least  primd  facie  evidence 
of  the  quantity,  until  the  contrary  were  clearly  shewn ;  of  which 
there  is  no  evidence.  Cur.  adv.  vuU. 

Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Court. 

We  are  of  opinion  that  we  cannot  distinguish  this  contract  from 
the  usual  case  of  written  contracts,  where  there  is  no  ambiguity, 
and  that  on  this  contract  the  captain  has  agreed  to  parry,  and  the 
freighter  has  agreed  to  pay  for,  the  quantity  mentioned  in  the 
contract,  and  that  is  100  lasts;  that  they  are  bound  by  the  words 
of  this  bill  of  lading  as  they  would  be  by  any  other  written  instru- 
ment; and  that  it  is  irrelevant  for  them  to  inquire  whether  it  is 
Dantzic  measure  or  English  measure ;  the  instrument  describes 
not  merdy  100  lasts,  but  100  lasts  very  specifically  mentioned  as 
contained  in  so  many  bags;  and  I  am  of  opinion  that  if  evidence 
had  been  ofiered,  as  in  truth  it  was  not,  for  shewing  what  was  the 
real  quantity^  it  ouijht  not  to  have  been  received.  Therefore  the 
rule  must  be '  Absolute. 

FUIXEA 


IN  THi  Fimr-FiRST  Year  of  GEORGE  III.  105 

1811. 


Fuller  r.  Abbott.  j^^^  ^ 


SSUMPSIT  to  recover  the  sum  of  105/^  being  the  amount  ^j^J^t^^'b  *^. 


of  a  deposit  paid  by  the  plaintiff  to  the  auctioneer  employed  deotare'made 
by  the  defendant  on  the  sale  of  a  certain  ground  rent,  together  tog^f  the^i? 
with  the  expenses  of  investigating,  the  title  and  preparing  the  ^-  ^^  ^^y 
draft  of  an  assignment  of  the  same.    The  declaration  contained  certaio  pre- 
two  special  counts,  the  first  upon  an  assumpsit  "  that  the  defen-  ^^i^l^^\ 
'<  dant  had  a  good  title  to  the  ground-rent  put  up  to  sale,  and  ally,  clear  of 
^*  would  perform  the  conditions  of  sale;"  and  the  second,  **  that  perti-uxjuc, 
**  he  had  a  good  title  to  the  rent,  and  would  assign  the  same."  *^  ^-^^  «>▼«- 
The  plaintiff  allied,  <<  that  he  had  not  a  good  title  to  the  rentj  theiaM  y^J\y 
«  nor  did  nor  could  he  assign  it,— pifr  ywoc?,  the  plaintiff  lost  the  ""Z^^^tl^^ 
^^  benefit  of  the  contract,  and  was  put  to  an  expense  in  investi-  reserved  to  he 
"  gating  the  title."    There  were  also  counts  for  money  had  and  ^  to^^Tbe' 
received,  money  paid,  &c.  and  a  plea  of  general  issue  to  the  l*nd.tax,  pro- 
•whole  declaration.     Upon  the  trial  of  this  cause,  at  the  sittings  Held  that  by 
in  London,  before  Mansfield  C.  J.,  a  verdict  was  found  for  the  ';.J^^;;  J^^^P^J^ 
plaintiff  for  the  deposit  and  expenses,  subject  to  the  opinion  of  the  said  act,  so 
Court  upon  the  following  case :  By  indenture  bearing  date  25th  rMendum  and 
March  1808,  made  between  the  defendant  of  the  one  part,  and  covenant  as  sti- 

*    ,  pulated  for  pay- 

Jos^  Hankin  of  the  other  part,  it  was  witnessed,  that  in  con-  mentoftherent 

sideration  of  the  rent  and  covenants  thereafter  reserved  and  con-  ^'J^accoll^t 
tained,  the  defendant  did  demise  to  Hankin  certain  premises  of  property-tax 
therein  described,  to  hold  the  same,  with  the  appurtenances,  un-  the  residue" 


\o  Hankin,  his  executors,  administrators,  and  assigns,  from  the  good  for  ^y. 
day  of  the  date  o(  that  indenture,  for  the  term  of  82  years,  want-  rent,  sobject  to 
ing  20  days;  yielding  and  •  paying  therefore  unto  the  defendant,  *^^^^^'' 
his  executors,  administrators,  or  assigns,  yearly,  during  the  con-  the  plaintiff, 
tinuance  of  the  term,  the  yearly  rent  of  40/.,  by  quarterly  pay-  de^t  as^ur^ 
menta,  (specifying  the  days)  in  each  year,  clear  of  land-tax,  pro-  ^d%^  wm 
perty'taXf  and  all  other  taxes  and  deductions  whatsoever.     And  not  entitled,  oo 
the  lessee  for  himself,  his  heirs,  executors,  and  administrators,  ^^"l^o^f  ^^ 
thereby  covenanted  and  agreed  with  the  defendant,  his  execu-  jcction,  to  ro- 
tors, administrators,  and  assigns,  (amongst  other  things,)  that  he  deposit  from  the 
the  said  lessee,  his  executors,  administrators,  or  assigns,  should  b^"^"^}*^^ 
and  would  yearly  and  every  year  during  the  term,  pay  unto  the  make  a  (^ood 
defendant,   his  executors,  administrators,  or  assigns,  the  said  ^Mid^renu 
}'early  rent  of  40/.  on  the  days  and  in  the  manner  the  same  was     [  *106  ] 
reserved  to  be  paid  as  aforesaid,  and  should  and  would  pay  the 
land-tax,  property-tax,  and  all  other  taxes,  rates,  and  assess- 

S  ments, 


V 
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IBII.        ments,  theni  or  which  during  the  said  term  should  be,  taxed,  or 

assessed  upon,  or  in  respect  of,  the  premises  thereby  demised, 

^^  by  authority  of  parliament,  or  otherwise.     The  lease  contained 

44IBDST*  olbar  coveaantB  pn  the  part  of  tbe  kesee,  with  e  proviso  for  re- 
entry on  noDppaym^Bt  on  the  said  reat  of  iCtf.,  or  any  part 
tber^ofy  or  breach  of  any  of  the  covManta:  and  a  covenant  on 
tb«  part  of  the  defendant  for  qai^  enjoyment  on  payment  of 
i«at  and  performance  of  the  eovmiants.  The  rant  raserred  by 
this  indenture  ws^  with  another  ground  rent,  sold  by  aaetion, 
Aod  was  dsscribed  in  the  priated  pmrticulars  as  a  net  ground 
r^nt  of  40A  per  apnnm  for  a  term  of  60  years  wanting  10  days 
from  Ladjf'day  1810^  issuing  out  of  a  substantial  dwelling^^house, 
ScOf  describing  the  prenaises  in  the  indenture.  Tlie  followmg, 
amongst  othei^,^  were  the  conditions  of  sale,  xnx.  that  the  pur- 
chaser of  each  lot  should  pay  a  deposit  of  30/.  per  cent,  and  sign 
an  agreement  to  pay  the  remaind^  in  a  Qionth,  on  having  an 
assignment  of  each  lot :  and  that  upon  payment  of  the  remainder 

[  107  ]  of  the  purchase>money,  on  or  before  the  time  above  limited,  the 
purchasers  should  have  proper  assignments  at  their  own  ex- 
pense^ and  be  entitled  to  the  rents  and  profits  of  the  premises 
ffWtSL  Ijiijf'day  1610.  The  plaintiff  was  declared  the  purchaser, 
find  paid  the  d€|K>sit  aooorduig  to  the  conditions  of  sale :  but 
B&erwards  declined  to  complete  the  purdbase^  and  claimed  by 
ihis  action  a  return  of  the  deposit,  with  charges,  on  the  ground 
of  a  defect  in  the  defiandant's  titles  apparent  on  the  fiu^e  of  tlie 
Joase  itsalff  in  ccmsequenoe  of  the  sdpulatbns  relative  to  the  pro- 
party^na^  5.  Skepieri. 

Ba.  Clayton. 

Tbm  ease  was  aigued  in  last  Easier  term  by  Shepherd^  Seijt. 
iCbr  t)ie  pUuaUff,  who  relied  on  stat.  46  G.  S.  c.  66.  which,  after 
l^viding  for  the  assessment  and  payment  of  the  landlord's  pro- 
porty-tax  by  the  occupier  of  the  land,  and  the  allowance  of  die 
aame  by  the  landlord  by  way.  of  deduction  out  of  the  rent,  &c. 
enaetey  i*  115*  that  any  person  who  diall  refiise  to  allow  tibesame 
ahaU  be  liable  to  a  oextain  penalty;  and  further,  that  all  ooa- 
tnuDts,  eovcDants,  and  a^peement^  made  or  entered  into,  or  to 
be  csade  ov  enttftd  into^  for  payment  of  any  interest,  rent,  or 
other  anmial  payment  afiuresaid,  in  fuUy  without  allowing  such 
deduotion  as  aferesaid^  shall  be  utterly  void.  He  admitted  it 
had  b^en draded  in  GaskeUy.  Kmg,  11  JBas#,  155.  that  a  cove- 
MBion  Aepart  of  the  lessee  liMr  payment  iX  the  property^tax 

was 
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yn9  void  by  Uu3  jsa^on  of  the  sti^tute^  and  yet  that  a  covenant       181 1.< 
C9X)taiped  m  the  same  leo^e  fi^r  payment  of  the  rent  clear  of  all 
fj^h9ment0iry9  parochial,  and  other  taxes,  rates,  assessments,  and 
deductions  whatsoever,  was  operative;  for  the  latter  covenant     A»»qtt. 
wa^  considered  a^  distmct  from  and  independent  of  the  former^ 
«ii4  so  might  well  stand,  although  the  former  was  void ;  «aid  as 
to  the  wordfi^  clear  of  all  parliamenti^,  parpchial,  axid  other     [  108  ] 
tas^  rate%  a^a^wmeMe,  and  deductions  whatsoever,  it  was  said, 
that  they  shoold  not  he  intended  of  9nch  deductions  as  th^  law 
pndubit^^  bat  of  9uch  only  as  might  be  lawfully  made :  md  ihatt 
\gf  force  of  the  sam^  r^:fi9f^  for  which  an  in^urMme  against  ail 
0ipt9)r€«,  geoemlly,  is  gopd#  without  e^ceptiug  BriiUh  c^tujre^ 
tp  which  it  shall  opt  be  deem^  to  extend  s  for  general  words  shall 
be  af)pli^  wly  to  such  reservatipps  as  they  may  lawfully  include. 
So  in  Wigg  V.  ShuMemrth^  13  East^  87.  there  was  a  separate 
and  Qohstautive  covenant  for  the  payment  of  the  principal  and  in- 
terest sought  to  be  recovered,  without  any  reference  to  that  re- 
qpectiiig  Uie  property-tax,  and  upon  that  distincticm  the  judg- 
laeqt  proceeded*    But  in  this  case  there  is,  Is^  a  reservation  of 
the  yearly  rent  of  40Z«  clear  of  land-tax,  property^ax^  8^^  and 
there  18  a  covenant  tp  pay  the  said  yearly  rent  in  the  manner  the 
same  was  reserved  to  be  paid  as  a&resaid ;  so  that  the  covenant 
eqxres^y  refers  to  the  reservation,  and  adopts  it  in  all  its  parts^ 
and  there  is  no  other  distinct  and  independent  covenant  either 
for  the  pajrment  of  the  rent  absolutely,  as  in  Wigg  v.  Shuttle'* 
^DorAf  or  coupled  with  a  general  clause  of  exemption  from  all 
de^ttcdons,  as  in  Gasiell  v.  Kingf  to  which  the  party  can  resort. 
Here  then'  is  the  obvious  distinction  between  this  and  the  cases 
before  mentioned ;  and  the  reasoning  adopted  in  those  cases  does 
not  i^ply,  unless  it  follows  from  them  that  where  a  reservation 
or  covenant  contaius  matter  which  is  good  m  part,  and  bad  in 
part;  that  which  is  bad  may  be  expunged,  and  the  residue  be 
permitted  to  take  effect ;  the  very  reverse  of  which  is  to  be  in- 
ferred from  the  distinction  on  which  they  proceeded*    But  even 
adipitting  that  ^o  much  of  this  covenant  as  rejects  the  property- 
ta^  may  be  r^ected,  and  that  the  residue  may  stand  good  as  a 
covenant  for  the  payment  of  402.  annually  at  the  times  therein 
ipecafied,  still  that  would  be  insufficient ;  because  the  defendant 
h»  U9dertaken  to  make  a  good  title  to  a  ground  rentf  and  a  rent     r  jQg  j 
cannot  subsist  in  covenant  alone  without  a  reservation;  as  in 
Lord  Dact^s  case^  Dyer^  275.  the  lessee  covenanted  to  pay  Lord 

liqcr^  anjd  bis  wif^  their  heirs  a^id  awgriSf  dlldpg  tN  t^n^i 

100/. 
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18ir.  lOOl.per  annum  at  the  usual  feasts,  &c.,  and  the  question  was, 
whether  the  Qjieen^  as  guardian  to  the  heir  of  Lord  Dacre^  should 
have  the  rent  during  the  minority ;  and  held  that  she  should  not, 
because  it  was  not  a  rent  reserved,  but  only  a  sum  in  gross,  and- 
due  to  the  executors :  and  though  in  Athol  v.  Hemmings^  S  BulsL 
261.  it  was  held  that  a  covenant  by  the  lessee  to  pay  so  much 
rent  yearly  to  the  lessor,  his  heirs,  &c.  should  go  with  the  rever- 
sion, so  that  the  assignees  of  the  reversion  might  sue  thereon, 
yet  it  appears  from  the  report  that  there  it  was  expressed  in  the 
beginning  of  the  lease,  that  the  lessor  did  lease  the  same  in  con- 
sideration of  the  payment  of  the  rent  thereafter  mentioned,  which 
was  tantamount  to  a  reservation.  Now  in  this  case  the  plaintiff^ 
as  purchaser  of  a  rent,  has  a  right  to  require  such  an  assignment, 
as  will  insure  to  him  all  the  usual  remedies  incident  to  a  rent, 
or  in  default  thereof  to  recover  back  his  deposit. 

Clayton  Serjt.  contra^  adverted  to  sect.  195.  of  the  act,  which 
directs  that  all  such  deductions  {i,  e.  in  respect  of  duties  charged 
upon  and  paid  by  the  respective  occupiers,  and  chargeable  upon 
the  landlord,  pursuant  to  the  provisions  of  sect.  74.)  shall  be  al- 
lowed accordingly,  notwithstanding  such  contracts,  covenants, 
and  agreements;  which  sect,  he  contended,  was  explanatory  of 
sect.  115.;  and  the  result  of  them,  jointly,  was  this,  that  the  co- 
venant in  this  case,  quoad  the  payment  of  the  property-tax  by 
the  tenant,  was  void,  but  in  all  other  respects  operative,  for  no 
more  shall  be  avoided  than  is  necessary  to  attain  the  object  of 
the  act,  and  by  such  a  construction  its  object  in  respect  of  the 
revenue  would  be  satisfied.     This  seems  to  be  the  principle 
[110]      which  governed  the  decisions  both  in  Gaskell  v.  King,  and  Wigg 
V.  Sfiutileworthy  though  the  Court  took  the  distinction  above  men- 
tioned; and  in  conformity  with  that  principle  it  was  held  in 
Kerrison  v.  Cole^  8  East^  S^Sl.  that  a  bill  of  sale,  by  way  of  mort- 
gage, of  certain  ships,  though  void  by  the  register  act,  might 
still  be  valid  as  a  covenant  to  pay  the  mortgage  money,  for  that 
the  object  of  that  act  was  satisfied,  by  holding  it  void  as  a  bill  of 
sale.     ^Lawrence  J.     The  diflBculty  here  is,  as  the  covenant  is 
entire,  how  that  part  which  is  illegal  can  be  rejected,  whilst  the 
rest  is  permitted  to  stand.     Is  there  any  authority  to  shew  that 
a  covenant  respecting  one  thing  may  be  good  in  part,  and  bad 
in  part  ?     Mansfield  C.  J.     If  the  plaintiff  cannot  have  the  net 
rent  ofMLpet'  annum  for  which  he  contracted,  without  deduc- 
tion, how  can  the  defendant  make  good  his  bargain  ?J     The 
plaintiff  will  have  all  that  he  can  be  presumed  to  have  contract- 
ed 
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ed  for,  vix.  a  net  annual  rent  of  40/.,  not  subject  to  any  deduc- 
tion  created  by  the. act  of  the  party  selling,  but  to  such  only  as 
tbe  law  imposed  upon  the  plaintiff  at  the  time  of  the  contract  * 
maide,  for  which  therefore  he  must  be  intended  to  have  made 
account  in  his  purchase.  With  respect  to  the  objection,  that 
the  covenant  alone,  without  the  reservation^  will  be  insufHcient 
to  constitute  a  title  to  the  rent,  it  is  obvious  that  the  argument 
ufied  in  support  of  the  covenant,  equally  applies  to  the  reddendum 
also,  which,  like  every  other  clause  contained  in  the  instrument, 
must  be  construed  with  reference  to  the  existing  law  at  the  time 
when  the  instrument  was  framed.  Now  the  law  directed^  that 
the  property-tax  should  be  allowed  by  the  landlord,  notwith- 
standing any  contracts,  covenants,  and  agreements  to  the  con- 
trary; tbe  reddendum^  therefore,  in  obedience  to  that  law,  though 
it  reserves  the  rent  in  full,  shall  be  taken  to  be  subject^  neverthe- 
less, to  such  deductions  as  the  law  has  created. 

Shepherdj  Seijt.,  in  reply,  cited  the  words  of  Lord  EUenboraughf 
C.  J.  in  ff^igg  V.  Shuttleworth  as  in  point.     His  Lordship  there 
said,  that  the  covenant  for  payment  of  the  property-tax  should 
have  appeared  distinctly  to  be  so  interwoven  with  the  covenant 
for  the  payment  of  the  interest,  as  necessarily  to  form  part  of  the 
same  covenant :  this,  he  contend^!,  was  precisely  the  case  in 
question,   and  therefore  Kerrison  v.  Coles^  and  Mouys  v.  Leak^ 
8  71  ^  41 1 .,  both  which  cases  were  decided  on  the  distinction 
of  the  covenants  being  independent,  did  not  apply.     With  re- 
elect to  sect.  195.,  it  was  passed  only  with  a  view  of  explaining 
how  £Eir  reservations,  and  covenants  for  payment  of  rent  free  of 
all  rates  and  taxes,  parliamentary,  parochial,  or  otherwise,  (which 
are  usual  clauses  in  almost  every  lease,  both  before  and  since  the 
act,)  shall  be  deemed  to  cf^tend,  and  was  not  intended  to  have 
the  effect  now  attributed  to  it,  of  weakening  the  provisions  of  the 

fonner  clause. 

Cur.  adv.  vult. 

On  this  day  Mansfield^  C.  J.  delivered  the  judgment  of  the 
^urt     After  stating  the  case,  his  Lordship  said. 

This  question  arises  out  of  two  clauses  contained  in  an  inden- 
^«^*eof  demise^  dated  25th  March  1808,  whereby  the  defendant 
^'^tnised  to  Joseph  Hankin  certain  premises  for  a  term  of  years, 
y*^lding  and  paying  therefore  to  the  defendant,  his  executors, 
^e,  a  yearly  rent  of  40/.  clear  of  land-tax,  property-tax,  and  all 
^tlier  taxed  and  deductions  whatsoever ;  and  there  was  a  cove- 
^^ant  by  the  lessee  to  pay  to  the  defendant  the  said  yearly  rent  of 
.   Vol.  IV.  .     G  *<>'• 
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1811.  40/.,  on  the  days  and  in  the  manner  the  same  was  reserved  to  b« 
paid  as  aforesaid,  and  to  pay  the  land-tax,  property-tax,  and  all 
other  taxes,  parliamentary  or  otherwise,  then,  or  which  during  the 
term,  should  be  assessed  on  the  premises.  And  the  question  is, 
whether  the  plaintiff,  who  is  the  purchaser  of  the  ground-rent 
reserved  by  the  above  indenture,  and  has  paid  a  deposit  upon 
such  purchase,  is  entitled  to  a  return  of  the  deposit,  and  the  ex- 
penses incurred  of  investigating  the  title,  on  the  ground  that  the 
stipulation  contained  in  the  reddendum  and  adopted  in  the  cove- 
nant, respecting  the  property-tax,  renders  both  void,  so  that  the 
defendant  has  failed  in  making  good  his  title  to  the  ground-rent ; 
and  that  question  depends  entirely  upon  the  construction  that 
shall  be  put  on  sections  115.  and  195.  of  stat.  46  G.  3.  c.  65. 
Now  it  was  determined  ill  Gaskell  v.  Kingf  that  where  there  was 
a  demise  at  a  rent  certain,  payable  clear  of  all  manner  of  parlia- 
mentary, parochial,  and  other  taxes,  rates,  assessments,  and  de- 
ductions whatsoever,  and  the  lessee  covenantee!  to  pay  the  said  rent 
in  manner  the  same  was  therein  before  made  payable,  and  also 
to  pay  the  land-tax,  property-tax,  and  all  manner  of  other  taxes, 
&e.;  that  the  latter  covenant  only  was  void,  without  affectiiig 
the  validity  of  the  former,  u  e.  that  the  lease,  in  all  other  re- 
spects, except  that  of  the  covenant  for  payment  of  the  property- 
tax,  was  efiectual.  In  point  of  substantial  justice,  though  not 
perhaps  strictly  in  point  of  form,  the  two  cases  are  similar ;  and 
upon  considering  the  two  sections  of  the  act  referred  to,  we  are 
of  opinion  that  they  do  not  avoid  the  reservation  and  covenant 
contained  in  this  lease  for  the  payment  of  rent,  but  only  so  much 
of  them  as  stipulates  for  the  payment  of  the  rent  in  full,  without 
allowing  the  property-tax.  The  decision  in  Gaskell  v.  King^ 
certainly  proceeded  on  a  distinction  which  does  not  exist  here, 
that  there  was  a  separate  covenant  for  payment  of  rent ;  and 
perhaps  that  distinction  was  founded  on  a  construction  extremely 
refined,  viz.  that  the  words  *'  clear  of  all  manner  of  parliamen- 
tary, parochial,  and  other  taxes,  rates,  assessments,  and  deduc- 
tions whatsoever,"  which  were  embodied  in  that  covenant,  were 
not  meant  to  Include,  nor  even  had  any  reference  to,  a  deduc- 

[  lis  ]  tion  on  account  of  the  property-tax;  although,  in  the  very  next 
sentence,  the  lessee  had  expressly  covenanted  to  bear  that,  as 
well  as  all  other  charges.  But  without  inquiring  further  whe- 
ther that  construction  was  the  most  natural,  it  is  enough  for  our 
decision  to  advert  to  the  two  clauses  of  the  act  which  have  been 
relied  upon  in  the  ju^gmnent  •    Now  it  cannot  but  be  observed, 

that, 
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that,  althoagh  by  ^.  11 5.  it  is  enacted  that  all  contractSi  cove- 
nants^ and  agreements,  for  payment  of  any  interest,  rent,  or 
oth^  annual  payment,  in  full,  without  allowing  such  deduction, 
shall  be  utterly  void ;  yet  that  s.  195,  (which  is  more  to  the  pur- 
pose) enacts  that  no  contract,  covenant,  or  agreement  between 
landlord  and  tenant,  touching  the  payment  of  taxes,  shall  be 
deemed  to  extend  to  the  duties  charged  as  aforesaid,  nor  be 
binding  contrary  to  the  meaning  of  that  act ;  but  that  all  such 
deductions  and  repayments  shall  be  allowed,  notwithstanding 
such  contracts,  covenants,  and  agreements :  it  is  clear,  therefore, 
tbat,  altliongh  the  legislature  enacted  that  all  such  contracts 
should  be  utterly  void,  it  contemplated,  nevertheless,  that  tliey 
"would  still  continue  in  force  for  the  payment  of  the  rent,  other- 
wise the  providing  for  the  allowance  of  the  deductions,  notwith- 
standing such  contracts,  would  have  been  nugatory.  We  deter- 
mined the  other  day  (a),  upon  consideration  of  this  act,  that  a 
<»>vefiaQt  for  the  payment  of  an  annuity  without  deduction  in 
respect  of  the  property-tax,  was  void  only  qucmd  the  deduction, 
but  not  in  respect  of  the  payment  of  the  annuity ;  and  that  case 
seems  to  difiRb*  from  the  present  in  this  particular  only,  that 
there  the  deed  upon  which  the  qnestion  arose,  was  executed  be- 
fore the  passing  of  the  act :  but  s.  115.  extends  as  well  to  con*^ 
tracts  then  made,  as  to  those  which  should  be  made,  and  this 
seems  to  be  an  additional  reason  for  the  qualified  construction 
which  we  have  given  to  that  clause.  Upon  the  whole,  therefore, 
we  are  of  opinion,  that  this  reservation  and  covenant  are  made 
void  only  pro  tantOj  as  far  as  they  contract  for  payment  of  the 
rent  clear  of  deduction  in  respect  of  property-tax ;  but  that  sub- 
ject to  such  deduction,  the  contract  is  still  binding,  and  there- 
fore the  plaintiff  cannot  object  on  this  ground  to  the  title  of  the 

defendant. 

Judgment  of  nonsuit  (fr). 

(«)  Riodskamf  v*  BaUktSi  antif  p.  57.        {b)  15  Eath  4^0.  Howe  v.  Syn^ge. 
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PaTERSON    v.    HaRDACRE.  JulyU. 

HIS  was  an  action  upon  a  bill  of  exchange,  drawn  by  ffo-  J^Jb^en  lostor 
miUon  on  the  ddendant,  and  by  him  accepted,  payable  at  fraudoientiy  or 

1^.  feloniously  ob- 

I^^^6d  from  the  dBfendaDt,  the  holder  who  snes  must  prove  that  he  came  to  the  bill  upon  good  con- 

^ot  the  defendant  trill  not  be  permitted  to  object  to  the  want  of  such  proof,  unless  he  has  given  the 
^!^^iatiff  xeat6Babk^eviouf  notioe,  that  the  plaintiff  m«y  e^xat  to  trial  prepared  to  prove  hii  oonsidtni- 
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I8?l.       Httmmerdey\  and  indorsed  by  the  drawer,  and  delivered  to  the 

•^ acceptor,  who  gave  it  to  Jacobs^  to  get  .discounted,  and  he  gave 

Paterson     jj  g^j.  ^jj^  game  purpose  to  Williams^  who  embezzled  either  the 

Habdacre.  bill  or  the  proceeds,  and  refused  to  give  any  account  of  either, 
and  being  arrested  in  trover  for  the  bill,  and  committed  to  the 
Marshalsea  prison,  he  escaped  thence^  and  had  not  been  sijice 
heard  of.  The  bill  had  no  indorsements  on  it  subsequent  to 
those  which  it  bore  when  it  was  delivered  to  WiUiams.  Upon 
the  trial  of  this  causi^  at  the  London  sittings  after  Hilary  term 
\S\\jheSoTQMansfieldjC.i,y  after  proof  of  these  facts,  the  de- 
fendant contended,  that  the  bill  having  been  taken  from  him 
either  by  fraud  or  felony,  it  was  incumbent  on  the  plaintiff  to 
shew,  that  he  came  to  the  bill  upon  good  consideration.  Mans* 
Jieldf  C.  J.,  however,  thought,  the  plaintiff  had  done  enough,  in 
proving  the  hand-writing  of  the.parties  to  the  bill ;  and  the  jury, 
upon  that  direction,  found  a  verdict  for  the  plaintiff. 
[  115  ]  Best  Serjt.,  in  JEaster  term,  had  obtained  a  rule  nisi  to  set 

aside  ^he  verdict,  and  enter  a  nonsuit ;  against  which. 

Lens  Segt,  in  the  same  term  shewed  cause.  He  contended 
that  the  plaintiff  was  entitled  to  his  verdict,  having  [Mroved^all 
that  the  ordinary  course  of  establishing  a  primi  fade  title  re- 
quires, and  that' it  was  not  sufficient,  in  order  to  rebut  his  title, 
that  the  defendant  should  shew  that  he  had-  parted  from  the  bill 
without  consideration,  unless  be  oould  .also  shew  that  the  bill 
came  to  the  defendant  without  consideration,  or  for  an  ill^al 
<;onsideration,  which  was  not  attempted.  The  bill  was  given  to 
Williams  for  the  very  purpose  of  being  discounted;  and  it  must 
V  be  taken,  that  2&eT  that  object  had  been  attained,  William  em- 
bezzled the  proceeds ;  but  so  far  as  appears,  he  parted  with  the 
bill  for  a  full  vahie,  and  for  a  lawful  purpose^  and  the  bill  has 
been  ever  since  legitimately  passing  from  hand  to  hand  for  a  full 
and  valuable  consideration,  and  is  now  in  the  hands  of  those 
who  ought  to  hold  it.  This  makes  the  present  case  even  stronger 
than  that  of  Grant  v.  Vaughan^  3  Burr.  1516.,  where,  though 
the  holder  came  to  the  note  upon  good  consideration,  yet  the 
note  had,  at  one  period,  been  lost;  or  than  that  of  Miller  v.  Race^ 
1  Bvrr,  4i52,f  for  there  the' bill  had  been  acquired  by  some  one 
N  by  robbery,  previous  to  itS'Coming  ^  the  hands  of  the  plaintiff. 

This  also  distinguishes  the  present  case  firom  that  of  Lawson  v. 
Weston^  4  Esp.  N.  P.  lUp.  SG.^  for  there  the  bill  was  not  in 
the  possession  of  those  who  were  entitled  to  the  custody  of  it; 
and  from  Duncan  v.  ScoU,  1  Campb.  100,  for  there  the  making 

of 
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ibe  bill  had  been  extorted  by  duress.     The  defendant  gave        1811. 
notice  that  it  was  his  intention  to  call  upon  the  plaintiff  for 
jr>B'oof  o(  the  consideration ;  it  was  therefore  impossible  that  the 
S>laintiff  should  come  prepared  to  prove  it ;  nor  did  he  prove 
^«iy  thing  at  all  tending  to  implicate  the  holder  in  the  miscon-      [  116  ] 
uct  of  JVilliatns. 

Best  Serjt.,  contra,  cited  the  case  of  Rees  v.  Lord  Headjbrt, 
Campb,  574.,  where  Lord  EUenborough  held  the  plaintiff  bound 
prove  upon  what  consideration  be  came  to  a  bill,  which  had 
V^xn  obtained  by  fraud  horn  the  drawer.     Here  Williams,  em- 
bezzje!^  not  the  money,  as  is  stated,  but,  so  far  as  appears,  tli& 
Vill  itself  r  he  may  have,  in  the  first  instance,  taken  it  with  a 
felonious  intent  [Heath,  J.  referred  to  the  case  of  Rex  v.  Aicklesr 
1  Leach,  330.,  where  all  the  Judges  concurred  in  the  propriety 
of  his  direction  to  the  jury,  to  inquire  whether  the  prisoner,  who 
obtained  the  bill  under  pretence  of  discounting  it,  had  done  sa 
with  a  preconcerted  design  of  stealing  it ;  but  observed  that  there, 
was  no  evidence-of  a  prior  felonious  intent  in  Williams.']    The 
event  proves  the  previous  intent  in  Williams  to  be  the  same  as 
in  Akkles.     But  even  in  the  simple  case  of  loss,  consideratioa 
must  be  shewn  by  the  holder,  as  in  Lawson  v.  Weston.     In  the 
cases  of  Miller  v.  Race,  and  Grant  v.  Vaughan,  there  was  proof 
that  a  valuable  consideration  had  been  given  by  the  holder,  even  ' 
in  the    case  of  notes  payable  to  bearer;  but  there  is  no  evi- 
dence of  any  consideration  paid  by  the  holder  for  this  bill.     If 
it  were  in  no  case  necessary  to  sliew  consideration,  all  the  bank- 
ing-houses in  London  would  be  converted  into  receptacles  for 
stolen  bills. 

Mansfield,  C.  J.,  in  the  course  of  the  argument,  said,  it 
had  been  over  and  over  again  ruled  that  consideration  must 
be  shewn. 

Heath,  J.  said  that  the  law  had  been  so  settled  these  150 
years. 
Lawrence,  J.  agreed,  and  cited  Hintori%  case,  2  ^aw.  235. 

Cur.  adv.  vult» 
*  Mansfield,  C.  J.  now  declared  the  decision  of  the  Court  to 
be,  that  wherever  a  defendant  meant  to  avail  himself,  as  a  de- 
^oe  against  an  action  brought  upon  a  bill  of  exchange,  of  the 
circumstance  that  the  bill  had  been  lost,  or  fraudulently  ob- 
tained, and  that  the  plaintiff  had  no  right  to  the  possession 
thereof^  it  was  necessary  that  the  defendant  should  distinctly 

give  notice  to  the  plaintiff,  that  he  meant  to  insist  at  the  trial,, 

that 
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1811.  that  the  plaintiff  should  prove  the  consideration  upon  which  he 

"""  received  the  bill ;  and  no  such  notice  having  been  given  in  this 

^,  case,  the  > 

Hardacre.  Rule  must  be  discharged. 


j^/^3.  Barrell  v.  Trussell. 

There  must  npHIS  was  an  action  upon  a  special  agreement.  The  first 
coosideration  -^  count  of  the  declaration  stated  a  bill  of  sale  under  seal, 
t^rittngTSy"  whereby  ^Ma%  in  consideration  of  1221.  19s.  6d.  to  him  in  band 
the  debt  of  ano-  pgij  by  the  plaintiff,  had  granted  and  sold  to  the  plaintiff  cer- 
for  any  other**  tain  goods  therein  particularized,  as  being  in  a  messuage  then  in 
promise.  Abbofs  occupation,  to  hold  the  same  to  the  plaintiff,  his  execu- 

A  count  aver-  r  '  r  ^ 

ring  that  J.  A.  tors,  &C.  without  account  to  Abbotj  or  any  other  person,  so  that 

Sfe  ofVoods^to  neither  Abbot,  his  executors,  &c.  nor  any  other  person  for  him, 

the  plaintiff,  in  or  in  his  name,  any  legal  title,  interest,  or  demand,  of,  in,  or  to 

a  debt  of  122/.  the  same,  ought  to  claim  at  any  time  thereafter;  but  from  all 

^J^A  ^trthT"*  action,  right,  claim,  &c.  should  be  wholly  barred  *and  excluded 

plaintiff,  and      by  that  deed,  with  general  warranty ;  it  then  averred  that  the 

tiff^bLing  ab^ut  plaintiff  had  taken  possession,  and  was  about  to  sell  the  goods ; 

to  sell  the  goods  and  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 

bis  debt,  the  de-  would  give  up  and  relinquish  possession  of,  and  not  sell  the 

t^"topa"y  hfm  g^^^»  ^^^  defendant  undertook  to  pay  the  plaintiff  122/.  195.  6rf., 

122/.  \9s,  if  he  being  the  amount  of  two  bills  of  exchange,   for  lOOZ.,  and  22/. 

tcTseli,  does^ot  ^^^'  ^^-J  ^l^awn  by  Abbot  upon  Read,  at  three  months'  date,  and 

shew  with  suf-    falling  due  in  April  then  next,  (which  bills  had  been  given  for 

ness  that  this  is  the  Consideration  of  the  said  bill  of  sale,)  when  the  same  should 

Ihr^ht^lnl  become  payable :  that  the  plaintiff,  in  consideration  thereof,  for- 

ther,  so  as  to  bore  to  sell,  but  that  the  defendant,  after  the  bills  became  due, 

withfn  the^ste*  refused  to  pay  the  plaintiff  the  122/.  ids.  6d.,  and  the  plaintiff 

tute  of  frauds.    h[mj  failed  to  receive  any  benefit  from  his  bill  of  sale.  The  second 

I      118  J    count  stated,  that  in  consideration  that  the  plaintiff,  at  the  de« 

fendant's  request,   would  relinquish  the  possession  of  certain 

goods,  which  had  been  before  then  granted  and  sold  to  him  by 

Abbot,  by  a  bill  of  sale,  made  in  consideration  of  122/.  195.  6d^ 

due  and  owing  by  Abbot  to  the  plaintiff,  and  which  goods  he 

was  then  about  to  sell  in  satisfaction  of  his  debt,  the  defendant 

undertook  to  pay  him  122/.  195.  6^  in  April  then  next.     He 

t^en  averred,  that  he  relinquished  possession  of,  and  did  not  sell 

the  goods,  and  averred  a  breach  by  non-payment  in  April,  The 

third  count  stated,  that  in  consideration  that  iKe  plajntiff,  at  the 

defendant's 
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dc*fen<knt's  request,  had  relinquished  possession  of  certain  goods  1811. 
before  then  sold  by  Abboi  to  the  plaintiff,  by  a  bill  of  sale,  in 
consideration  of  a  debt  of  122/.  19^.  6d.  before  then  due  by 
Abboi  to  the  ptaintifT,  and. which  goods  the  plaintiff  had  been  Trusshix. 
about  to  sell  io  satisfaction  of  his  debt,  the  plaintiff  undertook 
to  piiy  bim  122/.  195.  6d.  on  request.  Upon  the  trial  of  this 
caute  at  the  Chelms/brd  spring  assizes  1811,  before  Heath,  J.,  an 
auctioneer  was  examined,  who  had  received  instructions  from  the 
plaintiff  to  sell  the  goods  in  question,  of  which  the  plaintiff  had  [  119  ] 
taken  possession  under  a  bill  of  sale  proved  to  have  been  executed, 
wlUA  corre^M)nding  with  the  allegations  in  the  first  count;  and 
this  witness  produced  a  paper,  not  stamped,  nor  signed  by  the 
defendant,  but  which  had.  in  his  presence  been  agreed  to  by  the 
defendant,  who  was  the  landlord  of  the  house  wherein  Abbot 
lived,  and  tlie  goods  were;  and  in  which  paper  it  was  stipulated, 
that  if  the- phtintiff  would  forbear  to  sell,  the  defendant  would 
pay  bim  in  April  then  following  the  sum  of  122/.  195.  6d.  The 
4iille  was  postponed^  but  the  defendant  being  applied  to  for  her 
signature  to  the  paper,  refused  to  sign  it.  For  the  defendant  it 
was  objected,  that  the  plaintiff  could  not  recover  in  this  action, 
upon  two  grounds,  first,  because  this  was  an  undertaking  to  pay 
the  debt  of  another,  and  there  was  uo  signature  df  the  party 
to  be  charged,  which  was  necessary  to  satisfy  the  statute  of 
^aods ;  secondly,  that  the  terms  of  the  agreement  having  been 
reduced  to  writing,  required  an  agreement  stamp  to  be  a£Bxed, 
before  it  could  be  given  in  evidence.  Heathy  J.  saved  both 
points,  subject  to  which,  the  jury  found  a  verdict  for  the 
plaintiff. 

Shepherd,  Serjt.  in  £a5/^  term  1811  accordingly  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit ;  against 
which 

Bestf  Seijt  in  this  term  shewed  cause.     He  contended,  first, 
that  this  Was  not  a  contract  to  pay  the  debt  of  afiother,  because 
ttich  a  contract  to  pay  the  debt  of  another,  as  is  within  the  mean- 
ing of  the  statute^  was  confined  to  promises  madie  without  con* 
't'deratioti.     But  here  was  a  consideration  directly  moving  to  the 
defendant  from  the  plaintiff,  in  his  forbearance  to  sell  the  goods 
^t  her  request.     He'  founded  himself  upon  Lord  £Uefibarot^*s 
J^idgment  in  Castling  y,  Aubert,  2  East,  325.     The  plaintiff's      [  120  ] 
'^viag,  up-  the  j^ssession  of  the  goods^  was  such  a  coiisideratioh 
^^  took  the  case,  as  well  out  of  the  words,  as  out  of  the  meaning 
^f  the  statute.     lie  xefenFed  to  the^  eoes  of  T&nUinsan  v.  G///, 

Amb. 
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Amb.  330.     Williams  v.  Leper ^  S  Burr.  1886.     Read  v.  Nash^   I 
»7&.  304?.  Holditch  v.  JtfiT/s,  3  Esp.  86. 

Shepherd^  in  Gtupport  of  his  rule,  contended  that  this  case  was 
within  the  meaning  of  the  statute  of  frauds.  The  circumstance 
of  their  l)eing  a  good  consideration  did  not  take  it  out  of  the 
statute.  The  cases  which  had  been  held  not  to  come  within  the 
statute,  were  cases  where  the  parties  promising  had  for  the  con- 
sideration of  their  promise,  a  benefit  which  they  did  not  before 
possess,  accruing  immediately  and  directly  to  themselves  by  means 
of  that  promise.  But  this  is  similar  to  the  ordinary  case  of  a 
promise  to  pay  the  debt  of  a  third  person  made  in  consideration 
of  the  plaintiff  forbearing  to  sue  the  debtor,  which,  as  it  has 
often  been  held,  is  not  such  a  new  consideration  as  takes  the  case 
out  of  the  statute ;  for  the  debt  from  Abbot  still  remained ;  the 
plaintiff's  right  under  the  bill  of  sale. still  remained;  he  might 
sell  at  any  future  day,  notwithstanding  the  bills  of  exchange  still 
remained  as  before.  This  forbearance  to  sell,  gave  no  property, 
right  or  benefit  to  the  defendant;  it  is  not  equivalent  to  a  de- 
livery over  of  the  goods  to  her,  and  is  therefore  distinguishable 
from  Holditch  v.  Mills,  m  which  the  party  promising  made  him- 
self the  principal,  and  from  Williams  v.  Leper j  in  which  Leper 
acquired  a  benefit  moving  to  himself.  [Heathy  J.  There  was  a 
detriment  moving  to  the  plaintiff,  which  is  a  good  consideration, 
for  in  consequence  of  his  forbearance,  these  goods  were  after- 
wards taken  and  sold  under  an  execution  against  Abbot.1 

The  Court  observed,  that  in  all  cases,  to  make  any  promise 
valid,  whether  to  pay  the  debt  of  another,  or  to  do  any  thing  else, 
there  must  be  a  consideration  for  it,  whether  it  be  in  writing  or 
not  in  writing ;  to  make  a,  promise  to  pay  the  debt  of  another 
binding,  it  must  be  in  writing,  as  well  as  made  upon  good  con- 
sideration (a). 

Cur.  adv.  vult. 

Upon  a  subsequent  day  Mansjteldj  C,  J.  inspected  the  issue, 
^nd  adverted  to  the  consideration  for  the  bill  of  sale,  therein 
stj^ted,  viz.  bills  given  by  the  vendor,  which  he  thought  rendered 
the  transaction  unintelligible.  The  second  count  was  that  which 
gave  the  transaction  tl^e  aspect  most  nearly  approaching  to  a 
mortgage,  but  none  of  them  clearly  sliewed  it. 

Upon  this  day  he  delivered  the  opinion  of  the  Court.  The 
bill  of  sale,  as  stated  in  the  declaration,  is  absolute,  with  no  re- 


{a)  Rann  v.  Hughii^  Dm*  Pro€.  7  T.  R.  350. ». 
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Terence  to  any  agreement  for  redemption :  it  is  to  be  without  any        181  !• 
account  to  be  rendered  by  the  purchaser :  it  ought  not  therefore 
to  be  considered  as  a  pledge^  because  if  it  were  a  pledge,  the 
surplus  money,  if  any  were  produced  by  the  sale  above  the  12fL    Trusssll. 
195^  must  be  returned.     But  the  party  in  possession  of  this  bill 
of  sale  being  about  to  sell,  and  the  bill  of  sale  containing  no 
other  reference  to  any  debt  of  Abbot  to  the  plaintiff,  except  men* 
tion  of  those  bills,  nor  any  thing  appearing  on  the  declaration  to 
shew  that  the  plaintiff  is  suing  on  a  promise  for  the  debt  of  an- 
other, what  is  this  but  the  case  of  a  man,  who  having  the  abso- 
lute uncontrolled  power  of  selling  goods,  refrains  upon  the  re- 
quest of  another.    This  is  not  then  a  promise  to  pay  the  debt  of 
another.    It  may  be,  that  the  defendant  did  not  go  into  evidence 
of  the  whole  case,  and  that  she  might  have  proved  that  the  bill.     [  ^^^  ] 
of  sale  was  intended  merely  as  a  mortgage^  but  the  parties  have 
not  done  that :  and  therefore  the  argument  on  the  statute  of 
frauds  does  not  at  all  arise ;  for  upon  this  declaration  and  the 
imper&ct  evidence  given  at  the  trial,  and  now  before  the  Court, 
there  is  nothing  to  shew  it  is  an  undertaking  to  pay  the  debt  of 
another. 

Rule  discharged. 


PROMOTIONS. 

In  this  term  Mr.  Seijt.  Pechoell  received  the  permission  of 
Ae  Prince  Regent  to  bear  the  name  of  Blosset^  being  the  name 
of  bis  maternal  grand&ther. 

On  the  27th  day  of  September^  1810,  died  John  Williams,  Esq., 
^^eant  at  Law ;  a  gentleman  whose  deep  and  extensive  leam- 
^&  laborious  research,  acute  reasoning,  sound  judgment,  and 
^<^tivc  zeal  for  the  interests  of  his  clients,  had  deservedly  obtain- 
^  for  him  a  very  high  reputation  in  his  profession. 
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ARGUED  AND  DETERMINED- 


IN  THE 


COURTS  OF  COMMON  PLEAS, 


AND 


EXCHEQUER-CHAMRER, 


IN 


Michaelmas  Term, 

In  the  Fifty-second  Year  of  the  Reign  of  George  III. 


Xov.  8th. 

The  owners  of 
a  ship's  cargo 
«re  liable  to 
xx>ntribution, 
for  ship's 
stores  necessa- 
rily thrown 
overboard,  after 
a  vessel  was 
captured,  and 
while  she  was 
in  the  hands  of 
an  enemy. 

The  accident 
of  an  owner 
having  effected 
an  insurance, 
does  not  affect 
his  right  to  re- 
cover general 
average. 

[  *  124  ] 


Price  and  Others  t;.  Noble  and  Another. 

ASSUMPSIT.  The  declaration  stated,  that  in  consideration 
that  the  plaintTfls,  at  the  request  of  the  defendants,  had  taken 
on  board  of  their  ship,  called  the  Brothers^  at  Bahia^  certain  goods 
of  the  defendants,  to  be  conveyed  in  and  on  board  of  that  ship 
on  a  voyage  irom  BaJiia  to  Malta,  the  defendants  undertook  to 
contribute  and  pay  their  just  share  in  respect  of  the  said  goods, 
of  any  average  loss  that  might  arise  or  happen  to  the  ship  or  her 
tackle^  apparel,  or  furniture,  during  the  voyage ;  and  the  plam- 
tiffi  averred  that  an  average  loss  arose  and  happened  to  the  said 
ship,  her  tackle,  apparel,*  and  furniture,  at  Jjondon,  &c,,  and  that 
the  defendants'  share  of  the  said  average  in  respect  of  the  said 
goods,  amounted  to  700/.,  whereof  the  defendant  had  notice. 
Another  count  stated,  that  the  defendants  were  indebted  to  the 
plaintiffs  in  700/.,  for  average,  before  that  time  due  from  the  de- 
fendants to  the  plaintiffi,  for  and  in  respect  of  certain  goods,  be- 
fore that  time  carried  and  conveyed  in  and  on  board  of  a  certain 
ship  of  the  plaintifis,  in  a  certain  other  voyage  from  Bahia  to 
Malta,  at  the  request  of  the  defendants,  during  which  voyage  a 
certain  general  average  arose  and  happened  to  the  plaintiff^s  ship 
at  London.     Upon  the  trial  of  this  cause  at  Guildhall^  at  the 

sittings 
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sittings  after  last  TViiifVy  tenh,  before  Mansjeldj  C.  i.^  it  wwi        1811. 

proved  that  the  ship  Brothers^  which  was  the  proper^  of  the 

plaintifisy  with  a  cargo  of  sugar,  tobacco,  and  hides  on  board,  the 

property  of  the  defendants,  bound  from  Bahia  ta  Gibrtdtar  or       Nobok. 

Malta,  was,  on  her  voyage,  taken  by  a  French  privateer,  which 

took  out  of  her  the  captain  and  crew,  except  the  mate  and  two 

of  her  men,  and  put  on  board  her  a  French  prize-master  and  part 

of  the  privateer's  crew,  who  ^aped  their  course  for  the  port  of 

Marseilles ;  and  a  storm  arising,  they  threw  overboard,  for  the 

necessary  preservation  of  lihe  filnp,  and  with  the  assistance  and 

approbation  of  the  mate,  whom  they  called  to  their  aid  in  na^ 

vigating  the  vessel,  the  guns,  two  anchors,  two  cafaies,  and  other 

stores  from  the  middle  deck*    On  the  following  day  the  ^ip  was 

re-taken  by  the  mate,  with  the  assistance  of  some  Italians  in  the 

freOichnuin^A  service,  and  was  carried  into  Gibraltar.    The  jury^ 

under  the  direction  of  Mamjteld^  C.  J.  found  a  verdict  for  the 

plaistiffg,  subject  to  the  question,  whether,  under  the  drcum* 

stances,  he  was  entitled  to  recover. 

On  this  day  Shepherd,  Seijt.  moved  to  set  aside  ^e  verdict 

and  eater  a  nonsuit,  upon  the  ground  that  the  throwing  over-     [  125  ] 

board  the  guns  and  stores  while  the  vessel  was  in  the  enemy's 

P<)sseaBion,  constituted  a  loss  for  which  the  underwriters  were 

liable,  but  the  owners  of  the  cargo  were  not.     As  soon  as  the 

^p  was  taken,  there  was  a  total  loss ;  upon  the  re-capture,  the 

iiDderwriters  ceased  to  be  liable  for  a  total  loss,  but  continued 

liable  for  a  partial  loss.     They  were  liable  for  all  the  dimination 

of  value  which  happened  to  the  ship  while  she  was  in  the  custody 

<)f  the  enemy,  and  they  being  liable  to  the  master,  he  could  not 

'^rt  to   the  freighters  for  contribution.     Besides,  it  was   not 

a  damage  within  the  true  meaning  of  a  general  average.     Every 

person  who  puts  goods  on  board  a  ship,  tacitly  contracts  to  in- 

^t  their  safety  to  the  discretion  of  the  master  <^  the  ship,  and 

to  abide  by  bis  judgment  of  the  necessity  of  sacrificing  a  part  of 

w  ship  or  cargo  for  the  preservation  of  the  rest,  and,  in  case  of 

^^  necessity,  to  contribute  aocordii^ly :  but  the  sacrifice  in 

this  case  made  is  not  dictated  by  the  master  and  mariners  of  the 

*^^9  but  by  strangers,  to  whom  the  respective  owners  of  ship 

^  cargo  have  never  delegated  the  like  discretion.     It  is  by  no 

>Beans  d^r,  that  if  the  British  manners  had  retained  the  man- 

apment  of  the  vessel,  these  articles  would  have  been  thrown 

^erboaid ;  and  if  goods  dif^  thrown  overboard  by  a  gcoss  error^ 

and  wbm  die  sacrifice  was  wholly  lumecesiary  for  any  purpose 

3  of 


125  CASES  IN  MICHAELMAS  TERM, 

1811*       of  the  ship'iB  preservatioD^  tfie  owner  of  the  sacrificed  goods  can*> 

not  recover  contribution^  but  must  seek  his  remedy  against  those 

..  who.  occasioned  his  loss. 

Noble.  Mansfield,  C.  J.      What  has  been  urged  respecting  the 

underwriters  can  make  no  difference  in  the  liability  of  the  de^ 
fendants.  The  question,  then,  merely  is,  whether  a  part  of  the 
goods  being  thrown  oyer  for  the  benefit  of  the  proprietors  of  the 
residue^  the  owners  of  the  part  that  is  lost,  ^all  not  have  con- 
[  126  ]  tribution  against  them.  Whatever  the  law  might  be  in  a  eoBe 
where  there  was  any  evidence  that  the  goods  were  grossly  and 
ignorantly  thrown  over,  that  is  not  this  case ;  for,  looking  on  the 
testimony  of  the  mate,  I  see,  that  this  expression  was,  **  We  met 
with  bad  weather,  and  were  obliged  to  throw  these  articles  over- 
board. It  was  necessary  to  do  it.  /  should  not  have  thrown  the 
stores  overboard  if /could  have  got  at  the  cargo.  It  was  neces- 
sary to  the  preserving  our  lives.'*  So  it  seems,  that  the  French 
had  so  much  better  an  opuiion  of  the  judgment  of  the  mate, 
than  of  their  own,  that  they  consulted  him,  and  intrusted  him 
with  the  navigation,  and  the  stores  seem  to  have  been  thrown 
over  by  his  own  individual  direction.  I  think,  therefor^  that 
the  verdict  is  right 

Heath,  J*  The  property  was  not  altered  by  the  capture; 
there  was  a  spes  recuperandij  and  the  property  still  remained  in 
the  former  owners,  as  no  condemnation  had  taken  place.  The 
law  of  average  and  contribution  had  existed  for  ages  before  the 
practice  of  insurance  was  known. 

Rule  refused^ 


Nov.  9th.  Smith  and  Others  v.  Scott. 

^ooed  bywi-     HPHIS  was  an  action  upon  a  policy  of  insurance  upon  the 

other  ship  run-    -»    ships  Helena  and  Merlin^  at  and  from  the  bay  of  Honduras 

shipiiiiunid,^    to  their  port  or  ports  of  discharge  in  Great  Britain^  and  a  loss 

^^'T  encc^  a  ^^  averred  to  have  happened  to  the  Helena  by  the  circum- 

lois  by  perils      Stance,  that  while  she  was  proceeding  on  her  voyage,  a  certain 

^  "^        other  ship  on  the  high  seas,  by  and  through  the  force  of  the 

winds  and  waves,  was  carried  and  sailed  against  the  Helena^ 

without  any  n^lect  or  defiiult  of  tlie  persons  on  board  the 

Helena^  and  the  Helena  became  lost  and  stranded  by  the  perils 

[  127  ]      of  the  seas.     Uppn  the  trial  of  the  cause,  at  the  London  siltings 

after  Trinity  term  1811,  before  Mansfieldy  C.  J.,  the  evidence 

was. 
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that  B  ship  named  the  Margaret  ran  foul  of  the  Helena  by        1811. 

th^  grossest  neglect ;  for  when,  upon  the  shock  being  given^.        

go jme  of  the  Helenc^n  crew  went  on  board  the  Margaret^  they         *!JJ^" 
fovind  only  one  man  on  the  deck,  and  he  was  asleep.    Here-       Scott. 
upon  it  was  objected  by  the  counsel  for  the  defendant,  that  the 
oocaision  of  the  injury  was  not  the  perils  of  the  seas,  but  the 
gross  negligence  of  the  crew  of  the  Margaret^  and  that  this  was 
a  fatal  variance  from  the  loss  averred.     The  jury,  however, 
bund  a  verdict  for  thie  plaintiff,  subject  td  this  point,  which 
the  Chief  Justice  reserved. 

Accordingly,  Lensj  Serjt,  on  this  day  moved  for  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit,  adding^  that  the 
plaintiff  bad  his  remedy  against  the  owners  of  the  Matgaref. 

SAansvield,  C.  J.  I  do  not  know  how  to  make  this  out  not 
to  be  a  peril  of  the  sea*  What  drove  the  Margaret  against  the 
ITelena?  the  sea  I  What  was  the  cause  that  the  crew  of  the 
Mkurgaret  did  not  prevent  her  from  running  against  the  other, 
their  gross  and  culpable  negligence  ?  but  still  the  sea  did  the 
mischief*  It  is  reasonable  enough  that  the  plaintiffii  should 
penoit  the  defendant  to  use  their  names  as  plaintifis  against  the 
owners  or  crew  of  the  Margaret^  so  as  to  recover  whatever  the 
plaintiflb  would  be  entitled  to  as  against  the  Margaret^  and  to 
Vply  it  in  diminution  of  their  loss ;  but  it  would  lead  to  end- 
'^^  discussion,  if  it  were  required  that  no  cause  except  the 
'^^use  of  loss  all^;ed  in  the  declaration  should  be  conducive  to 
*eIo8B. 

Heath,  J.    If  this  doctrine  were  to  prevail,  it  might  go 
^^U  further,  and  it  might  be  contended,  that  if  a  master  con-      [  128  ] 
QQcts  the  ship  so  unskilfuliy  as  to  run  it  on  a  rock,  that  is  not  a 
peril  of  the  sea,  but  a  peril  of  the  unskilfulness  of  the  master* 

Rule  refused. 


Richardson  v.  Lanori]>ge. 


Abo.  9. 


an  agree- 


TRESPASS  for  breaking  and  entering  a  stable  of  the  plwi-      if 

tiJ^  and  breaking  to  pieces  the  doors  and  locks,  and  tear-  ??i^  "^®' 

inf»  J  J  •  1     -I  I  to  let  pre- 

"■g  down,  damaging,  and  destroying  the  bins,   troughs,  and  miies  m  long 
"^MJgers  of  the  plaintiff,  and  locking  up  the  stable,  and  ex-  "^^^0^!^.'" 
P^g  the  defendant  from    his    possession*    The   defendant  terving  a  com- 

cniiivj     •   .  pensatioo,  ac- 

^^.of  He  in  item,  and  not  referable  to  a  year,  or  any  aliquot  part  of  a  year^  it  doei  not  create 

^*^  fron  year  to  year,  but  a  tenancy  at  will,  ftrictiy  so  called. 
ci«!?*^^^^  tbe  tenant  bas  expended  money  on  the  iBBproremeal  of  the  premifet,  that  does  not 
»•'«  «»m  1  term  to  hold  untn  he  ii  hidcmnificd. 

pleaded, 


\  ■ 
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JSBl.       pli3idfid>  fiislv  iKid  gttxHy;  seccnidfy,   that^.  Jb.  {5t»sfty)   being 

seised  in  fbei  of  tbe  pvemises  by  indenture  demised  to  the  de» 

RicsAMsoN  gguj^H^  among'  cither  things  the  stable,  for  a  term  of  21  yeara 
LAKcoiniGs.  yefc'  unexpired^  by  virtue  whereof  the  defendant  entered-  and 
was  potsesaedf  and  by  reason  of  such  possession  justified- tfa^ 
acts  comi^ned  of  mdie  declaration.    The  plaintiff  confessing 
ther  sBisiB'of  CrossUyi  dnd  the  lease  to  the  defendant,  replied) 
that  tto  defendant  aftermiidi^  and  during  the  said  term  oJP  21 
years^  demised 'to  the  plaintiff  the  said  stable  with  the  apput«4 
tenances,  to  hold  to  the  plaintiff  during  a  certdn  term,  that  is  to 
say^  fer  so  long  a  time  as  they,  the  plaintiff  and  the  defendant, 
should  respectively  please,   the  plaintiff  rendering  to  the  de« 
fendlmt  8  certain  compensation  between  them  in  that  behalf 
agreed-upon  fi>p  the  same,  by  virtue  of  which  demise  the  plain- 
tiff entered  and  was  possessed^  until  the  defendant  afterwardi 
and  during  the  continuance  of  the  said  terrrij  and  interest  of  the 
plaintiff'  therein,  of  his  own  wrong  committed  the  said  several 
trespasses^     The  defendant  apprehending  that  the  demise  laid 
in. the  plea  was  descriptive  of  a  holding  from  year  to  year,  in<^ 
.[  129  ]      stead  of  rejoining  that  he  had  deteimined  his  will,  rgoined, 
diet  he  did  not  demise  the  said  stable  to  the  plaintiff  in  manner 
and  form  at  the  plaintiff  had  alleged,  and  tendered  issue  thereon^ 
invidiieh  the  plaintiff  joined.     Upon  the  trial  of  this  cause,  at 
liie  Miu&/o»«  summer  assizes  1611,  before  laOtd  EUenborough^ 
G.  J.,  the  evidence  waSj  that  the  defendant  having  taken  a  lease 
of  a  close  of  land,  and  built  a  shed  therein,  in  August  1610j 
let  the  same  by  parol  to  the  plaintif]^  who  was  a  carrier,  upon 
an  agreement  made  without  any  reference  to  time,   that  the 
plmtiff  should  cpnvert  it  into  a' stable,  and  that  the  defendant 
shovld-havetdl  the  dting  mad^  by  the  plaintiff^s  horses.  The  plain* 
tSfff  after  having  for  some  time  occupied  it  in  its  original  state, 
laid  out  about  six  pounds*  in  putting-np  a  rack  and  manger,  and 
converting  the  building  to  a  stable :  about  the  end  of  the  follow- 
ing  April  the  defendant  requested  him  to  leave  the  premises, 
and  upon  his  refusing  to  do  it  till  he  could  suit  himself  else* 
where,  the  defendant,  in  the  plaintiff's  absence,  and  without 
having  given  him  any  written  notice  to  quit,  forced  open  the 
door,  took  down  the  rack  and  tnanger,  and  carried  it  out  of 
the  stable,  and  took  and  used  the  manure  which  had  been  made 
upon  the  premises  during  the  plaintiff's  occupation  of  them, 
and  which  was  of  considerable  value.     The  defendant's  counsel 
contended,  that  the  evidence  proved  a  strict  ten^cy  at  will, 

(which. 


IN  THS  FiFTY-aBcoitD  YfiAB  OP  GEORGE  IIL  m 

(which,  though  it  made  gocxl  the  defimdant's  case,  the  plaintiff       181 1. 

by  his  replicatioii  himself  alleged,  and  the  defendant  by  his  re*        

joinder  denied,)  and  that  therefore  the  defendant  waa  entitled  ^^ 

at  any  time  to  determine  his  will,  and  to  enter  upon  the  prfrp    LAimiinaB.. 
raisn  and  resume  the  possession  when  he  pleased,  without  any 
notice  to  quit.    The  counsel  for  the  plaintiff  contended  that 
thb  must  be  a  yearly  holding,  or  that  at  all  erents  the  dei- 
fendant,  having  put  the  plaintiff  into  possession,,  and  suffered 
him  to  contract  an  expense,  by  erecting  a  rack  and  manger, 
could  not  countermand  the  permission  at  his  pleasare;  upoa 
the  same  principle  on  which,  in  the  case  of  Winter  v.  Brocks      [  ISO  ] 
^Uj  8  Easif  S08^  it  was  held,  that  a  licence  once  executed,  if 
it  be  to  a  thing  whereby  the  party  incurs  expense^  cannot  be  re- 
voked, unless  the  grantor  tenders  to  the  grantee  all  the  expense 
wbidi  he  has  incurred  in  executing  the  licence.    Lord  EUen>^ 
^forough^  C.  J.  thought  that  the  demise  being,  so  long  as  each 
Puty  should  respectively  please^  warranted  the  defendant  im 
piitting  an  end  to  the  holding  when  he  pleased,  and  in  evicting 
^e   tenant  without  any  notice  :  whereupon  the  plaintifiy  either 
not  adverting  to  the  terms  of  his  issue,  or  probably  fearii^  that 
^'^ough  he  hod  literally  proved  his  issue^  and  was  entitled  to  a 
^<^<lict  thereon,  the  defendant  would  be  entitled  to  judgment 
^^^^  obstante  veredicto^  submitted  to  a  nonsuit. 

-&«/,  Seijt.,  on  this  day  moved  for  a  rule  nisi  to  seaside  the 
'^Uauit  and  have  a  new  trial.     He  first  contended  that  there 
^^9  at  this  day  no  such  estate  possible  in  law  as  a  strict  tenancy 
^    ^11;  where  no  longer  term  was  defined,  all  was  tenancy 
A^m  year  to  year.     At  all  events  the  taking  of  the  dung  was 
^^^i^ivalent  to  an  acceptance  of  rent ;    and  after  an  acceptance  of 
'•*^  a  half-year's  notice  to  quit  was  necessary.    Doe  esc  iem. 
S*orf  V.  Porterj  9  T.  B.  16.  Lord  Kenyon^  C.  J.  s^,  **  The 
^^*UMiqr  ftora  year  to  year  succeeded  to  the  old  tenancy  at  will, 
^tich  was  attended  with  many  inconveniences*    And  in  order 
*^    obviate  them  the  Courts  very  early  raised  an  implied  con- 
^*^ct  for  a  year,  and  added  that  the  tenant  could  not  be  re- 
"^oved  at  the  end  of  the  year,   without  receiving  six  months' 
P^«vious  notice."    Rights  on  the  Demise  of  Cuttings  v.  Darby^ 
^T.R.  16S.,  BuUer^  J.     «  The  reason  is  (of  the  rule  of  law, 
^Uch  constxliea  what  waa  formerly  a  tenancy  at  will  of  lands 
iiito  a  tenancy  from  year  to  year,)  <«  that  the  agreement  ia  a  let- 
ting for  a  year  at  an  annual  rent  r  then  if  the  parties  consent 

to 
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181 1«       to  go  on  after  that  time,  it  is  a  letting  from  year  to  year."   And 

again,  "  the  *  moment  the  year  began,  the  defendant  had  a  right 

V.  to  hold  to  the  end  of  that  year ;  therefore  there  should  have 

LANG^nxo.   been  half  a  yearns  notice  to  quit  before  the  end  of  the  term.** 

-*    He  also  referred  to  the  case  of  Winter  v.  BrockweUf  and  urged 

that  at  least,  the  tenant  having  erected  the  rack  and  manger  at 

a  considerable  expense^  was  entitled  to  a  term  long  enough  to 

indemnify  him.     . 

MansiiKld,  C.  J»  That  case  has  not  the  slightiest  resena- 
blance  to  the  present  case.  Tou  must  find  some  act  of  parliament, 
or  some  decision  of  the  Courts,  that  two  persons  cannot  agree 
to  make  a  tatiancy  at  will.  But  it  is  a  maxim,  that  modus  ei 
conventio  vincutU  legem.  Have  you  any  case  where  the  Courts 
have  declared  that  there  must  be  a  tenancy  from  year  to  year, 
the  parties  having  expressly  agreed  that  the  holding  shall  be  so 
long  as  both  parties  please?  and  of  that  there  is 'evidence  here: 
you  say  that  Lord  EUenborough  was  of  opinion  that  the  evi- 
dence did  not  prove  a  tenancy  for  a  year :  the  nonsuit  then 
inust  have  proceeded  on  the  ground  that  there  was  such  an 
agreement  as  the  plaintifi*  has  himself  stated.  Here  you  speak, 
all  along,  of  an  indefinite  agreement  If  there  were  a  general 
letting  at  a  yearly  rent ;  though  payable  half-yearly,  or  quar- 
terly, and  though  nothing  were  said  about  the  duration  of  the 
term,  it  is  an  implied  letting  from  year  to  year.  But  if  two 
parties  agree  that  the  one  shall  let,  and  the  other  shall  hold,  so 
long  as  both,  parties  please,  that  is  a  holding  at  will,  and  there 
is  nothing  to  hinder  parties  from  making  such  an  agreement. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  said  that  an 
indefinite  hiring  of  a  servant  is  an  hiring  for  a  year,  but  those 
cases  do  not  apply.  That  presumption  is  founded  upon  the  uni- 
[  182  ]  versal  custom  of  hiring  servants  at  statute  iairs,  which  is  usually 
for  a  year  (a).  There  is  no  custom  that  if  a  man  lets  premises 
to  another  he  shall  let  them  for  a  year. 

Chambre,  J.  denied  the  proposition,  that  at  this  day*  there 

(a)  By  Stat.  5  EU%^  r.  4.  /•  3.  **  No  person  shall  be  retained  or  hired  to 
work  for  any  less  time  than  a  year,"  in  any  one  of  thirty  trades  therein  men- 
tioned; and  by  J.  7.,  the  persons  therein  described,  being  nearly  all  who  are 
not  either  independent,  or  already  employed  in  trade,  are  compellable  to  be 
retained  to  senre  in  husbandry  by  the  ye:v :  probably  the  practice,  which  is 
well.founded  in  physical  tauses,  depending  on  the  revolution  of  seasons,  was 
current  long  before  this  statute. 

is 
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is  Q0  3uqh  thing  as  a  tenancy  at  will :  the  taking  of  the  dung        181]. 

py  the  Uuvilord  g^ve  the  tenant   no  term  in  the  premises.        — ^ 
vSurely  t)i(Si^$tinction  Ji^s  heen  a  thousand  times  taken :  a  mere      ^^^^^^^^ 
jg^ml  letting  is  a  letting  at  wilt:  if  the  lessor  accepts  yearly    LANoaiDOB. 
jr^t,   or  ,rent  ip^asured  by  any  aliquot  part  of  a  year,   the 
Coul:^  h^Ye  ,jBaid,  that  is  evidence  of  a  taking  for  a  yean    That 
ia  the  .pl4  btw,  and  i  know  not  how  it  has  eirer  come  to  be 
.chfinged.    The  Courts  have  a  great  inclination  to  make  every 

t«;i^aficy  a  holding  irojn  year  to  year,  if  they  can  find  any  foun* 
4Ation  lor  jt,  but  in. this  caae  there  is  none  such. 

The  Court  refused  the  rule. 


flini  »*f'»  Iff'  I    !»Ti 


Wyi^EiiNG  V.  ^oyrLES. 


Abe.  9. 


T^AVGHAN^  Serjt.  moved  to  enter  up  judgment  upon  an  .  iftheattest- 
old  warrant  of  attorney  without  producing   an  affidavit.  I^t  be  found  to 
"M^dc  by  the  attesting  witness  of  the  execution  ther^r,  upon  ™«J^*ffi<**^^ 
>A  auction  that  diligent  inquiry  had  been  made  for  the  wit-  tiooofawar- 
neas,  and  lEhat  he  could  not  be  found.  *  The  Court  held  that  it  "^t^txHS^' 
would  be  more  satisfiictory  if  die  plaintiflfs  affidavit  had  de-  7>toe»  mmt 
sc^nbed  the  particular  search  that  had  been  made  for  the  wit-  for  by  affidavit 
nea«,  and  where  he  had  been  last  seen  or  known  to  reside,  and  cc^wUi  ad- 
when  he  was  last  heard  of,  and  what  endeavours  had  been  made  mit  lecoodary 
to    £ad  him;  and  for  want  of  such  particularity,  they  for  the  ^?  ?i33  1 
pretent 

Refused  the  rule. 


Grote  v.  Milne.  j^^^  j,^ 

T^ROVER,  and  after  verdict  for  the  plaintiff,  subject  to  a  ^^J*][^^ 

id^^jWtiQQ ;  for  Q^j^in  charges  to  be  ascertain^  out  of  part-owner  of 
ftl»n»  mekfiXd,  zS^t.  in  Tnni^  term  li^t  obtained  a  rule  nisi  '^^^^^^ 
'tP.^rcl^  j(^^,tbe.prqthanQ|la^  tf»e  amount  of  the  byhtepartoen 

^^tjof{tbe{P<lds^fpr.whieK^ the  action  was  brought,  and  tb^t  ^^^^  ^^j^,^ 
■och  amount  might  be  deducted  from  the  amount  ^ihe  verdict.  J^^'^f^*^  ^ 
^.^lAdaNita, stated  that  CbssiZfi  and  Co.  shipped  the  cargo,  tbegoodfoa 
'rtiich  was  consigned  to  Bobertsan  and  Steith  who  were  partners  g2^t!*pkdg«t 
^Patenon^  from  Palermo^  on  board  a  vessel  the  sole  property  the  mda  and 

them  together,  nnUH  the  freight  be  expremd  to  be  eimHiJ. 

.Vol.  IV.  H  of 
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1811.  ofPaterson;  Robertson  and  Stein,  in  order  to  raise  money,  as 
well  for  Paterson^s  use  as  for  their  own,  pledged  the  cargo  to 
the  plaintiifi,  and  indorsed  the  bill  of  lading  to  them.  Pater^ 
Milne.  son  ratified  their  act.  Paterson  and  Co.  afterwards  became 
bankraptsi  and  Paterson  indorsed  another  bill  of  lading  to  ^e 
defendants,  who  were  the  sequestrators  of  his  own  estate,  and 
the  master  delivered  the  cargo  to  them  without  paying  fraght. 
The  verdict  comprised  the  whole  value  of  the  cargo  without 
any  deduction  for  freight.  Shepherd  contended  that  as  PoUT'- 
son  wopld  have  been  entitled  to  withhold  delivery  of  the  cargo^ 
till  he  had  received  his  freight,  and  was  still  entitled  to  his 
r  134  1  f^'eight  in  account  as  against  Robertson  and  Stein,  his  seques- 
trators had  a  right  to  deduct  the  amount  out  of  the  value  of  the 
cargo. 

Blosset,  Seijt  in  the  last  term  and  this,  shewed  cause  against 
the  rule.  Pie  agreed,  that  in  trover  the  plaintiffs  were  entitled 
to  recover  only  the  value  of  the  goods,  taken  in  such  state  as 
the  defendant  had  obtained  them,  and  that  if  they  had  not 
been  obtained  without  paying  freight,  the  defendants  would 
have  been  entitled  to  a  deduction  of  the  freight  as  well  at  of 
the  other  charges  which  they  had  paid;  but  that  as  the 
defendants  had  actually  paid  no  freight,  they  had  no  right  to 
that  deduction. 

Shepherd,  contra.  The  bill  of  lading  is  deliverable  to  the 
consignees,  he  or  they  paying  freight.  Robertson  and  Stein 
could  not  have  taken  the  goods  out  of  the  vessel  without  paying 
freight,  if  insisted  on.  That  charge  appears  on  the  face  of  the 
bill  of  lading,  so  that  the  pawnee  had  notice^  and  took  it  sub- 
ject thereto.  The  indorsement  purports  only  to  convey  to  die 
plaintiffs  the  right  to  the  goods  subject  to  payment  of  freight, 
and  it  is  a  common  practice  to  pledge  the  goods  to  one  penan^ 
'  and  the  freight  to  another. 

Per  Curiam,  There  would  be  weight  in  the  argument,  if 
the  ship  had  belonged  to  any  other  person :  but  the  ship,  as 
welt  as  the  cargo,  being  PaterSon^s  own,  the  frdght  was  in  his 
power  to  pledge,  and  he  must  be  taken  to  have  pledged  the 
freight  along  with  the  cargo. 

Rule  discharged. 


Hooa 
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i^^PHEBD,  Serjt.  moved  that  the  prothonotary  might  r6-      Updn  the 
n    TieiiB'  bit  taxation  of  costs  in  this  case.     The  action  was'  for  aj^^rand 
pipdf  sold  and  delivoredy  and  work  and  labour,  against  the  d6-  picne  admini. 
fcodtat'sradmiiristratori  who  pleaded  non  assumpsit^  and  plene  piaintifTjoined 


The  plaintiff  joined  both  issues,  without  adding  o""^J^** 
^jyrayer  for  judgment  of  assets  quando  acciderint.    The  cause  judgment  of 
being  xdEbrred,  with-  the  usual  stipulation  that  the  costs  of  the  iiJ^^^t  issue 


cwoe  should  abide  the  event,  the  arbitrator  awarded  a  verdict  ^'^s  f?"?^  for 
on  the  first  issue  for  the  plaintiff,  and  on  the  second  for  tlie  de-  and  the  second 
fendant.     The  prothonotary  had  taxed  costs  for  the  plaintiff  on  ao't^  Uie  de-***^' 
tk»  first  ifltue,  and  for  the  defendant  upon  the  second.  Shepherd  fendant  is  enti- 
contraded)  that  the  second  issue,  being  a  full  bar  to  the  whole  postea  and 
'ACttoOy  the  defisndant  was  entitled  to  full  costs  of  the  action,  sencrai  costs. 
-liedliGting  only  soob  costs  as  he  had  incurred  in  prosecuting  his 
^pleS'  of  rum  assumpsit^  on  which  he  had  failed ;  but  that  the 
*  pluiitiff  was  by  no  means  entitled  to  recover  any  costs.     Cock- 
^on  vi  Drinlrmater,    2  Tidd  Pr.  967.  5/A  edit,  cited  in  Hindsley 
rrMmseti^  1^  E.  282.  >    The  latter  case  is  distinct  from  this»;  be- 
cause there  was  a  prayer  of  judgment  of  assets  quando  acciderJntf 
>io  tbabtfae  isaue  «found  lor  the  defendant  on  the  plene  admini- 
."^fMnity  WAS'  not  bitf  to  that  action* 

'::^<  Qnsibiiv)£er}t. -sfaewed  cause  in  the  first  instance,  against  this 
•ible;)  ^•Xll&  defendant  having  ipXesAoA  non  assumpsit^  the  plain- 
tiflF  srai<  «Dibpelled  to  go  to  trial  upon  that  issue,  and  having 
jftKMfieded'thaneoiv  is*  entitled  to  his  costs  thereof.  The  plea  of 
flOfi'tfssMiiips^  was  wholly  unnecessary  to  tlie  defence,  which 
•v^gl^  have,  rested  with  sufficient  security  on  the  complete  ad-  [  136  ] 
ministration  of  the  fimds. 

2%tf(€ioMr^> ^compared  this  to  thei  ordinary  case  of  trespass, 

whevfr'iqKjniaot  guilty  pleaded,  and  also  a  justification,  if  the 

tf'lfttter  ig'foiiiid  for  the  defendant,  he  is  entitled  to  his  general 

^oost^^Bod  held»  that  the  defendant  in  this  case  was  also  entitled 

to  the  postea,  and  to  his  general  costs. 

: :  i*    .<>*  :  '..>  Rule  absolute. 


H2 
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1811. 

^    ,,  Gray  and  Another  v.  Lloyd. 

Abo.  13. 

It  b  illegal     HpiJIS  was  an  action  upon  one  of  several  policies  of  assurance, 
mano^^ures,  effected  on  the  17th  of  October  1810,  at  and  from  the  Cape 

the  produce  of  qf  Good  Hope  to  the  island  of  France^  or  the  island  of  Rodrigue^ 
i^Cape  qf  and  back  to  the  Cape  of  Good  Hope^  should  the  expedition  not 
aB^DOTtto*the  ***^^<^^^  ^  ^*  to  land  her  cargo,  upon  the  ship  called  the  Maria 
Eastward  in  his  or  AlexohdeTf  and  goods,  valued,  (so  far  as  regarded  this  policy,) 
i^ionf  tti^  at  1200/^  beginning  the  adventure  upon  the  goods  from  the 
^^Cttr-2.c.t.  loading  thereof  on  board  from  the  Cape,  tf  Good  Hope,  or 
tbe  operation  of  where  they  might  be.  The  plaintiff  averred  a  loss  by  hostile 
^^JJ'j*°^jj^  capture  in  tbe  course  of  the  voyage.  Upon  the  trial  of  this 
order  10  conn,  cause  at  GuildhaUi  at  the  sittings  s&er  Easter  term  1811,  be- 
Jr^iS09,  or  ^^  Mansfield^  C.  J.,  the  subscription,  interest,  loading,  and 
ifi?^*^         capture,  were  proved;  and  a  licence  from  the  British  governor 

of  the  Cape  (^  Good  Hope^  reciting  that  the  governor  deemed 
it  highly  expedient  th^t  every  pos^ble  assistance,  succour,  and 
comfort  should  be  forthwith  afforded  to  the  troops  of  his  majesty 
and  the  East  India  Company  there  employed  on  a  particular 
service,  and  authorizing  the  schooner  Alexander  to  proceed  to 
the  islands  of  Bodrigue  and  Bourbon,  or  such  of  them  as  might 
[1371  ^  actually  at  the  time  in  the  possession  of  the  forces  aforesaid, 
with  a  cargo  of  spirits,  wines,  and  porter,  oilmen's  and  grocer's 
stores,  hosieiy,  haberdashery,  hats,  boots,  shoes,  clothes, 
earthen  and  glass  wares ;  and  after  delivering  the  same  at  the 
island  or  islands,  to  return  with  a  cargo  of  such  articles  for 
colonial  consumption  as  the  then  British  government  of  those 
islands  would  permit,  and  which  should  not  interfere  with  the 
articles  then  already  imported  or  intended  to  be  imported  by 
the  East  India  Company.  An  agent  of  that  Company  resident 
at  the  Cape  of  Good  Hope,  by  writing  on  the  same  instrument, 
on  behalf  of  the  Company,  licensed  the  Alexander  "  to  proceed 
to  the  Eastward,  as  specified  in  the  above  licence,"  (not  ex- 
pressing any  limitation  as  to  the  articles  to  be  earned  East'- 
ward,)  and  to  return  with  a  cargo  of  coffee,  sugar,  rum,  cotton, 
or  rice,  the  produce  of  the  island  of  Bourbon  or  Rodrigue,  pro- 
vided the  licence  of  the  governor  of  the  island  should  be  had. 
The  cargo  shipped  was  of  the  description  mentioned  in  the 
governor's  licence,  and  was  of  the  value  of  nearly  9000/.  /  but 
in  addition  thereto  were  shipped  two  cases  containing  twelve 
military  saddles,  and  a  few  dozens  of  knives  and  forks,    and 

pewter 
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pewter  plates,  articles  which  would  be  useful  to  the  troops,  and  181  !• 
which  did  not  together  exceed  in  value  100/.  But  the  whole 
cargo  consisted  of  articles  of  British  manufacture  which  had 
been  previously  exported  from  England  to  the  Cape.  It  was 
objected  for  the  defendant,  that  tlie  policy  was  vacated  by  the 
illegality  of  this  adventure,  first,  because  the  adventure  was 
not  confined  to  the  sort  of  goods  specified  in  the  licence ;  next, 
because  it  was  a  breach  of  the  monopoly  of  the  East  India 
Company ;  and  next,  because  it  was  a  violation  of  the  naviga- 
tion act,  15  Car.  2.  c.  7.  s.  6.  For  the  plaintiff  it  was  contended, 
that  it  was  legalized  by  the  statute  49  G.  3.  c.  17.  and  by  his 
majesty's  order  in  council  of  the  12th  April  1809.  The  jury 
found  a  verdict  for  the  plaintiff,  subject  to  liberty  reserved  to  the  [  13^  3 
defendaat  to  Bu>ve  to  enter  a  nonsuit. 

Accordingly  Lens^  Serjt.  having  in  Trinity  term  1811,  ob- 
tained a  rule  niaif  the  case  was  twice  argued,  and 

Shepherd  and  JBes/,  Serjts.,  first,  in  the  same  term,  and  again 
in  this  term,  shewed  cause  against  the  rule.     The  statute  46  G. 
5.  c  90.  s.  1.  which  by  49  6.  3.  c.  17.  is  made  co-extensive  in 
doration  with  the  present  war,  empowers  his  majesty  in  council, 
by  any  order  or  orders  to  be  issued  from  time  to  time,  to  give 
socfa  directions,  and  make  such  regulations,  touching  the  trade 
and  commerce  to  and  from  the  Cape  of  Good  Hope,  and  the 
territories  and  dependencies  thereof,  as  to  his  majesty  in  council 
shall  appear  most  expedient  and   salutary,  any  thing  in  the 
statutes  12  Car.  2.  c.  18.  and  7  &  8  W.S.c.  22.  or  any  other 
act  or  acts  of  parliament  then  in  force  relating  to  his  majes^s 
cc^nies  and  plantations,  or  any  other  act  or  acts  of  parlia- 
ment, law,  usage,  or  custom  to  the  contrary,  in  any  wise  not- 
withstanding.    The  second  secticm  inflicts  the  penalty  of  for- 
feiture of  ship  and  cargo»  if  any  goods  shall  be  imported  or  ex- 
ported to  or  fircmi  the  Cape  in  any  manner  contrary  to  any  sudt 
orders  in  council,  and  provides  that  nothing  therein  contained     * 
ebatt  in  any  manner  be  construed  to  infiringe  the  rights  and 
privifiBges  of  the  Ecut  India  Company.    But  inasmuch  as  the 
licence  of  the  authcMized  agent  of  the  Company  for  this  adven- 
ture bad  been  obtained,  the  present  adventure  did  not,  they 
eentended,  come  widiin  the  last-mentioned  proviso.    In  conse- 
quence of  this  act,  an  order  in  council  was  made  on  the  12th 
day  of  JprU  1809,   whereby,    after  reciting  that  act,    <*  his 
naf^sty,  in  pursuance  of  the  powers  thereby  given,  ordered  that 

it  AoM  be  lawfidi  till  further  order,  for  all  ships  and  vessels 

belongbg 
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1MV»    .  belonging  to  the  subjects  of  any  country  or'  irfafb^lil 

his  majesty,  to  enter  Into  the  ports  of  the  iMd'Mttlei 

^v^*        Cflp^  of  Good  Hopej  and  of  the  territories  anrdid 
Llotd.       thereof,  and  to  import  and  export  to  and  frdfRthe  { 
said  settlement  and  of  the  territories  and  dependelM 
any  goods,  wares,  and  merchandizes  whatsoev^j  sii 
following  exceptions,  duties,  rights,  rules,  regulatio 
strictions,  viz.  that  it  should  and  might  be  lawful  foi 
nor  of  that  settlement,  and  of  the  territories  of  d< 
thereof,  for  the  time  being,  to  impose  on  all  goods,  • 
merchandizes  of  Crreat  Britain  or  Ireland  which  sh< 
ported  into  that    settlement  from   any  part  of  h 
dominions,  after  due  notice  to  be  given  by  the  gove 
said  settlement,  as  thereinafter  directed,  a  duty,  not 
15  percent,  on  the  value  thereof,  such  duty  to  be 
collected  in  the  same  manner  as  was  in  use  with  r^ 
import  duty  then  levied  at  the  settlement  and  the 
and  dependencies  thereof,  from  and  in  ships  and  vea 
ing  to  the  subjects  of  countries  and   states  in  amit 
majesty,  and  upon  the  goods  and  merchandizes  impc 
same.     Provided,  that  the  time  of  the  commenccm 
duty  should  be  fixed  in  the  proclamation,  or  othei 
strument  which  should  be  made  and  issued  by  the  / 
the  purpose  of  imposing  such  dut}%  which  time  s 
less  than  six  months  from  the  day  of  issuing  such 
or  other  lawful  instrument :  and  provided  also,  th 
duty  imposed  on  the  importation  of  goods,  not 
produce,  or  manufacture  of  Great  Britain  or  Ireli 
part  of  his  majesty's  dominions,  when  so  impor 
built  vessels,  owned  and  navigated  according  to 
no  case  be  so  high  as  that  which  should  be  impo$ 
goods  so  imported  in  the  vessels  of  foreign  state 
[  140  ]      his  majesty's  pleasure,  that  no  goods,  wares,  or  n 
growth,  produce  or  manufiicture  of  the  countries 
of  the  Cape  of  Good  Hope,  should  be  imported 
tlement,  or  the  territories  or  dependencies  th 
the  East  India  Company;  and  that  no  such 
merchandize  should  be  permitted  to  be  expor 
except  for  sea  stores  only,  or  by  the  same 
their  licence.  But  nothing  in  that  order  contaii 
to  prevent  ships  or  vessels  employed  in  the 
Fishery  firom  carrying  on  the  same,   in  st 
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ler  as  might  have  been  done  if  that  order  had  not  been       1811. 

^    And  it  was  also  his  majesty's  pleasure  that  no  arms  or        

erj^   gunpowder,   or  ammunition  of  any  sort  should  be        ^^^^ 
red  to  be  imported  into  the  said  settlement  or  the  t^ritories       LLom- 
Icptndencies  thereof,  except  by  the  East  India  Company, 
y  licence  from  his  majesty.     And  further,  that  the  trade 

commerce  to  and  from  the  said  settlement,  and  the  tend* 
fl  and  dependencies  thereof,  should  be  subject  to  such  of 
laws  of  trade  and  navigation  as  would  have  affected  the  same 
It  order  had  not  been  made,  except  so  far  as  such  laws  were 
rary  to  that  order." .  They  contended,  that  the  effect  of  this . 
r  was,  to  legalize  equally  the  Importation  and  exportation 
U  goods  to  and  from  the  Cape^  except  East  India  produce. 

lieence  from  the  governor  was  wholly  unnecessary;  his 
liction  is  not  to  regulate  the  duties  upon'  the  exports,  but- 
le  imports  to  the  Cape:  consequently  the  small  assortment 
ddles  and  cutlery  constituted  no  objection  to  the  plaintiff's 

to  recover,  for  they  were  not  the  growth  of  countries  lying 
e  Eastward  of  the  Cape.  >   In  Gordon  v.  Vaughan,  12  East^ 

A.  the  quantity  of  British  manufactures  exported  was 
ily  colourable,  and  was  deemed  to  be  in  firaud.of  the  licence; 
in  the  present  case  the  great  bulk  of  the  goods  were  of  a 
imate  descripUon,  and  only  a  very  minute  part,  if  any,  [  141  ] 
lUcgaL  The  statute  of  49  G.  3.  suspends  the  operation  of 
hr.  2.  c.  1.  5.  6.  If  it  were  true,  as  is  contended,  that  the 
r  statute  continues  to  prohibit  the  exportation  of  goods 
i  colony  to  colony,  the  former  would  be  nearly  inoperative. 
\  licence  from  the  East  India  Company  was  necessary,  not 
the  outward,  but  for  the  return  cargo.  The  object  of  the 
ige  was  meritorious,  for  it  was  to  supply  his  majestjr^s  troops 
I  necessaries  in  the  course  of  their  expedition  for  the  reduc- 

of  those  islands.  The  order  of  council  institutes  a  com* 
ion  between  the  duties  imposed  on  British  goods  imported 
ae  ships  of  states  in  amity,  and  the  duties  on^goods  not  the 
lufiicture  of  Great  Britain,  imported  from  any  part  of  his 
eitj's  dominions  in  British  built  ships ;  and  therefore  by 
lication  legalizes  the  importation  of  British  manufactures  in 
iuh  built  ships  from  other  quarters  of  the  king's  dominions 
ides  Great  Britain  into  the  Cape  and  its  dependencies.  The 
visD  confirming  the  navigation  laws  alludes  only  to  the 
and  requisitions  for  the  built,  British  registration,  owner- 
h  'afid  other  similar  rsgolatioiia  respecting  the  vessel.    The 

great 
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1811.  great  object  of  this  act  and  the  stibsequent  order  id  cdutteff,- 
was  to  facilitate  the  trade  between  the  Cape^  which  id  the  gretft 
depot  of  stores  for  our  troops  and  India  /  which  oliject  wbtiblf 

Lloyd.       be  wholly  defeated  by  the  constilietioh  foi^  which  the  dtfe9ftlah# 
contend.     The  order  equally  legalises  tiie  eatpottatioti'  ahd  ini^ 
portation  ilrom  and  to  the  Cape^  of  British  ihanit&ctures  itt 
British  yessels :  the  object  was  to  give  the  ships  of  OreUt  Britdht ' 
fi  privilege  which  they  did  not  before  possess.    An  ordeir  itf 
council,  issued  since  the  first  argutioent  in  this  camie,  of  tire  l%t 
of  Ocidher  1811,  recites,  <<  that  it  was  expedfitot  tfiat  Htb  trsidd 
and  commerce  to  and  from  the  Cdpe  of  Odcfd  Hope  eM  €Mf 
territories  and  dependencies  thereof,  which  #as  at  that  prioAiii 

[  142  ]     time  carried  on  not  only  by  British  ships  and*  vessets,  bilt  AsXf 

by  ships  and  vessels  belonging  to  the  ^fibjecte  of  ^y  dooMry  tt 

state  in  amity  with  his  majesty^  should,  froili  tte  dtty  ihktenttlt^ 

mentioned,  be  carried  on  in  British  ships  ahd  vestebonly  ^  ktt^ 

that  the  permission  that  had  been  granted  by  to  ordl^r  of  hh^ 

majesty  in  council  of  the  12th  April  1809,  for  forei^  Mpi 

and  vessels  to  carry  on  the  said  trade  and  commerce  shMM 

cease  and  determine;  and  the  priii^  regent  ih  the  nafne  ithd  6ti 

the  behalf  of  his  mAjesty,  and  by  and  with:  the  advice  of  hiif 

majesty's  privy  oouncO,  th^eby  ordered  thitt  every  iikitg  it  Ae 

said  order  contain^  which  permits  ships  and  vessels  belonging 

to  the  subjects  of  any  contitry  or  state  in  amity  with  his  tiit^eitjf 

to  enter  into  the  ports  of  the  settlement  of  the  Cape  of  Qo6d 

Hope^  and  of  the  territories  and  dependeticies  thered^*  bUSl  to 

carry  on  trade  and  traffic  with  the  inhabitants  thereof,  find  td 

import  and  expbit  to  atid  fi-otn  i6e  ditihe  aiiy  goods,  #tMs,  of 

merchandize  whaisoevef*,  should  be,  ^iid  th^  sanie  Mto  thereBjr,* 

finpm  tod.  aftef  the  12th  day  dt  April  1812,  tfevdkida  arid  Aei^ 

mined:    Provided j  howevl^r,  fliMt  liottiing  id  thuft  dtd^  tok- 

tained  should  tttend,  or  tie  dcMOKslttu^  to  eitehd,  tb  ^tevMt  fbe 

tttry  mtb  t!he  pom  of  thie  sttid  M^eiiibM  of  tb^  Oapk  ofOdM 

Hopej  and  of  the  territorite  and  diptod^ndte  tlktetiQ  bf  rfnijr 

shi^i  or  ve^seb  belot^ng  to  this  stib^tels  df  toy  c^ntijr  dr  ¥smb 

in  amit;^  wt(!h  his  majdty,  #hich  ittlght  rekirt  tUtifier  fot  t^ 

pairs^  oir  ^efradinietitd;  in  ^hldi  eS^  d  ^  d^  tfi^  bilrgbi^  <fiC 

such  shiiis  and  i<MeU  nilgllt  b^  [iiirittittJed  tb  b^  Bs^dikA  ^  ft^ 

tfafe  purpose  df  d^yg  th&  ^a^m  df  SiftSi  i!)^^  ^  ^ 

freshment;  nor  tb  pktvdttt  \hS^  ^fttjr  iiito  C6e  ttid  )^^  bf  ttilf 

vessels  beioilgllig  t6  tUe  ihbje^  of  Icinj^  cdtiMtit  bt*  stkft  111 

.      >   amity  with  hb  littijttly^  fiMto  #W 

8  be 
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be  fhrniBhed*  widi  a  licence  from  tbe  governor  of  the  Cdpe  <f      1^11. 
Gfooel/fep^  permitting  such  importation;  which  licence  he  WiMi> 
tfaerdiy  empowered  to  *  grant.''     This  order  strongly  elnddates 
the  intention  of  ^e  former  order ;  for  if  the  defondants'  con-      Li^etOb 
stnictioil  should  prevail,  British  ships  being  prohibited  by  the    (     HS  ] 
Statute,  and  foreign  ships  by  the  latter  order  to  export  goods 
iron  the  dqfe^  there  can  be  no  legri  exportation  at  all  from 
alienee.    It  is  wholly  discordant  with  the  policy  which  has  al- 
'^rays  prevailed  in  this  country,  of  enconraging  the  navigation' 
of  Briiith  vessds,  to  grant  thotie  privUeges  to  foreign  ships^- 
w&idi  ire  denied  to  our  own.    N6  licettce^  ex6Bpt  f^oA  th^  Ease 
India  Conptoy,  is  now  llieceMU7  to*  1^^^  a  m^^  ef  BritHk 
mannittttires^  from  India  to  the  COpe^  ikhott^  it  is  eStprtMf 
ctmtnxy  to  the  statute  15  Cat.  9.  e.  ?•    The  firiit  order  legeHbDiSf 
the  trade  with  the  Cafpef  not  ine^ly  tb  and  froih  CheOi  Brieai^ 
and  trOofti^  but  to  and  frotti  all  pvm  tX  the  kingf  s  dotiinibils^ 
m  alt  qniBters  of  tbegkibe; 

Lem  and  Vdughan^  Seij^.^  in  support  of  the  rule.  The^ 
«MMe  49  G.  3.  c.  17.  dolfiarnot,  of  ittteM^  takeaway  t&e  dff^s^ 
tkm  6fdi^  statute  15  Oar.  2.  c.  7.;  it  duty  authorizes  the kirfjg  in 
coondl  to  suspend  it;  biiCi  this  he  has  not  done  by  the  order  of 
ooimcil  of  the  Ifith  ot  April  1 809,  which  has  no  application  ixf 
dw  presem  sat^eet.  The  statute  15  Cdtr.  2.  c.  7.  s.  6.  enacts, 
^  diat  no  oonmodity  of  the  gro^prth,  production,  or  manufacture 
ctBarcpif  Aall  be  imported  into  any  land,  island,  plantatioil, 
dobny,  terntdry,  or  place  to  his  nu^ty  belonging,  or  wlndi 
afacndd  tbereifter  belong  unto,  ot  b^  in  {he  possession  of  hh 
msjmfi  hh  heirs  and  sneceMors,  in  Asia^  Africa^  «r  AmeHda^ 
{lin^iif  only  excepted,)  but  what  shall  be  bohdjlde  dnd  withMe 
ftaiid,  kdtti  and  shipped  in  JSnglahd^  WaleSi  o(r  the  Idwn  gC 
Ber^sndl>4tpon'Taieed^  and  Which  shiffl  be  carried  Freddy  thenM 
to  dife  Mid  lindM)  iskMd%  ht.  idid  from  no  odiei^  pkM  or  plaedi 
idiBtfd«fer^  under  the  pMidty  of  tte  losi  of  att  such  eMMnodltlNi 
of  dM  gnmtii  mr  tnatttifiMshir«(  cf  Et&opef  as  shdl  be  impcMCd  [  U4  ] 
inlo  di«tti  Mm  airf  odkt  {daie  ifhat^oei^^  dnd  of  the  i/iessd  kl 
wktek  diey  iM  fanported.''  hi  ikt  cm  iSi  TdiMun  v,  AMmmi 
m§ti  l.m.  llritf  Ck>ttM  observed^  thM  tt  irould  te  teiy  dHA^ 
cdt  to  gM  tld  df  thb  dbfecdoMH  tfaragh  they  Were  not  then 
€AiA  on  to  dieirie  It.  t\aA  Is  not  itt  Otd«r  in  coancil  Mdio* 
ik%  JMMI  A^  to  ttkh^  it  (Dnly  tmi)MRHi  to  ottdM^rte  dM 
lniahg<tfdiedi}p«ofpOirmiiiittd^  bmlffc 

dU  oMDimftoU  diii  tri^ 

confirmsy 


Gray 
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1811.       oonfirmS)  bj  the  saving  at  tbe  end»  all  the  narigatiaiir law%  ft' 
does  not  enable  British  ships  to  trade,  otherwise  than  as  those 
laws  permit ;  and  the  saving  is  not,  as  it  ha^  been  supposed/  a 
Lloyd.       saving  of  particular  parts  of  those  laws,  vefaidag  to  the  built  or 
manning  of  the  ships,  but  embraces  the  whol^  of  the  laws 
generally*    An  inference  might  be  drawn  from  the  wwdn  of  the? 
statute  of  the  49  O.  3.,  which  is  expresidy  made  paramount  to. 
the  statutes  of  12  Car.  S.  c.  18.  and  7  &  8  W.Sf  M.  e.  S2.  \iy 
name,  but  omits  all  mention  of  this  statute  15  Car.  2.^  the  mo^ 
important  of  all  the  navigation  acts,  that  on  account  of  the  im-' 
portance  of  this  act  the  l^slature  did  not  intend  to  include  it  in 
the  indiscriminating  expression  of  any  other  acts  of  parliament 
whatsoever;"  but  whether  or  not  that  be  the  case,  at  all  events^ 
until  die  suspending  power  be  called  into  operation  by  an  order 
of  council  directing  such  suspension,  the  stat.  15  Caar.  S.  remains 
in  activity.  The  only  c^ject  of  the  council  in  issuing  the  order  of 
the  12th  of  April  1809,  was  to  make  the  Cape  a  free  port  fi>r 
foreign  nations,  as  it  had  been  while  it  was  in  the  hands  of  the 
lyidch :  they  were  not  providing  for  Englhh  trade.    There  is  bat 
one  enactment  in  the  whole  order ;  all  the  rest  is  matter  of  re- 
striction  and  regulation,  engrafted  on  that  enactment ;  and  that 
enactment  extends  only  to  the  importation  by  the  ships  of  coun*. 
tries  in  amity  with  his  majesty,  and,  after  importing,  to. the 
[  145  ]      exportation  :  but  it  leaves  British  vessels  in  the  same  condition 
as  before.      [Mansfield^  C.  J.    British    vessels    might   import 
before  this  order.]     But  by  the  navigation  laws  they  could  not 
afterwards  export,  and  the  order  in  council  expressly  confirms 
all  the  navigation  laws,  except  such  as  were  thereby  .expressly 
repealed,  and  in  fact  none  such  are  thereby  expressly  repealed. 
The  only  inference  to  be  drawn  from  the  order  in  council  of  the 
1st  of  October  1811  is,  that  the  council,  discovering  that  they 
had  granted  to  foreigners  privileges  much  more  ample  than  their 
.  own  countrymen  enjoyed,  determined  on  the  expediency  of  re- 
yoking  that  indulgence.     It  is  admitted  that  the  clause  relating 
to  the  East  India  Company,  and  the  exception  in  favour  of  the 
South  whalers, '  do  not  affect  the  question';  nor  is  it  necessafy  fa 
itfq^ire  whether  .the  terms  of  the  licence  issued  by  the  goyemot 
pf  the  Cape  have  been  complied  with;  for  the  governor  had  no 
power  to  give  any  such  licence*  The  idefendants  do,  not  comltelidy 
as  has  been  supposed,- that  JSrt^ij^  traders  ate  excluded,  from 
yiriting  the  GijM?,  but  only,  that  it  is  not  by  virtue  of  this  .order 
of  12th  April  that  they  are  admitted ;  and  although  they  are  ad« 

nutted 
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luitt^  Jp  in^oit,  it  cannot  be  thence  argued^  that  they  bAYea.      181 K 

rj^btf  to.expprtt  in  ^ntravention  of  the  navigation  laws*  

.:    !MA]fPS[if^9»>C>  J.    It  ia  unneoesfiary  to  discuss  this: farther:  ^^ 

w^  h^lHf^:  T^ipfif^iiedly  read  this  order,  and  must  decide  this  cause       Lloyd. 

oix  tlie  jume. ground  as  others;  and  mnstsayt  that  this  was  an 

iVVe8^'^>^^fl8^  ^^^  .being  the  voyage  of  a  British  ship,  carrying 

gopdA .from: the  C2(ip^  to  the  Isle  of  Bourbon,  instead  of  goiog. 

dyr^l  from  iSreat  Britain.    That  this  is  directly  omtrary  to  the 

st%tii..l5  Car,  2.  e^  7.;  there  can  be  no  doubt,  unless  this  cnrdec 

of  .-coaiicjl  has  authorized  it.    Now  upon  reading  that  order,  we 

am  coinpelled  to  say,  it  never  intended  to  refer  to  British  ships, 

^t  only  to  the  ships  of  foreign  nations ;  probably  for  the  sake  of     [  I^^  ] 

the  Coftf  wishing  to  give  to  the  inhabitants  of  that  port  the  ad- 

vanti^  of  foreign  trade;  but  if  that  trade  was  to  be  carried  on 

ni  JBrytish  ships,  as  the  order  of  council  contemplates,  it  must  be 

^itlk   a  certain  pr(qK>rtion  of  British  sailors,  and  observing  the 

other-  provisions  of  the  act  12  Car.  2.  c.  18.  in  that  order  ex.* 

pressly  referred  to.     Certainly  the  omission  in  the  statute  of 

^9  G,  3.  of  any  express  mention  of  the  stat.  15  Car.  2.  c.  7f 

would  not  prevent  its  being  thereby  repealed,  as  included  in  the 

genersl  words  of  the  former  act;  but  the  omission  to  mention  it 

in  the  act  is  a  strong  argument  to  shew,  that  the  framers  of  it 

did  not  mean  to  meddle  with  the  trade  as  then  established  by 

law;  and  the  order  in  council  of  the  I2th^pril  1811  does  not 

iDediiie  with  it;  no  argument  therefore  arises,  that  the. privy 

ooancil  meant  to  repeal  that  act.    The  contrary  inference  arises 

from  the  circumstance  that  the  very  order  supposes,  that  all  goods 

whidi  are  to  come  into  the  Cape^  are  to  come  in  British  ships» 

^^^^igsted  by  a  crew,  three-fourths  of  which,  and  the  master,  are 

to  heBritishy  according  to  the  stat  12  Car.  2.  c.  18.  No  weight 

is  due  to  the  inference  that  because  the  order  in  council  autho« 

rises  fonign  ships,  therefore^  a  fortiori^  British  ships  may  coqie 

nader  the  like  r^ulation.     What  is  the  order  ?  it.cpntainsnot.a 

^0^  fiom  which  it  may  be  inferred  that  British  ihips  are  autho- 

™ed  to  enter,  any  otherwise  than  before  i^  fu^df  if  so^  we  must 

^7  tliat  this  is  a  yoyagd  not  according  torlaw,  but  ccmtrary  to 

^  Navigation  act;  and  it  is  therefore  api  .objection  open  for  the 

^^^^riters  to  take,  if  th^y  choose  it ;.  though  the  objection^ 

"^"^  a  bare  legal  one^  is  not  to  be  &voured« 

^^42XH  and  Chambii£9  Js.^  were  both  of  the  same  opinioii. 

Bnle.absalute, 


(IN 
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Mil. 

(I'N  THE  EXCHEQUER-CHAMBER^ 

Nov.  13.  Johnson  v.  Frescote;     In  Error. 

Neglect  to  de-  TN  this  case  no  one  appeared  for  the  plaintiff  in  error,  and  the 
boAsmerror  defendant  in  error,  who  appeared  by  his  counsel,  had  not 

punished  by       delivered  his  paper  books,  and  therefore  was  not  entided  to  be 
|[^|^°  ^        heard.    The  Court  felt  a  strong  inclination  therefore  to  punish 

such  gross  n^ligence,  by  reversing  the  judgment,  but  held  that 
Chey  could  not  do  that,  without  hearing  the  plaintiff  ia^error^ 
who  did  not  appear  to  assign  the  causes  of  reversal ;  they  tho'e- 
fore  indulged  the  defendant  in  error  with  permission  to  deliver 
his  paper  books,  and  to  be  heard  upon  the  next  day  fcr  hearing 
cases  in  error,  upon  payment  of  two  guineas  costs^ 


I  ii%  ]  (IN  THE  EXCHEQUER-CHAMBER.) 

Nov.  13.  Gould  v.  Hammerslet  and  Others.    In  Error. 

AftteruiMrard  1 N  this  and  five  other  actions  on  bills  of  exchange^  the  plain- 
qulry  of  da-"*'  ^^  below  s^ed  iuterlocutory  judgment  by  nihil  iicitj  which 

mages,  if  final  was  fdlowed  by  an  award  of  a  writ  of  inquiry,  returnaBle  on 
giYoi  for  a  cer-  fVednesdi^  next  after  tlie  morrow  of  the  Purification.  The  same 
t^  kStiff^i  *^  ^^  8*^^  ^  ^  plaintifi  below.  The  retnni  of  the  mqui- 
aaent,  it  u  no  flition  was  omitted,  and  the  record  proceeded  to  slate  the  ap- 
2tt!?i^1^'  pearance  at  that  day  of  the  plaintiffi  bdow,  and  that  beoaoae  it 
lecord  contain  maoifestly  appeared  to  the  Court  that  the  plaintifi  below  had 
io^iaition  eze-  SBstained  damages  by  occasion  of  the  non<{>erfermance  of  the 
^"oJan inter.  P"*^*"  Contained  in  the  sereral  counts  on  the  bills  to  the  avm 
locotory  jndg-  of  10,75tf  •  9s.  S4*9  besides  tbdr  costs,  therefore  it  was  condder- 
ment  ^  ®   ^ J^  ed  that  they  did  recover  against  the  defendant  bdow 


may 

SStrfS'e****  ^'•"•^S*  aforesaid  to  10,752/.  9i.  Bd.  and  «/.  10*.  4df.  tor  their 
plaintiff  with,  ^osts,  by  the  Ckmrt  then  there  adjudged  to  them  with  t^etr 
ooufaemtar.  assent  The  plaintiff  in  error  assigned  for  error,  that  by  the 
jiny.  record  it  appeared,  that  it  bemg  unknown  to  the  Court  below 

what  damages  the  defendants  in  errcnr  had  sustained  by  occaeioa 
of  the  mm-performance  <^  the  several  promises  and  undertakings 
in  the  said  fifteen  first  counts  first  mentioned,  it  was  commanded 
to  the  sheriff  of  Middlesex  that  by  the  oath  of  twelve  good  and 

lawful 
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lawful  qten  of  his  bailiwick  he  should  diligently  inquire  wh«t        1611. 

damages  the  defendants  in  error  had  sustained,  as  well  on  the 

ficcasion  of  the  non«>performance  of  the  said  several  promises  in       ^**'*^ 
those  counts  mentioned,  as  for  their  costs  and  chaiges  by  them     WAuuum 
about  their  suit  in  that  behalf  expended,  and  that  he  should  send      t  ^?^ ' 
the  inquisition  which  he  should  thereupon  take  to  our  lard  the 
king  at  Wesimngter  at  a  day  therein  mentioned,  under  his  aeal     [  149  ] 
and  the  seak  of  those  by  whose  oaths  he  should  take  tliat  iaqui- 
aidon,  together  with  the  writ  of  our  said  lord  the  king  to  him 
thereupon  directed;  but  that  it  did  not  appear  by  the  record 
whether  the  sheriff  did  send  any  and  what  inquisition  taken  by 
wtue  of  that  writ,  or  whether  the  sum  of  10,752/.  9^.  Sd^ 
awarded  by  the  Court  to  the  defendants  in  error  for  the  dam^^w 
which  they  had  sustained  by  reason  of  the  non*performance  jof 
the  seretal  premises  in  the  fifteen  first  counts  mentioned,  was 
the  amount  of  tEe  dam^es  found  and  ascertained  by  the  inqui- 
sition, or  how  otherwise  the  damages,  which  were  before  stated 
to  be  unknown  to  the  Court,  were  found  and  ascertained. 

Peake  for  the  plaintiff  in  error  contended  that  although,  40- 
cording  to  the  authority  of  Holdipp  v.  Otway^  2  Sound.  105^  the 
Coort  may  assess  damages  with  the  assent  of  the  plaintiff. yet  it 
waslield  in  the.case  of  Blackmore  v.  Flemings  7  Term  Rep.  446* 
that  by  the  award  of  a  writ  of  inquiry  the  plaintiff  had  made  his 
Section  to  have  his  damages  ascertained,  not  by  the  Court,  but 
by  a  jury,  and  could  not  afterwards  retract  that  election,  and 
have  his  damages  assessed  by  the  Court;  otherwise  a  plaintiff 
would  in  all  •eases  take  the  chance  of  an  inquisition,  and  if  the 
jury  found  lai^  damages,  he  would  accept  them ;  if  they&und 
amall  ones,  he  would  reject  them,  and  resort  to  the  Court  foiL  the 
chance  of  obtainii^  a  higher  sum. 

Bfwrrough  for  the  defendant  in  error  contended  that  there  was 
nothing  erroneous  in  the  record.  It  appeared  that  at  a  prior 
day  the  Court  did  not  know  for  what  sum  they  ought  to.award 
jndgment,  and  that  at  a  subsequent  day  they  did  know  what  th^y 
oifght  to  award*  It  was  not  necessary  that  it  should  appear  by 
the  record  by  what  means  they  had  gained  that  knowledge.  If  [  150  ] 
indeed  a  writ  of  inquiry  had  actuaUy  issued  and  been  executed, 
and  there  had  been  an  omission  to  state  it  on  the  record,  the 
plaintiff  in  error  might  have  alleged  diminution;,  but  that  was 
not  th^  present  case.  It  must  be  taken  for  grantedxm  the  re^ 
cordy  that  nothing  had  been  done  in  pursuance  of  the  award  of 
the  writ  of  inquiry ;  this  theieforeivas  one  of  those  cases  in  which 

the 
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181  }•       the  Court  mi^ht  assess  the  damages  wuiiQut  the^  intervention  .|)f 

a  jury.    It  would  be  going  a  great  way  to  say  that  a  plaintiff  ifbo 

^^       had  prayed  a  writ  of  inquiry  might  not  abwdon  it  after  it  bad 
Hammers-    issued,  and  before  any  proceedings  were  had  thereon;  bat  it  dsm 
In^Emr.      '^^  appear  by  this  record  that  the  writ  even  issued.  J  >    ^^ 

Peake  in  reply.    It  is  to  be  collected  from  the  record  that  the 
writ  did  issue,  and  it  therefore  cannot  be  abandoned.  .  •/ 

The  Court  affirmed  the  judgment. 


^«'-  ^s-  Lees  v.  Rogers. 

No  person  to  OHEPHEBD9  Seijt.  had  on  a  former  day  obtained  a  rule  nhi^ 
of  certakTdel  permitting  the  defendant  to  enter  on  the  record  A  suggestion 

■crii^oM  not    tjjg^*  at  the  time  of  the  action  accrued  the  defendant  lived  in  JBir- 

exceeding  5u  n       , 

owing  from  any  mifigham ;  which  fact,  inasmuch  as  the  plaintiff  had  recovered  at 
within  tl^ji^^  the  trial  of  this  cause  upon  the  last  summer  assizes  for  Worcester^ 
radictionof  the  upou  the  balance  of  an  account  for  goods  sold,  only  ^,  155.,  did. 
Court  of  Re-  tmder  the  several  Birmingham  court  of  requests  acts,  deprive  the 
5^' "^^  "*-  plaintiff  of  his  costs.    The  court  was  erected  by  the  statute 

cover  any  costs,  _^—  , 

if  he  sue  else-    S5  Geo.  2^  which  is  entitled  ^^  an  act  for  the  more  easy  and 

^at'oourL  ^^    Speedy  recovery  of  small  debts  within  the  town  of  Birmingham 

thT^il^r^^  and  hamlet  of  *  Deritend  thereto  adjoining,  in  the  county  of  Wctr^ 

may  reside,       wick  ;''  and  jurisdiction  was  thereby  given  over  any  debt  or  debts 

cwTheai^    uot  amounting  to  the  sum  of  405.,  with  the  exceptions  mentioned 

of  action  may    in  a  Certain  clause.  And  5.  24.  enacted,  that  no  action-  or  suitfor 

[  *151  1     '^y  d^ht  amounting  to  the  sum  of  405.,  and  recoverablebyviMe  of 

that  act  in  the  court  of  requests,  should  be  brought  againv^'any 

person  or  persons  in  any  other  court  whatsoever.  By  andthier  a<^ 

passed  47  Qeo.  3.  c.  14.  entided  <^  an  act  to  alter,  amend,  anden- 

large  the  powers  of'  the  former  act,  5. 1 .,  after  reciting  that  tb^  foir- 

mer  act  waspassed,  which  bad  been  found  useful  and  beneficial;  but 

that  the  same  was  in  some  respects  defective  and  insuffficienffiilfy 

to  answer  the  good  purposes  thereby  intended,  and  that  itWmild 

greatiy  tend  to  the  improvement  and  encouragement  of  Im^ 

and  to  the  necessary  support  and  protection '  pf  usefid '  credit 

within  the  said  town  or  parish  o{  Bimiifi^am  dXiA  hamlet'ofJ!^ 

ritendy  if  the  powers  of  the  court  of  requests  constituted  by  4fae 

saidredted  act  were  extended  to  the  recovery  of  small  debtS4iot 

ekceeding  52.,  and  if  the  number  of  the  commisrionerawere  iu- 

oreased^and  the  method  of  electing  commissioners  alteved,  aoid 

that  it  would  bd  attoided  with  very  beneficial  effects  to  theplbUe, 

if  oertam  debts,  not  eacceeding  the  sum  of  5/.,  were  recof  ^abie 

ia  the  odd  isourt,  it  is  enacted,  that  W  much  and  sneh  {ittrts^ 

the 
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the  said  recited  act  of  the  25  Oeo.  2.  as  confine  or  restrain  the        1811. 
cogniAfice  or  jurisdiction  of  the  court  of  requests  for  the  said 
townofBtrmiingkam  and  hamlet  otDeritend  to  debts  not  amount- 
log  to  40y.,  And  abo  such  part  and  parts  of  the  said  act  as  relate      Rogers. 
to  the  summomng,  appointing,  displacing^  or  removing  of  com- 
mkskiiien  to  put  the  said  act  in  execution,  should  be  repeal^. 
Sect.  2.  enacted,  that  the  commissioners  should  and  might,  and 
they  were  thereby  authorized  and  empowered  to  decide  and  de- 
termine aU  disputes  and  differences  between  party  and  party  for      C  ^^^  ] 
any  sum  not  exceeding  62^  in  all  actions  or  causes  of  debt,  whe- 
ther '  sodi  debt  should  arise  on  any  promissory  note  or  inland 
bill  of  exchange,  or  for  rent  upon  leases,  articles,  minutes,  and 
in  all  cases  of  assumpsit  or  insimul  comjputasset,  and  in  all  causes 
or  actioiis  of  trover  and  conversion,  and  in  all  causes  or  actions 
of  trespass  or  detinue,  for  goods  and  chattels  taken  or  detained. 
Sect.  12.  enacted,  that  it  should  and  might  be  lawful  to  and  fi>r 
any  person  or  persons,  (whether  such  person  or  persons  should 
'  reside  within  the  jurisdiction  of  the  court  or  not,  having  any 
debt  or  debts  on  the  balance  of  account,  or  in  respect  of  wages, 
'  rent,  or  arrears  of  rent,  or  otherwise  howsoever,  not  exceeding 
the  value  of  5/^  due  or  owing  to  him,  her,  or  them,  in  his,  her, 
or  their  own  right,  or  in  the  right  of  any  other  person  or  per- 
'  SKIDS,  or  as  executor  or  administrator,  guiurdian,  assignee^  or  trus- 
tee^ to  any  person  or  persons,  or  due  or  owing  to  him  as  high 
baili£^  constable^  or  other  officer  to  any  body  corporate^  as  col- 
lecter  of  any  rates  or  taxes,  or  as  clerk,  or  other  officer  to  any 
oonimissioners,  or  to  any  club  or  firiendly  society,  duly  associated 
mad  constituted  by  the  statutes'  in  that  case  made  and  provided, 
or  in  any  other  manner  not  expressly  prohibited  by  that  act,  by 
or  from  any  other  person  or  perscms  whomsoever,  inhabiting,  re- 
akdng^  or  being  within  the  said  town  or  parish  of  Birmngham 
and  hamlet  of  Deritend^  or  keeping  or  using  any  house^  coach- 
boose^  wharf,  ^piay,  lodging,  shop,  shed,  stall,  or  stand,  or  naing 
or  fire<pieiiting  the  markets  there,  or  workings  or  seeking  a  live- 
lihood, v<Hr  in  any  way  triading  or  dealing  within  the  same,  to 
caose  bach  debtor  or  debtors  as  aforesaid  to  be  summoned  in 
*  manner  therein  mentioned,  and  upon  proof  of  such  summons 
the  commissioners  were  *'  empowered  and  required"  to  make 
due  inquiiy  concerning  such  debts,  demands,  or  plaints,  and  to  . 
'  make  such  order  or  orders,  decree  or  decrees  therein,  and  pass 
'  anch  final  judgment  and  sentence  thereon,  and  ^ward  such  costs      [  l£8  ] 
'  of  mtf  asT  to  them  ahoidd  sedm  most  agreeable  to  equi^  and 

8  good 
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1811.      ,j;QQd  con^ciience.    Sect.  17.  e^pcted,  that  if  any  actiop  or  $iiit 

f4lbould  be  .cyupjnj^^ced  in  i^iy  olfcor  qoipt  tlun  fhe  said  ^port  pf 

^^        Wflwe9l;?f ,  fcr  .afly  |l«bt  <^t  ex<5e^g  tjl>^  sum  qf  ^^  ^  jneqi^ 

.HiQ^ms*      yeca}))e  by  yirtue  of  tbe  mi  xefiX^  act  wd  this  act,  or  either 

of  them,  in  the  ^4  co^uut  of  requests,  th^  aQ4  ^  er^ery  sofh 

ipafie  ]^e  pl^iii^  <>r  plajiAtij^^  in  such  ■  action  or  suit  jhould  9fpt 

,}yy  reason. of  a  verdict  fi;>r  him,  her,  or  them*  or  otherwise,  l^e 

or  be  eQti^ed  to  any  CQ^ts  whatever. 

X^enSf  Seij t  now  shewed  jC^use  .i^gi^nst  this  rule.   He  contend- 

f^  that  it  was  preposterpvs  U>  ^pose  tl^at  the  l^^ture  In- 

ftend^  that^plaintifi  resident  in  the  most  seinote  pyuts  of -^ 

"    lAJngdom,  fmd  .wbo^e  debts  perhaps  accrued  at  their  ^ovm  plaee 

..of  ire^idence^  as  in  the  present  instance,  wherein  goods  ;sri8re*or- 

.^1^  at  Worcest^  and  sent  tf}  Birmagham^  iSioold  be'^c&fiipdied 

|o  follow  thar  debtor  to  Birmingham^  and  to  sue  hixtf  jdi^^'ln 

..tdhis  Court  of  local  jurisdiction*    It  was  isucb  It  dej^e^  of  hidrfl- 

(Shipapd  injusj(ice  as  could  ^ever  lii^ve  been  in  cpbt^platibn. 

,  It  must  be  ineant  either  thi^  ibe^^cause  of  action  ^i^hdulcf^'^ilme 

witbin^ejurjifiidiction,  oi^  tl^at  4^  |>la{nti£f  and  defimdu^shdif^ 

be  both  rodent  there;:tprl^<^jRas  not  the  case  here;  ^r  the 

defendant  had  pleaded  a  plea  in  bar.whifJi  is  given  by  S>5  Gr.  B. 

;»•  IK  that  the  plaintiff  was  inhabitant  and  resiant  wUhin^e  ju- 

ijsdi(^tion  of.  the  Court,  and  .was  liaU^  to  Bie^utnmoned  liefore 

;the  Court  of  Requests,  f^d.the  is^ue^th^t  ple^had  beep  foupd 

fpr  the  plf^ntiff. 

Sh^har4  sijq^jrted  I^  r^e.pn^ tl)e.;wor(jl$  pf,ti^e^l|^tj4a4|te- 

[  154  J         Man8i:|I?I|I),,C.  J.    Tjhe  (^ppirt  ,pnnot  inqHire  ,wh(e^  this 

enactment  be  wise  or  npt,  but  it  ;s  ifljpq^ijjle  to.g^t  Aver^tJie 

.  words  pf>^  st^tiu/te.  ,,  ^   ,,    -.^,^-^*%^A%WJ''  ^ 


mutt  shew  on  that  fhe  pail-bond  given  in  this^^q^se^^nig^t  he  diwvec|d,j|p 

the  dd^i».  ^  ^  cancelled,  upon  the  defendant's  ente^i^  a  !^jfaf^\Kf(ffs^* 
^  due,  a^  ^ce,  upon  the  grqund  of  the  ij^jjifficiency  of  the  affidavit  upon 
addition  and  wbich  he  hi^  been  holden  to  J|j)i^I, :  v^hioh  was  i^aide  by  ^^  JgMts 
piacoor abode.    Martin,  derk  to  John  Memies,  md  JbsqfhJFM^e  p{  f^een- 

Lettice-Lfme,  in,the  dty  otf^iidimtTg^px:^^  9Wpi'e..t]^t 

,  Joxi  Joaquim  d^,i&!»a. WJ^,ipdi^ 

eri 
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€ri  of  LisboHj  mercliaiit,  in  the  sum  of  227/.  and  upwards,  as       1811. 
the  balance  of  accounts  between  the  defendant  and  the  plaintiff.      ^ 

,  ^ta        POLLERI 

And  the  deponent  fiirth^  iwore,  that  no  tender  or  oiler  had  ^. 

been  made  to  pay  the  debt,  or  any  part  thereof  in  or  by  any    I^  Soota. 
note  or  notes  of  the  Governor  and  Company  of  the  Bank  of 
JEngland  ei^pr^ssed  to  be  payable  to  bear^  on  demand.    The 
4e^pii^aat  was  arrested  on  21st  October  on  a  arpiW  returnable 
QD  the  morrow  of  All  SouU. 

Lfntf  Serjtit  now  shewed  cituse.  He  cUed  Motdiby  v.  Richard*' 
4<M^  %  JSiifrr*  loss.  [  Hie  Court  saidi  there  must  be  some  gross 
innocvr^cy  in  the  report  of  that  case.]  The  objections  were 
four:  1.  TIhU  bo  place  of  aibode  of  the  deponent  was  sworn  to ; 
foft  whiA  U Argent  v.  Vivant^  1  East^  830*  could  be  cited,  fi. 
That  it  was  not  said  he  was  justly  and  truly  indebted ;  on  which  [  155  ] 
poiot  H^BHifdd  C.  J.  said,  if  he  is  indebted  in  law,  it  must  be 
Itol^enbe  was  justly  and  truly  indebted;  it  wais  needless  to  labour 
thaL  '  S.  T|iat  U  was  not  said  on  what  acoouot  it  was  due.  4. 
That  ibe  deponent  too  positively  si^rore  there  was  no  tender,  who 
^oold  not  know  it.  The  Court  thought  the  rashness  of  this  was 
im  olyectian  to  the  arrest.  But  on  the  third  olgection,  it  was 
princ^^Hyt  that  they  made  the 

Rule  absoluta 
MartkaU  m^ggtjfhjpd  his  rulcu 


Stkono,  Demandant)  Still,  Tenant;  Drake, 

Vouchee* 

TTPON  die  m^oD  Qf  X<n<,  Segt.,  the  Court  perautted  this  i^m^ 
7^   ipcof^  to  ba  fiQ^ded  qpon  payment  of  the  additional  JSSSgjIpw'"' 
l&ilfaalierhjtheiiwertian^  ^  ^^  ^^"^  SSe^OS^. 


that  IVdk  intended  Us  whole  estate  should  piiss,  and  tjie  entire  isx^  9C  scn^ 
^  ap^s  in  tbfs  xecov^  was  gpoiter  than  l^e  fntire  ^^^^^ 
oJT  apes  in  tKe  estate;  but  in  the  reoovqej  tibere  wfite  tDofbvoTW. 

too  Wfmj  aoifs  of  puea^pw  ^  yrf^f  and  too  few  acres  of 

kod. 

Rule  absolute. 


VSUIV^  I  SiMCOZ 
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SiMcox,  Demandant;  Wakrpord,  Tenant;  Marshall, 

Vouchee.  , 

Nov.  19,  ^     ,' 

In  applying  to  ^HEPHERDj  Seijt.  moved  to  amend  a  recovery  by  tn^rting' 
o^ery,  ittsnot  the  tithes  and  tenths  arising  out  of  a  dertain  clcis^  cdHed 
necessary  to  Fisher^s  orchard.  He  stated  that  Joshh  Mdfshattf  beirtgiki^edt 
to  the  Court,  in  fee  of  Fisher^s  orchard,  and  the  residue  of  the  manor  of  Tafn-- 
further  back     ^^^^  and  of  thc  tithes  and  •  tenths  of  Fisher'^  orchard,  devisedt 

tnan  a  seidin  in  '         -  ' 

tail  of  the         one  Undivided  third  part  of  all  his  messuages,   farms,  lands,^ 

r  •i^g  1     tenements,  and  hereditaments  in  Tamwortk  to  JosicthMarihaU^ 

the  vouchee,  in  fee  tail,  "who,  in  thc  deed  to  lead  the  us^  pifr- 

sued  the  same  description,  with  thife  additional  descKptibfi' of 

being  devised  by  the  will,  and  the  recovery  had  al^'piii^iai^ 

the  same  terms.    The  word  hereditaments^  which  cat^^  ch'£ 

.tithes  in  the  will  and  deed,  wotild  not  pass  th^'ffi  a  riecoVery^. 

The  Court  at  first  required  the  will  to  be  read ;  bilt  neither 'ti^ 

nor  probate  were  in  court;  and  the  Court  were  thereupon  dis^ 

{>06ed  to  rgect  the  application.     But  upon  ri^ferrihg  to  the  'afll- 

davits,  Shepherd  discovered  that  it  was  there  positively  ^i^iii 

that  Josiah  Marshall^  the  vouchee,  was  seised  in  fee  tail  of  the 

tithes  in  question,  whereupon,  and  6ri'  r^mKng  the  opA-aiive 

words  of  the  deed  to  lead  the  uses,  the  Court  gWnted  the  amend- 
ment. 


Abo.  19. 


Scott  v.  Gould. 


•9* 


To  obtain  a  dit-    TjEYWOODy  Sejjt.  moved  for  a  distringas  upon  an  affidavit 
htSl^^T  ^hat  the  officer  had  called  at  the  defendant's  hguse  and 

defendant  18  be*  inquired  for  the  defendant,  and  that  a  woman  at  the  house  said 

Iieved  to  keep   v  ^        i 

out  of  the  way  ne  was  not  at  home.  .        .  i 

toavow^rvice       The  Court  held  this  was  insufficfent, .  and  that  it  must  be 

sworn  that  the  officer  had  attempted  tq  serve  the  defendant  ^ with, 
the  process,  and  had  not  been  able,  and  that  he  believed  ,th^  *4%t. 
fendant  kept  out  of  the  way  to  avoid  being  served.       /  '  ,  ,:.;  [. 

Rule  rifiifil^ 


.J 
*  < 


Batemaic 
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Bateman  and  Others  v.  N.  Phillips.  ^,    ,^ 

i^HEPHERD,  Serjt.  had  on  a  former  day  in  this  term  ob-  '^^  Court  win 

ti^ined  a  rule  nisi  requiring  the  defendant  to  produce  the  ductioD  by^ 

original  notice  or  agreement  therein  mentioned,  and  set  forth  in  a^J^^^^*" 

the  affidavits,  in  order  that  the  plaintiff  might  have  it  stamped;  apeement  in 

or  odierwise  that  the  plaintiff  might  be  at  liberty  to  read  a  true  wh;ch*th^^'  ^ 

copy  thereof  at  the  trial  of  the  cause,  and  that  the  defendant  P*^^^  claim 

might  in  that  case  be  estopped  from  producing  the  original,  interest,  upoa"^ 

The  affidavits  upon  which  this  rule  was  obtained,  disclosed  the  l^""iSSifi^ 

circumsiances,  which  were  the  foundation  of  this  action,  and  i"  order  that' 

%?hich.were^  that  on   the  22d  day  of  March  1810,  B(nding  STm^^**''^ 
beirioir  that  the  Milford  Bank  was  got  into  discredit  with  the .   ,  ^^*??'«*  *^ 

ji...  i-jiT  J  .  t         Plamtlffbe  not 

country)  and  that  a  great  run  had  been  made  upon  it  on  that  an  inttmmen- 
and  the  preceding  day,  suggested  to  C.  A.  Phillips  and  J.  Phil-  **AndaiS'oafh 
Ii^  the  bankers,  that  if  the  defendant  would  come  forward  with  ^^  piainti^ 
a  Urge  tarn  in  a  liberal  manner,  and  support  their  credit,  the  otberwisTLp- 
pnblic  would  be  satisfied.    The  defendant  came  to  the  Milfbrd  {^^^^^^^ 
Bdfil;  on  the  same  day,  and  seeing  tliat  there  were  several  per-  ciaratioa»whieh 
•cms in  and  about  the  bank,  who  were  holders  of  Milford  Bank  but^Mt^n  in^* 
AofeS|  demlmding  payment  of  them,  declared  to  Bamling  and  **'*^*  *"^r 
the  lereral  creditor!  then  present,  that  he  would  assist  the  bank  woaid  compel  a 
^*li  S0,000/^  and  that  he  would  be  responsible  for  its  notes  to  Sll^a^**]^ 
^  amount,  and  requested  all  the  creditors  then  present  to  make  attacbmcot. 
^^own  to  such  of  their  neighbours,  who  might  be  holders  of 
^oe  notes;  and  creditors  of  the  bank :  upon  which.  Bowling  pro* 
P^^^^  to  the  defendant,  that  he,  B&aolingy  should  have  the  de- 
'^'id^nt^g  authority  in  writing  to  the  effect  of  the  above  dedara- 
^  to  the  creditors  then  present,  as  an  authority  for  his  using 
^' 'tiane. of  the  defendant  to  the  inhabitants  of  Pembroke  Bxxd 
^  l^dnity,  that  the  defendant  had  agreed  to  support  the  credit 
^^i^Btilfi^  Bank  to  Hie  extent  of  30,000/.;  and  the  de-      [  153..] 
"^«tiil*-fl^|p^Ml  thereto;  upon  which  Bowling  drew    out  the 
P^'^j)^  ddlice  in  question,  which  expressed  that  the  defendant 
^^  thereby  autfadriste'  Botding  to  assure  the  inhabitants  of  the 
^''^hii^^ ^  Pembroke  and  its  viciqity,  that  he  did  thereby  under- 
**  ^^ke  to  be  accountable  for  the  payment  of  notes  issued  by  the 
^  ^^ilfbrd  Bank  as  &r  as  the  sum  of  30,000/.  would  extend  to 
^*  tHiy,  which  would  be  an  additional  security  to  the  public  to 
^  ^«t  «nKHinV.  to  the  estate  and  effects  of  C.  A.  jmUipi  and 
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1^1 1.        **  J.  Phillips  J  esquireSf  the  partnen  in  that  bank.     Signal  Jfa*. 
^ —        ^*  thanid  PkiUips^   in  the  presence  of  two  witnesses^    1^M9 
BATmAN     notice  Of  declaration  so  signed  was  deliver^,  to  Anv/ii^^  who^    . 
K.  Pfiifxin.  ^used   several  notices  to  that  e^ect  to  be  printed,  and ,  dis- 
tributed throughout  different  parts  of  die  county  of  Pevibrcm. 
JBavAing  kept  the  original  notice  for  several  dtys  afters  ^til 
J.  PAUlipSf  one  of  the  partners  in  the  Milford^Sfrnk,  a^d.^ 
brother-in-law  of  the  defendant,  ci^me  to  B0fitng%  vp^  >Mk0d  }ijui|^ 
^  the  notice,  as  the  defendant  wished  to  have  i^^hif^  JStook 
ftfi^ delivered  to  J.  PhiUips^  and  the  ^me  was  nxij/sxw^i^^^ 
Uvered  to  the  defendant,  in  whose  custody  it  stiU.  €i[mtitii|fi|  nt 
the  Ume  of  the  present  application.  S      ,  <v    •  ^ 

Vaughan  and  Pellj  Seijts.  shewed  cause.     The;3r,<4yected  %a 
the  rule  on  two  grounds;  fir^t,  that  this  was  a  in<Hion  jrdiMr 
iinpressionis^  and  that  the  tfiing  sought  for  was  uareasooiUi!^; 
md  secondly,  that  the  plaintiffs  had  laid  uq,.  title  before  lUe 
-Ckmrt  for  the  claim  of  this  extraordinary  tndplgence.  .  It  dU 
1^  even  appear  by  the  affidaviu  who  the  plaintiffi  wec^  l^M^ 
ihey  were  creditors  of  the  bank,  or  holders  c>f  nofes^.;^  ip  atgr 
way  interested  in  the  instrument  in  questioui  or  ibut  it  coold  be 
of  ai^  use  to  them  in  the  present  nctioa ;  it  is  not  si^ggestltd 
tfiat  the  defendant  improperly  possessed  himself  pS  thiajpaper^: 
{  iSB  3     It  has  not  been  obtained  from  the  plaintiffi  or.  3p«nlu^i|.  who 
might  perhaps  be  considered  as  their  tmst^ie^  ^^nfe  tbe.<69i9l* 
^encement  off  the  action ;  if  it  had,  theine  migfii  bfB  morf  9o)fW 
for  this  application.    In  a  late  case  in  the  Court  pC  ^V^^ 
Benc^  Tmficr  v.  OsbomSf  the  action  was  t^nouij^  f^gAWdt  §h0 
defendant  Osborne^  as  the  suryivor  of  three  pfirjiD^'  qpoq.hiHs 
issued  in  the  name  of  Osborne  and  Co.    Vjpm  the .  fjEsV  taiiJi 
ihe  plaintiJBSi  were  nonsuited  by  the  produ^ltifJfld  of  ^pgflff^ 
ship  agreement^  which  was  in  die  posaeHMoiJi  Kt\  tlie  d^ei»d|iii^ 
^was  not  stamped.    Upon  a  seewd  a^^on  beiqg  bnMii|^ 
J^utraug^  and  HuUock,  for  theplaindfii  pbti^n^  a  jcufaiw< 
tbit  the  agreemrat  might  be  produced  i^d.  ttainpei^l     The 
Court  asked  if  there  were  any  instance  of  such  ap  juodulgfiici^ 
die  persons  applying  being  no  party  to  the  instprpmenty  j0i  ra» 
fused  the  application.    This  case  is  precisely  fli^ular  to  thirty  for 
these  plaintiffi  are  no  parties  to  the  ixistrumeat.    If  they  »f, 
their  proper  application  is  to  a  court  of  equity,  where  aloi^  can 
they  obtain  this  indulgence :  but  if  they  took  tjbe  bills  a^er  the 
instrument  signed,  he  haf  no  equity.     At  Ic^at^  k  OHght  to  ap- 
{lear  to  ih€  Oourt  by  die  ad$4»vitSf  ^ejtlier  Ihaf;  dwj^kiintiiEbVwe 
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aufdpcki  to  take  the  notes'  of  the  bmk  opon  the' ^ith  of  diis       IBil. 
'iiintfi  dt  tM  nppntlUt  rdiance  thejr  foirBere  to  roe^  Jn       ' — ^  ^ 
ie'ctti^  tf  dBoi  v.  »«*#,  Tldd  Pr.  5th  edit.  486  «.,  it  does  not     ^'^^^ 

tbmt  the  objection  was  taken,  or  that  the  person  there  ap-   N.  PttOjiffu 
was  riot  a  party  to  the  instrument,  and  therefore  had  $n 
il^oabCed  right  to  have  access  to  it;  and  the  express  refusal ^rf 
^die  Coiirt  6f  King^s  Bench  in   Taylor  v.  Osborne  was  of  much 
gcejilter  weight  on  the  contrary  side.     Statutes  have  been  madl^ 
ftr  the  express  purpose  of  compelling  tbe  production  of  ship^ 
aftidet ;  i  Q*  ^*  c.  36.  s.  8 ,  and  31  G.  3.  c.  39.  s.  6^  the  necetp 
Ay  of  ia  legislative  enactment  for  that  purpose  is  strong  evir 
dtnee  of  what  the  law  upon  that  subject  was  befere  that  statute 
Widi  nupect  to  ahip^s  articles,  and  still  is  with  respect  to  alt      [  160  1 
oCaerinsCruments,  and  that  such  production  can  only  be  com- 
pdhid  by  tlie  mefma  of  a  statute.     The  Court  has  no  jurisdiction 
io  eMtoj^  Ae  prtxlnctioa  of  any  paper  in  the-  hands  of  a  do* 
^liiiilint  by  a  mle'  of  this  sort    The  only  mode  in  which  ther. 
Acqmre  jurisdbtioii  over  a  plainti£^  is,  because  he  has  something 
te  aak,  and  the  Court  can  and  does  restrain  his  progress,  till  he 
Wili  do  what  they  thinkjust  iaid  reasonable ;  but  the  only  engine 
they  extort  his.  consent,  is  a  stay  of  proceedings,  bv 

^imparlances,  a4 irybithtrnj  till  he  complies ;  that  mom 

cpnjpnUon,  however,,  cannot  be  made  applicable  to  a  de- 
If  thcl^fb^^ss  a  direct  jurisdiction  even  over  a  plaiA* 
whir  {s  lbiare~4ib^i]rii^iuice  to  be  found  of  a  Uke  rule  eoforq^ 
S  ar^IaiiitM  ^^  tbl^  terror  of  an  attachment  ?    The  purpvMfe 
.  ^Sbf  Vif'%liklSta&Id  abo  be  contrary  to  the  policy  oi^  the  revenpe 
Ai^  ibr  fiff'ii  th^-  pbjc^  pf  it  is' tW  production  of  a  copy^  w)dl6 
"^^iBB'ir^ttil  Mnains  tinsta^\>ed;/for  such  a  practice  will, ^lii* 

"  "^  mgpXe^'  JtinhBAiJB&st,  Serjts.,  contrd.    The  mere  pmpoae 

^jMI2i  ftile  U  to  get;.  thV  instrument  stamped,  that  if  the  J6- 

Ipyttm  abldl  i^^oduce  it  at  trial,  it  may  be  admissible  erideoce; 

JtA^kiiht^mMj  dot  prevent  the  production  in  evidence  ofth^ 

7  ^^^^  Utiidk'Aii  |Aainti£r  possesses,  by  prodtidng  the  unstamped 

^^nj^adC  l&hijp^s  articles  and  <^arter-{mrties  ne^  under  seal,  Itt 

«Ata  iMfii  Greeted  to  be  produced.    The  same    thing    was 

granted  in  the  case  of  Cooke  v.  Stocks.    This  case  is  veiy  dl^ 

*  tingnishldbile  horn  those  in  which  inspection  of  corporation  books 

\m  be«i  JkniM  to  jAsrsons  not  interested  in  them ;  for  Ais  is 

-  Ibt  iHofif  ot^tivct  upon  which  the  action  is  brought.    An  4ppfr- 


16CI  .     CASES  IN  MICHAELMAS  TERM, 

1811*       for  the  plaintiff  is  already  possessed  of  the  oohteutSi  andtCpp^ 

of  this  pap^,  bat  *  has  no  means  of  giving  them  in  evidence:  Sp 

^^         therefore,  the  plaintiff  cannot  obtain  this  ruje^'l^e  m|  destitute,  of 

N.  Phillips,  relief.    The  instrument  being  in  the  custody  o^  f^  party,  a  «ii- 

L  ^  J  pana  duces  tecum  cannot  be  had  against  biro^  Thfi  Cptut^  ancjL 
judges  at  chambers,  have  often  compelled  the  prod^tction  of  io;^ 
struments  in  the  custody  of  defendants..  It  is  impossible  that 
the  numerous  rules  which  have  been  made  at  chambers  for  simi- 
lar purposes,  can  have  been  all  made  by  consent;  In  the  case 
of  Taylor  v.  Osborne  the  Court  of  King's  Bench  recognized 
their  own  jurisdiction,  but  held  that  instance  unfit  to  exercise  it< 
This  instrument  is  in  an  improper  custody,  for  it  ought  to  have 
'  continued  in  the  hands  of  Howling  the  depositary  and  trustee  of 
all  parties,  and  he  would  have  been  compelled  to  produce  it  on 
his  subpcenoj  and  the  defendant  cannot  discharge  himself  or  his 
trustee  from  that  duty  by  his  own  wrongful  act.  The  plaintiffs 
are^  as  it  appears  by  the  declaration  in  the  cause,  creditors  oif 
the  Milford  bank,  and  therefoi*e  parties  to  this  instrument. 

In  the  course  of  the  argument,  Mansfield^  C.  J.  at  first  cat* 
pressed  a  doubt  whether  the  Court  had  any  jurisdiction  to  in* 
terfere,  other  than  that  which  they  exercised  over  plaintiffs 
through  the  medium  of  imparlances;  but  he  afterwards  thought 
it  by  no  means  clear  that  the  Court  cannot  make  a  peremptory 
order  on  a  plaintiff  for  the  production  of  deeds,  and  enforce  |t 
by  way  of  attachment  If  the  plaintiffs  took  the  notes  after  this 
jiotice  was  givep,  unless  they  were  after-drawn  notes,  they  had" 
the  stronger  equity,  because  they  took  them  upon  the  fiuth  of 
that  guaranty.  Heathy  J.  observed,  during  the  argument,  that 
the.  rule  restraining  the  production  of  instruments  to  the  appU* 
cation  of  a  party  named  therein,  was  much  too  strict;  fcr  sup* 
pose  a  person,  though  no  party  to  a  de^,  took  an  estate  by  way 
of  remainder,  he  had  nevertheless  a  strong  interest  in  the  deedy 

[  162  ]  ^^^  ^AS  entitled  to  compel  the  production.  In  the  case  tf  k 
copyholder,  it  was  su£Scient  to  enable  him  to  obtain  an  inspec- 
tion of  the  court  rolls,  that  he  claims  an  interest  under  them ;  it 
is  not  necessary  to  shew  by  affidavit  that  he  has  an  interest.  He 
had  often  made  at  chambers  orders  similar  to  this  which  was 
now  prayed. 

Mansfield,  C.  J.  delivered  the  opinion  of  the  Court. 
This  is  a  rul^  calling  upon  the  defendant  to  produce  a  cer- 
tain paper,  and  it  is  made  on  thi^  ^om),d.  that  ^^  plairitifi  aie*^ 
intevested  in  that  paper,  and  that  is  the  only  ground  on  wliidi 

thsy 
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■  ■      ■  *      ■  ^ 

tbey  can    support  their  application.     On  the  declaration  the        1811. 
pluitifii  state,  that  at  the  time  of  the  giving  of-  the  guarantee^ 
tttl^y  hdd  some  notes,  and  in  consequence  of  it,  became  possessed 
oJT  others.     They  state  in  their  afiidavit,  that  the  paper  in  ques-    N«  Piullips. 
tiob  was  delivered  to  Bawling^  who  caused  several  such  papers  to 
be'printed  and  affixed  in  various  parts  of  the  county,  and  that 
he  ^ve  up  the  original  in  consequence  of  an  application  made 
by  ihe  defendant.     This  affidavit  is  not  answered,  therefore  wo 
must'  suppose  that  the  instrument  is  in  the  possession  of  the 
(/efendant,  since  he  docs  not  deny  it;  and  the  question  is,  whe- 
ther the  Court  have  jurisdiction  to  compel  the  production  of  it 
for  tliis  purpose.     No  doubt,  if  the  Court  has  such  a  jurisdic- 
tion,  it  will  be  extremely  convenient  fur  the  purposes  of  justice. 
Ixi  many  cases  the  courts  compel  production,  as  of  records  of 
crorporation  books,  in  cases  of  quo  warranto.     This  paper  is  cer- 
't^nly  not  of  a  public  nature,  like  corporation  books  or  records, 
but  it  u  a  paper  in  which  the  plaintiff  is  interested.     In  the  case 
k>f  OAomev.  T/aylor  in  the  Court,  of.  King's  Bench,  it  seems 
admitted,  that  if  the  party  had  been  interested,  he  might  have 
Y^bA  the  production  of  the  instrument.    The  plaintiff  in 'that 
case  was  not  a  party  to  that  agreement,  but  a  perfect  stranger^ 
and  not  interested  in  it,  therefore  it  was  properly  refused.     But      [  16S  ] 
is  it  possible  to  say,  upon  reading  this  paper,  that  any  man  who 
Held  any  of  these  notes,  or  should  take  them,  was  not  interested? 
^^en  a  man  grants  by  deed  poll,  no  person  executes,  but  the 
grantor;  yet  is  it  to  be  said. that. the  grantee  is  not  a  party  ?    It 
^  impc^ble  to  say  then,  that  all  the  persons  who  held  any  of 
^ese  notes,  were  not.  as  much  parties  to  the  paper,  as  if  they  had 
"S^ed  it;  therefore  according  to  the  authority  of  the  Court  of 
^fog^s  Bendi,  that  part  of  the  rule  which  requires  the  defendant 
^^    t>roduce  the  paper  to  be  stamped,  must  be  made  absolute. 
y^^  should  have  had  a  difficulty,  (which  occurred  to  the  Court,) 
^^     granting  the  othec  part  of  the  rule,  which  prays  that  the 
-^C^Yidant  may  be  restrained  from  producing  the  original,  and 
^^t  the  plaintiff  may  give  the  copy  in  evidence,  because  it  is  a 
'^^'^M  of  prejudicing  the  revenue,  as  it  would  make  it  less  ne- 
k«iyTor  persons  to  put  stamps  upon  their  instruments. 

iiH,  J.     My  LfOrd  has  gone  so  fully  into  the  grounds  and 
^^^Onmstances  of  this  case,  that  it  is  unnecessary  for  me  to  repeat 
^^^Qi. .  Cectably  thejurisdiction  has  been  frequently  exercised, 
^  very  much  to  the  advantage  of  suitors,  and  the  furtherance 
^JQistice. .  A  distinetion  is  made  by  my  bttcher  PeU  between 
■^^^^-  ■-■■■•.•  ^  *the 
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181 L        the  application  bj  a  plaintiff  and  that  whicb  is  made  by  s 
£endant»  and  he  has  relied  on  the  mode  aaed  to  oonpel  b  pi 
tiff  to  prodace  an  instrument  of  which  he  hat  the  cmtodjr, 
K.  Fmuun.  permitiuig  the  defendant  to  enter  imparlaneesy.  as  a  proof 
tbecoort  has  no  power  over  defendants;  bntk  ireteiy 
praetics^  where  a  defcniiant  gives  notice  of  a  setxiit^  ibr^ 
Judges  at  chambers  to  make  an  order,  that  the  defendiftit  sh^  ^iQ 
not  be  at  liberty  upon  the  trial  to  give  evidence  upotMlie  a  mJi* 
[  164  ]      ^9  unless  he  ddivers  to  the  plaintiff  a  poitksular  of  tl»  itemtakdcf 
set-off  (tf).    The  remainder-man  who  takes  an  ^laleiiBMHa 
party  to  the  deed,  bat  sboidd  he  not  have  access  to  the  d^ed 
upon  application  ?  * 

Chambbb,  J.  I  am  of  the  saAie  opinion.  The  parties  irfio' 
now  make  the  application  are  not  instrumentary  parties^  biiit 
tkq^  are  parties  in  interest. 

Rule  absolute  as  to  so^  pait  as  \liijf^^ 
that  the  paper  might  liD'phxlaosd 
order  to  be  stamped^  disdiarged  i* 
the  residue. 
Mr*  Justice  LAwmsKa  waa  absent  this  day  in  ^Dusequeaes 
indisposition. 

(a)  Bat  fwfrt  whether  adefendaat  who  gjvvcs  notice  of  set-flfft  is  ao^^^  ^ 
toMOf  in  the  nature  of  an  actor  ?  and  whether  the  compulsion  is  not '"'''  ^  '^ 
him  in  his  character  of  aet9r%  not  of  defendant. 


Nov.  23. 


The  plea  of  non  jDJSST^  Seijt.  had  obtained,  cm  the  authority  of  Oqppim 
Ti^iarttio^in  ter^  I  T.  M.  468^  a  rule  nisi  to  set  aside  for  inreg 

Imt^^V^      with  costs,  a  Judgment  which  the  plaintiff  had  signed  far 
liuUity.  of  a  plea,  upon  the  confidence  that  the  plea  of  non  aam  _ 

which  the  defendant. had  pleaded. to  a  declaration  in4ebt 
woric  and  laboyr,  wai^  equivalent  lo  no  plea  at  dU*. 

Claj/ton^  Serjt  now  shewed  <»use.  There  is  no  distine4tj>Bi  ^^ 
pleadiqg  between  n^  divert  m^  iamfficipiifir  iicett.  YfUm^^^^ 
Hughes  V.  PhiUips.  Coppin  v.  Carter  am  di^ingUEsbahk.  ©0*:==" 
this :  for  tl^ere  an  oiOEsnce  was  chsffged«  sJid  not  gnihgr  was  a 
[  166  ]  levani  issue.'.  Sigjfi»'d  t.  UMe^  cited  in  a  notie  to  lii 
dMcdy  in  point  lor  the  plainti£ 
^^   Slaif  araLis  C.  J.    itisasTolraoribttif  tUafrtli 
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iqprwugi  the  sense  oC^be  general  issue  in  assumpsiif  mach  better       ISil. 

bus  man  ^ummfsH.    For,  upon  mm  assumpsitj  may  be  f^veti  ia        

rridenoe  a  velease^  4>r  paj^ent,  or  any  thing  wbidi  f^\em%  that  ^"^^^^^'^ 
lierer«8t|u>  eause^of  action  at  the  time  of  th^  action  brought;  S(mr« 
ihboiigb  die  form  iif  the  issue  is,  that  the  defendant  did  not  un- 
itrtake,  n^ierea^he  truth  4nay  be  that  be  has  undertaken  and 
hss  perfivmed.  K  we  follow  precedents,  howerer,  we  must  sejr 
tins  plem  if.^  nnUi^^  and  (he  judgmirat  regular j  and  thereforte 
Iiainiscirrji  to  say  that  the  rule  can  be  made  absolute^  only  on 
ibrimps  «f othe  defendant  -payii^  the  costs. 

Rale  abaobite  on  p^meni  6f  coats* 


ju      ^  . :.     -  ■■     .  >  ,  ^-*  * 


*  "  '^  "'-' CLAYTON  V.  Duly. 


Abv.  83. 


^ZIEUB  was^  action  fi>r  money  paid,  and  sMaey  bad  and  »-  a  piabtiff 
cisital^  which* was  tried  More  Mam/feld,  C.  i.  at  the  WeH-  ^^d.mw  * 


:^l  — ' 


■MM^ervtlinea after  TMai^term  181  J,  when  theplaioiJffprovied  ^l^^^ 
luf  having  paid  105i.  and  prored  Ae  defendanlf^  band-wrffing,  the  defendant't 
amiwriiiipg  the  pl^iatiff  to  bet  for  ihe  defiftidant  at  Epsom  races,  ,^^;  ^ 
and  proved  that  he  had  betted  two  bets  of  502.  each  on  a  horse  tbcm  without 
named  Pledge^  and  another  bet  of  5L  admitted  to  be  legal,  all  of  ^'^mTdireo- 


vere  lost  and  p^  by  the  plaintiff;  and  he  now biougfat  ^^^^'^ 
this  action  to  raoover  fro^  th^  d^ftrndaoi  the  money  he  had  ao  from  the  de- 
idvanced  for  him.    The  jury  found  *a  ^verdict  for  the  plainliff,  amount  oTthe 

^Igect  to  the  point,  en  which  money  m  paid. 

JPtBf  Serjt.  in  this  term  ebtdoied  a  fule  nid  for  reducing  the    1  1 

^eidi^  firom  1052.  to  5/9 1^.  that  liie  batlii^g  be^ 
(fatates  16  Car.  2.  c.  7. 8.  8.  and  9  Jtfm.  c.  14.  5.  6^  an  illegal 
tahBiisi|ction»  to  which  the  plaintiff  was  hioM^  privy  and  instm- 
mantal»  and  the  defondant  having  paid  the  money  by  the  autho- 
Hty  of  the  plaintiff  to  the  winner,  the  plaintiff  could  not  near 
^iflttwnar  it  from  the  defendant.    [Lamrencef  J.  cbserved,  that  it 
feiad  been  held  that  a  case  was  seit  within  that  saotkm  of  the  sta- 
tute of  .iim.  which  makes  it  illegal  to  bet  '<  MS  the  sides  or  hands 
^sudi  asdo  or  ehaU  {^  as  tha^in  aiforeaaid,'*  anless  it  were  a 
^)etting  on  the  sides  or  hands  of  persons  playing  at  a-game.i 
Lens,  Seijt.  on  a  subsequent  day  in  this  term  cbewed  cause 
this  rule.    He  admitted,  in  consequence  of  the  decided 
the  illi|;ality  tf  the  Iwq  beU  in  qu^tion.    JleMr^dk  v. 
Haiti  3  ffils.  309.    BlaxUm  y.  Pye^  Urid.    Goodbum  v.  MMiy, 
^Str,  l\9^    lAHlKWlgW  rAeMttfeor  Mia  Msrm  Mqrmf  the 

doctrine 
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181  ].       doctrine  oiBatjeau  v.  Wahnesleyj  2  ^.  11^9.,  would  fathcf . 

adhered  to.     But  althougti  the  transaction  was  tlkgaly  ,aiid 

^^     though  the  plabtiff  had  knowledge  of  it  afterward%iiuid  IP 
Diu^Y.      sense  was  privy  to  it,  yet  as  the  defendant  migbtflltoiNi  .y^wWrijt^^ 
all  the  authority  entrusted  to  him  in  legal  and  iiolJ9>iU«gril.}l^l:9|. 
it  could  not  be  said  that  the  plaintiff  was  a  partyt  or  iastn>rtf*MiiVy 
tal  to  the  illegality,  and  therefore  be  might  recover«    lle'.Fe£^97 
red  to  the  cases  of  Faikney  v.  Beynous^  and  RichardsoHf  4/  Bi^^rr, 
2069.    Pairie  v.  Hannay,  3  T.  R.  418.  '  :. 

Pellf  Serjt.  in  support  of  his  rule,  observed,  that  all  the^c 
[  167  ]     authorities  had  lately  undergone  full  discussion  in  the  cas^  0^* 
tfM  y.  Brooke^  ante^  8.  6.     The  rule  has  been  established  b^ 
the  cases  of  Lacaussade  v.  Tmte^  T  T.  B.  5S5^  and  Homtan  ^^ 
Hancock,  8  T.  R.  STS.^  that  a  person  cannot  render  that  Iq^^ 
by  employing  the  agency  of  another,  which  he  could  not  I^gsll^ 
do  directly  by  himsel£     The  plaintiff  comes  to  ask  the  Court 
assist  him,  through  the  medium  of  anotlier,  in  the  illegal 
tices  of  betting  and  horse-racing.     He  ali^o  referred  to  the 
of  Hacdock  v.  Rockwood,  8  T.  R.  268.  and  Aubert  v.  Wabhi  m 
3.  277.     [Chambre,  J.  referred  to  Cotton  v.  Thitrlandj  S  T. 
405.] 

The  Court  gave  the  parties  further  time  to  consider  the  ai 
thorides,  and  on  a  subsequent  day  Heath  J.  observed  that  tl 
following  cases  were  relevant    Ex  parte  Mather^  3  Vefn  37^ 
.    where  Lord  iio«i(yn,  Chancellor,  said,  *^ he  had  often. had 

casion  to  think  of  those  cases  on  lottery  insurances,  hc^  and  rr^     ^ 
never  occurred  to  him  to  be  possible  to  state  a  distinction  betwei^^^i^ 
them  and  a  case  repeatedly  adjudged ;  if  a  man  b  employed  _    '^^ 
bi|y  smuj^led  goods,  if  he  paid  for  the  goods,  and  the  goo^  ^c3i 
come  to  the  hands  of  the  person  who  employed  him,  that  pi        ^' 
•  son- shall  not  pay  for  the  goods."     18  Ves.  316.    Exjfarie 
mer.    Lord  Erskiney  Chancellor,  went  largely  into  the  case 
.Steers  and  LoMey,  6  T.  R»  Gi^  and  all  the  other  cases  adjudj 
•in  the  King's  Bench;  but  in  that  case,  the  case  Ex  parte :Mat* 
■  wa«  not  cited.    And  he  observes,  that  Steers  v.  LasMey  was 
cided  by  Lord  Kenyon^  C  J.  in  the  absence  of  Gros^  an^/*^  l^i 
renctf,  Justices. .  ■  ^^      ,  .i, 

£eU  referred  to  the  case  of  Ribbons  v.  Cricket^  1  Bo^^9^^^: 

M> Ajdjor7mi^''^>^i 

[168  ]    •     Mansfield,  C.  J.  on  this  day  delivered  the  opinion  ot  t-^* 

'  Gotfrt.  ■■  ■  ■  =  -•■•■-  "^    .'  iV 

:•'..:..  I.I-    ^-*'«' 


n.~.4 


VposidMt  discassioii-  of  this  rob,  «  fseai.  many  casisih 
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t«t 


sd)  and  not  all  reeoncileable  to  each  other ;  bat  considering 
m  case,  ufxm  the  inference  to  be  drawn  from  all  the  cases,  itii 
possible  that  this  action  can  be  supported.  In  Petrie  v.  Htm- 
^4  the  plaintiff  succeeded  npon  the  ground  of  an  express  order 
^lie  man  to  pay  the  moneys  that  is,  the  desire  of  the  testator; 
fA  he  could  not  have  resisted  it.  In  Faikney  v.  Reynous^  there  was 
I  order  to  pay  the  money,  though  it  was  on  an  illegal  contract; 
id  the  reasoning  oS  BuUer  and  Grote^  Justices,  in  farour  of  the 
aintiff,  in  Petrie  v.  Hannay^  would  have  applied  for  the  de* 
idont  in  this  case.  Here  is  no  order  from  the  defendant  to 
e  plMutiff  to  pay  the  bets  that  he  lost ;  aud  though,  from  the 
kture  of  the  transaction,  it  is  natural  that  the  plaintiff  should 
ly  finr  the  defendant  any  money  he  lost,  yet  that  arises  out  of 
e  nsttire  of  the  transaction  itself,  which  is  an  illegal  transac- 
MI9  m  which  the  plaintiff  is  the  principal  actor ;  it  b  impossible^ 
erefiv^  to  say  that  the  plaintiff  can  recover  this  money, 
liich  be  has  paid  in  pursuance  of  this  illegal  transaction.  There* 
the 

Rule  most  be  made  absolute. 


1811. 


CCAYTOir 


HUBBABD   i;,   JaCKSOK.  Abt».95. 

I^^HE  plaintifl^  In  the  first  part  of  his  first  count,  proceeded  ^JI^.'J'J^ 

ih  declaring  in  the  usual  form  upon  a  policy  of  insurance,  guineas  per 

^cted  by  himself  on  the  5th  day  of  June  1807,  at  and  ftiom  ^'uSS 

f^etersburgh  to  Chathamy   Woohoich^  London^  PorimoHth^  or  ^*»"?i.  ^»th 

!>._  ,  ,-  %••*•%•         .1.  A-  J       certain  returns 

y^^outhy  all,  or  either,  and  mcludmgnsk  m  craft,  upon  goods^  of  premium 

the  good  ship  or  vessel  called  **  Ship  or  Ships^"  Warranted  to  ^^Tli^'' 

'  On  or  before  the  20th  of  August  18Q7,  old  style;  beginning  and  7<^r»nt^ 

•  adventure  from  the  loading  thereof  on  board  kt  St.  Peters*  20th  dfjiugust, 

35*,  valued  at  10,000/.  on  hemp,  marked  JB,  valued  at  AiSl.per  which  was  a 

^  n  •    •  summer  nsk 

'»   at  a  premmm  of  fourgnmeas  per  cent,  to  return  Ws.per  and  premium. 
^-  if  the  ships  should  sail  with  convoy  from  the  Soundydn  such  ^^^  iXS"' 
"^  as  should  be  discharged  in  the  river;  40f.  per  cent,  on  such  the  under- 
^   as  might  be  discharged  at  Partsmouth^  and  55s.  per  cent.  ^In^^^diu- 
^11  sadh  part  as  might  be  discharged  at  Plymouth^  and  arrive  ;'®*>*j}  "^^* 
^  after  averring  the  pajrmetit  of  20  guineas  premium,  mutual  less  for  arnimi, 
t^n&es,  and  the  defendant's  subscription  to  the  policy  for  500/.,  JlJ^J^^JS;!, 

"~  the  waAuty  of 

'*^  b«CBi«  SOth  Augua,  so  makiof  it  a  winter  risk,  and  withdrew  ih^  novk  of  the  hemp. 
14  that  these  were  not  sncb  alteratiops  of  the  subject-matter  insured,  and  of  the  tennsof  the  po- 
^  ^>MUief4bii|hiWaiM«%j  «at4}5  (^5.  6  69.  «i' laiiHlbcM  anf. aar  iUmp. 

the 


pUintiff  waft  ^e^rwilci  wiOhIwi Hb^ nmrfcicf  tfc^ Umi^f^^ 

UvmAW    fifte4  It)  tbf^  pplkg^,  an^  fcl*t  wamatip  of  aaWng  fcefor0  <^  m  !*# 

ai)4  l^lHS|iiei^i|,.  fi$iBr|iFi|f}^0i  pi  ^liefifeh  of  <^96^  ia  4be  'tlii# 

yi^t  ^  A  pifflB^ipgiivljjMW  Mopned  a»  Uie  polngr,  ami  fiA^tf^itMifl 

by  the  49(^ndmt,  |y  p9!9  iFV  &%,  b)«  «ga5t  diify'^alhamaA  If 

vif  figr^  by  ^  b^we^  ^^  plmniiflraiid  defendant,  Ar  flHf 

CQIIsidiffa^w  W*  ^Pfir  gWiefMi  addiftioQ^l,  and  gikifring 'fii.  |W^ 

Cfft/f  Im  ret^r^  fhiw  ¥ws  ^Wfid in  thp.^oticf^  to  wjtbdmw 4m| 

imiprk  pf  iihe  i^mp  «papiAo4  ip  iba  poticyi  and  the  wurwity  «f 

[  no  ]     mii)^;  And  ^9  pp%y  aw  t^retor  deebvcd  tp  be  np^^M^^ 

I^^fig  v^mi4%  V¥E;  (be. Jiui^iii9ii4,  j^^^ir>cMb  Mnfawirtg^  aUd  JUmif 

tbf^lft^  ^^  pn  bmp  to  ba  cfirried  Md  ednngred  Igr  tInMl 

yfi|#d»  pi^  (ha  yoygg^  ia  tba  pd^li^  mentionad,  af  wbksk  4lie  i4lH 

%4«i(^  hi|d;n<KMK(^  4u4  iP  .ppiaftid^riitipn.ihtfwfe  ai^d  ^4lipt ' tha 

pUintiff  bad  pf^d bw  die  prpsiiiiw. nf  jK)  guinaa^  ibmg'fAiir 

the  rate  of  fbtrr  guineas  per  cent,  for  the  -aasuranoe  of  500^  fij^PII 

the  prc^qiiJiAes  \u  lbe  pplftsy  a^d  nsemorandam  mentioned,  that  Is 

to  say,  on  hemp  to  be  carried  by  the  Siuannah^  Progren^  Melan^ 

tho^  and  Adonis^  on  the  ¥cgragt  in  the  policy  mentioned,  and  thiit 

the  plaintiff  had  promised  the  defendant  to  perform  every  thing 

in  the  policy  mentioned  on  bis  part,  cKcepC  as  to  the  mark  on 

tba  b  wp  apd  ^  Wf^f^f^tf  ^  ^ng  H^m  mef^<m^'iksp^ 

pp  lbepi;en^ses  )»  the  |K>ijfgr^d.fn<si^pn^ 

jji^iff  Qnx  ^f  Yoj^jm  tb(BjHdifiy  fwptiop^  viJiieia^^ift^ 

^ifif^^Mf^  ^  ^rer,  ffc^t  «ba(  tba  x^ttvp  pffrwpiipn-ia 

;fl^p.ps^pnt^Jp  A^  ^^bPA(*  J«Br4:|si«<^'^ 

ft#n  »  t^e  ,pf^|faf ^  Jife  fJai|Miff  tben^'Eitfrei^ 

.  ttut  i^e  ^bipiw^'ijQ  4if  feisr  ^PeffrAl/trgh  ^^  tkfd^t^exjafsfxi  ^e 

.  ^iWwjB  :pf  ^^;.a«f(8  ;<b^  J^ti  m  }PI^^  ?ih  l«S%wr#es  ^ 

^  ^  tplBPf  vai^ii?  60p0/^  pn  Jbpfird  iOip  ^^Wm^^-  97  hw^l^  :falw8 

4[«X)*^  pa  bof^rrf  tj^  ,ftj^g^r|$  /  ^  7QqQ{^'{EP 

lipiP^  t)^4^;)/(A^i  ajid  ,89  ^|^^l$f, {V|i^^e  ^Opf^yL^  xm  Ij^ 

ibp  Mmsi  A^t  ,jrf»e  piftintj^.wfvi  M^«»M  to  ^l»a  irlfWp 

an^oun t ;  that  thjs,^^  ^^^ilod  m  H^  WWgl^  «pi  rt»ftt  |the  ^Hfnfmr 
HOf  Progress^  and  Adonis^  with  their  cargoes,  were  lost  by  cap- 
tare,  and  that  ijbe  SitsmnfUtk  wa«  afterwards  sottakm  likewise^  In 
i]|0jMttmd^inyiit«  tK^  jfJAJtaiir.^i^^Mai^  ,jtt*-A^  ■>rfj«^M.imA—j— ^ 

■  J  :  -^/  ..  -  ^       .-    -  -  •  ^^ 

.^^«.»-^  a  randum 


Ill  Tvr  Sttir-mcmh  yti%  m  6B0&OE  III.  lid 

>liodii(B.  iqdoited,  MfiiUims:  hcalk^.  Am  eb  ttie  «*  tf  ISft* 

Omaitr  ^M7  *.be  B&ctad  apa^i  pttrIMrt^|;  tfXr^  umI  son*  ^-7— v 

irfpil^thewaiSjmiMtanoetiidtotheeftfltfollewHigE  ifarf  tfie  *' 

piiOntiffilDiideMwiMKa  at  and  from  St.  Paaibtirgh  U  C^rtita*,  Aomk 

4i^riiltfftcn&,  npoa  goads  bj  alup  or  shitMi  ralfeed  at  ioi600l« 
«ta  lMn|iK>  netted  at  45J.j»r -ton,  at  tkepreniiaB  ofagbtgbkwu 
j«)p«)tf,tontBmlOi.p<r  MfUi  if  tbetbfp  niled  wtih  dmrijr 
Cmn  di^^oHgalt  oa  (ucbpaitatnu^tbediKlMtgBdinCherifkr, 
Mt.f«tMntf.  on  NMh  {lait  «  nii^  b*  dbebaiged  at  I\ii  /jlMiW» 
w4,Mai<f»' iMA,>  ipop  Midi  part  as  ntigbt  k  dlNMi^  at  .^ 
ddWAiaa^tirrne  r  aod  tbat  tb«iiinirBaU%aalqr  tbdmU  jmUbf 
^dMdto-bventliafaUbwillgVeirielai  tiz.  Atnnrant,  Pr^^)^ 
Mdan^OiMoA  dAmtMt  that  »  to  Bap,  on  hemp  to  fab  tafried  Ivf 
«hliMA^«o  diawfagatn  thtftolfcy  iniitilionfcil :  be  llieta  jpnu^ 
Ml(dii<wldihi*declaratioM«aiBtheArMM- poliof.  Themweftt 
ate  t^mnul  looeeir  codittt. 

UiMVlhe  trial  of  Ihit  vana^  at  lUe  attiags  in  iLOMttni  WftW 
2>M%  t>ni  Um  beftfre  ilfaAsttM,  G.  J^  h  MppMM^  tlMt 
tlipi  ftiiay-wtd  dM  nriMraddon  hdoncd  thflfMa  mm  trf'^Ah 
4«ea«iid  to  Ibtneitet  aveHcd  in  tha  fint  «(«Bhroftki6  decAuMSbii« 
pwinfW  PolpeJiwIjF— bMiibeii  ty  the  dcftilAiti^  ftrdtl|h^ 
bvohaiV  Md  theJeapWiw  p«aihiin»  pcdd.    ft  i^ptWfed  In  w!<- 
dioMlhal  the  JfeMOU,  ebeoTAfeidiipiiqxni  iMiih^toMK 
€*WM'll*ilfaH)4  «boa  ifteribe  iioUKriMl^f  oTAft  dMicy  if^Mk 
ifcw^  ■!  I  itwHir^ftlirf  to  ^^QM^  whk  a  eafgo  tir^em^lttb^ 
■g  ter  As^^antd^  but  it  wai  not  marked  Jt.,  on^  ^  ah^ 
4giiB4bil>wMM«,  bnt  diat  Ah  dtttniirtriiMb  wkt  iidt  ^«K)wd 
«»r AvvMlMliUn  'at  dft  'tite  tltef  tubscHbed  the  Indorsed 
•M— WMifciii.'"'Ilfe  pewo^  lu^mver,  vho  shipped  the  faeittp, 
■Mwa  thii  llw  laiiain'  aliilHi  Tiii  imthtttMl  the  plaintiff  to  inmlre 
Siha  JiBrnnt  fcattp  flxwn  thai  %rhM  he  shipped  on  ^e  fint 
-vOigp^Hr :  tlwTtMili^tdted  iM  the  YO]«ge  fl-ora  fV^^tik/^^A  with 
*k  «at^«f  Iwtaf^  -tiArtflfwfaitdiirin  ibariied  R,  In  ^oiwnM-,  Bqd     [  17s  ] 
iVMOiiqptiMQ:'^  For  the'deleaiinttit  ^A^aa  contended  that  the 
flviOimciDold  not  r«eovlef,  beditaie  efd^r  the  policy  wns  origi- 
^4hI^  iaiiiJtato-^UlcA  abate 'ilicoAd  voyage,  and  if  it  were, 
'^iMll  ibeie  wari  V  fctol  eotKea&MBt  fi«m  the  underwriters  of  a 
aNiAHil  ki>v*iiUlaic«k  yis.  iftat  Ae  Melantko  had  IteoD  at  hone 
<^lffc  fl||ilks«iHiaer;  because  tlwt  Vfi^  «i((iifj^  twv«  ihM^ 
tte'tb«>Mi(«6a]d  be  a  wlitter  ffHc,  tot  «tEMi  the  teae^ifCkM 
«iwfc  4Mi«W|~k  li^ifr  iMdUriirt-  dr.  tf^ttra  1mI(^  '^ 
au^MT  S  orig^naUT* 
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1811;       iMtigbaSfy  iengatdto  ottftch  on  the  caYgoet  MppedOtt  ^Umit 

ToyBge^  then  the  plaintiff  oonid  not  I'eoorer,  because  the  medstM 

^^^^^f^  random  h^raed  fefaMed  the  irahioity^of  ialthq^Hi^^  WfA 
jAOBKMn  Ayirrtlj  wMdi  made  it  a  different  adventure;  and  alsolsecaibie 
the  memomndntti  was  intended  to  effect  a  total  change  of  the 
siAject^matter  itNTared,  from  the  caif;o  which  arrived  by  the' 
preceding  trip,  to  the  cargoes  which  were  shipped  upon  this 
second  voyage ;  and  that  change  would  constitute  an  entire  new 
policy,  for  which  a  new  stamp  was  required,  but  had  not  been 
affixed.  Thej  cont^ded  that  the  hemp  mariced  M  meant 
cerfain  specific  bundles  of  hemp,  which  were  not  the  bundles 
ultimately  shipped.  This  therefore  was  not  such  an  altieratfoii' 
c£  the  policy  as  was  permitted,  by  the  statute  S80.  S.  r.  63.* 
s.  18.,  to  take  place  without  a  new  stamp.  The  jury  ibond  a 
verdict  fbr  the  plaintiff,  with  liberty  for  the  defendant  to  movc^ 
to  enter  a  nonsuit,  upon  these  grounds.  >■       \ 

Accordingly,  Shepherd^  Serjt.  in  this  term  obtained  m  rale 
nt^'to  that  dBect,  upon  these  grounds,  the  Court  refusing  td 
grant  it  also  on  another  ground,  on  which  he  insisted,  that  no 
communication  had  been  made  to  the  underwriters  of  the  atrk'ival 
of  the;Af4r&iitMc^  in  Ef^hind  in  Au^itst  from  her  first  vdyage,  and 
observing  that  that  point  was  purdy  a  question  for  the  juiKy,  wh6 
[  173  ]  wei^  to  try  whether,  any  fraud  or  concealment  had  been  prsta^ 
tised;  and  that  the  jury  had  thought  that  inasmuch  as  the  Ae* 
fendant  had,  upon  signing  the  memorandum,  accepted  the  wihter 
premium,  the  ships  were  at  liberty  to  sail  when  it  was  conveni- 
ent,to  them. 

]^st  and^  Vati^han^  Serjts.,  now  sbewied  cause  i^^ainst  this 
role.  They  insisted  that  this  alteration  in  the  policy  wns  1^^ 
n^thout  a  new  stamp,  being  within  the  stat.  35  6. 3.  e.  63«  $•  13., 
and  having  the  three  requisites  designated  by  that  isebtion,  viz. 
first,  the  hemp  remained  the  property  of  the  same  person,  the 
pkuntiiT;  %  the  alteration  was  made  before  any  notice  of  the 
determination  of  the  risk ;  3.  the  premium  of  insurance  exceeded 
IQf.  per  cent.  The  withdrawing  of  the  mark  was  only  a  dispen^- 
sation  with  one  proof  of  identity  of  the  goods,  to  obviate  «ny 
dtfleulty  upon  that  head  which  might  arise  at  the  trial;  as  to 
the  extension  of  the  time  of  sailing,  the  very  point  that  no  new 
•tamp  l)ecame  necessary  on  that  account,  had  been  decided  ifi  ^^ 
the  case  ^(  Kensington  v.  IngliSf  in  error,  8  Eastf  873.  In  the 
case  of  ififftf  v.- Ptfi^^  fAtd.  373.  the  change  of  the  policy  from 
^rdtip  and  ptitfiCoi^a  whaler,*'  to  <<  ship  and  goods,^  was  d.early 
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qjt^i;^MQmaf;!(tie  8ubj(Bc^matt«r|  j^ttbei^  Lor^  EUetdHmBm^       181U 

i^cii^ %  09- ^^.^iitiiQiite^  tbat the thiftfaig ofwccesiftve  cai^^oes        

Ifiipd^^,  hcf^  the  vuofi  ahip,  in  the  course  of  the  sonie  con-     HuaaABW- 
S@i.ft47iffi^^K&  9jS.^i9.^id^Afiricttn^  and  other  trades  out  and     Jaguqmu 
i^%  nf^^^pnQjierly  be  considered  as  one  continued  subject- 
tXer.pf  .ijQ9\u;ai^e»  under  the  term  goods.;  which  is  a  mudi. 
^Sf^rfi^ik^  this,  where  the  hemp  was  identically  the  samci 
^cr.  It  W9ff  marked  or  laot,  and  howsoever  it  was  marked.     . 
ihfphard  imd  Lem^  Seijts.  contra*   Under  the  first  policy^  no 
?Y^  could  be  had  for  the  loss  of  any  hemp  but  such  as  was     [  174  ] 
?ki*(^.  IL^   Under  the  second  policy,  effected  by  the  memoran-* 
p,  ^plaintiff  may  recover  for  the  loss  of  hemp  which  is  not 
sharked:  the  second  policy,  therefore,  attaches  upon  whoUy 
^r^[^;gpods,;and  is  therefore  a  new  policy,  and  requires  a  new 
j{j^  ^  Jn  Jiili  V.  PaUm  it  was  held,  that  the  memorandum 
oTscd  wholly  did  away  the  £rst  policy.    It  is  at  least  an  ex* 
sion,  i£  not  a.  total  change  of  the  subject-matter  of  the  insur- 
es/to  do  away  the  mark* 

•.!.:■:  €ur.adv.xmU.  . 

^fidMfavffOfDi  C.  J.  now  delivered,  the  opinion  of  the  Court, 
t/i^i^jsdcapitulating  the  first  count  of  the  declaration,  he  ob« 
red,vttiat  the  action  was. brought  to  recover  the  value  of  the 
Sm  accon^g  to  the  insurance  effected  by  the  defendant  On 
^tJri^  some  doubt  was  raised  whether  this  policy  was  not 
gipally  intended  to  apply  to  the  goods  which  came  on  the  first 
\agfii  and  it  wa4  suggested  that  the  communication  made  to 
underwriters  that  the  plaintiff  wished  to  withdraw  the  war- 
ly,  without  more,  might  induce  them  to  think,  that  though 
ijlihing  had  happened  to  prevent  the  ships  sailing  on  the  20th 
^d^iguttf  the  ships  stili  remained  in  Bussias  not  that  they 
re  here^  aud  were  to  sail  from  thence  with  their  original  hom^ 
rd-b(nuid  cargo.    But  those  doubts  are  now  removed ;  and 

only  remaining  question  is,  whether  the  withdrawing  the 

rka/oQ  the  bemp^  be  an  alteradon  warranted  by  the  statute 

sG^A  (?.  fid.  I*  )a«  without  a  new  stamp  affixed.    Aod  by 

|:jB^^ii  is  extremely  dear  that  no  alteration  can  be  made  in 

( wbjeiQt  insivred*    The  13th  BdcU  qpeaks  of  making  alteration 

lhe<ileiim  and  ^fonditioiis  cif  the  policy,  but  says  notlung  of 

kfc|g,«^  alteration;  in  the  sub^t  insured*    It  was  said  by 

tAuEUenbcrough  in  the  case  cited*  that  the  aulject  could  not 

di^ived^.  it  would  be  making  quite  a  new  contract  between.    [  175  ] 

hpsMiosy.  as|i.for  instaaca^  the  lubstitutiog  vopl  for Jtamp- 

The 
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tlU!  iHfW^  «f  i^  19»  are*  <<  Br^rMed  dial  ^  Aitigitttiifed  diaS 
rettlHii  the  prctp^tty  of  the  ttitM  perBon.^  The  Words  are  et-^ 
pn»^  iitkl  thei^ore  in  thia  eaw^  the  tjoestion  is,  whedier  Ae 
rilefation  of  the  letter  It  on  die  hetnp,  is  an  alteraiiofi  of  the 
thtttg  iiisured.  If  it  is  an  alteration,  the  policy  is  MiA  fi>r  wsmt 
of  a  new  stadi)^  but  if  it  is  not  an  alteration  of  the  thing  humred, 
it  is  an  dten^n  in  die  terms  of  the  poUejTf  warranted  bjr  diis 
sectiolij  and  no  new  stamp  is  required,  and  the  TerdiGt  is  rij^t. 
It  was  tirgaed  that  diis  alteration  mnsi  be  gdod,  because  dl  die 
exceptions  of  being  under  10s.  per  cent^  out  of  legal  time^  ftc 
were  n^tived  by  the  eridence,  AH  diis  is  true,  bat  it  does 
not  toocih  the  question,  whether  this  is  an  akeraUon  of  the  aab« 
jacUlnatter.  One  does  not  weH  nnderstand  die  meaning  of  these 
marks.  In  a  general  ship  die  mark  is  impoitant  to  disdngidsh 
tlve  prqpertj  of  A.  from  that  of  B^  but  here  no  cause  appears 
ibr  sttdi  marics.  Here  it  is  in  evidence  diat  the  pJaintfflT  has 
always  great  quantities  of  hemp  ready  to  ship :  it  does  not  ap- 
pear that  the  letter  It  denotes  any  particular  spedes  or  qoalitj 
of  hempi  and  except  for  the  circumstance  of  not  ha?ing  the 
mark  alleged  in  the  first  peiicy,  the  plaintiff  could  baV<e  reeover- 
cd  on  that  poKcy  widiout  any  alteration.  We  therefere  are  of 
opmion  that  this  alteration  is  an  alteration  warranted  by  the  I9di 
ieetion  of  that  act:  at  first  it  strmjk  me  diat  this  was  not  wHUn 
the  meaning  of  die  words,  <<  terms  or  conditions,^  this  being 
rather  a  ptft  of  die  description  df  the  subjeetHnaHen  than  a 
term  or  condition  of  the  contraet.  Bui  we  think,  on  die  wMe^ 
diat  no  new  stamp  Was  necessary,  and  dierdbie  tihe  i^eHUct  is 
tfgfat^  and  die  PBkt  must  be  disehaiged. 

llnle4iiidlMtfged. 


M 


[  176  ] 


AdeiriworaU 

Athon^  pMMt 
a  lee-iimple,  at 
dctcnpttreof 
tkeintereit  de- 
Tiiad,  not  nien> 
ly  of  thantQa- 
tioaof  theland. 


Sir  Afttfinnt  CHicHsatisft,  Baft.  v.  Oeomb  QisticttssfnsfL 

Ox£in>dN,  Esq. 

rplIiS  was  an  aotion  of  trespass  on  the  case,  in  sflndi  Ae 
^  plaintiff  declared,  that  the  defendant  was  seised  of  and  la  a 
dose  eaUed  Mffe  Qr^  C^ppwe,  with  the  qynrtenanttsi  at  tile 
palish  itf  uMlan,  in  the  aounty  of  JDseoa,  in  bis  demamana.ef 
flfeehdld,  the  reveimon  dieiaof  bebliging  to  the  phjinM^;  Ismd 
that  the  defendant,  contriving  to  aggrieve  die  jdainliff  hk  his^JC*- 
tersioiiary  estate  and  inttiwpt  in  the  said  dose  with  dia  ^p- 

fmimmteh  ^btfit  the  defsiida«t  was  so  idead  dMsaq^  m 

diyers 
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diyers  dayfi  wrongfully  and  imjofltly  felled  divers  oak  trees,  then        1811. 
gromng  in  the  said  clo<e,  and  took  and  carried  away  the  sanle,     •  — —  _ 
and  converted  them  to  his  own  use^  whereby  the  plain tiflT  had    ^"'^^*'** 
been  and  was  aggrieved  and  prejudiced  in  his  reversionary  estate     Oxbndon. 
mmi  fotersil  in  the  said  close.    There  was  also  a  count  in  trover 
lbr.lrwi».  Tha  defendant  pleaded  the  general  issue.    This  cause 
cannfton  to  be  tried  at  the  D^von  summer  assizes  1811,  when  a 
Terdietwaa  found  for  the  plaindfl^  with  nominal  damages,  sub- 
ject totbe  <^inion  of  the  Ciourt  upon  a  case,  which  stated,  that 
the:.lmie  Sir  John  Chichester,  Bart,  being  seised  in  fee  of  the 
^  ctose  msntioned  in  the  declaration,  with  other  premises,  in  the 
parish,  of  -  ^ji&/Son,  in  the  county  of  Devon^  on  the  3d  of  Sefit. 
1008^  nnile  his  will  duly  executed  and  attested  for  passing  retl 
*  !■  iitaiiiy  -i&t  the  wixrds  following :  ^^  I  give  my  estate  of  Ashtoni,  ki 
^  tbe'iomjatty  of  Hewmshire,  16  George  Chiohesikr  Oxendon^  secoiid 
tsoii'tf:  8b  £Ib}/y  OavTK&M,' Bart,  of  i)ro^^   in  tbe>coimty  bi 
rfCeni.  :^I-  givie  the  honse  in  Seymmur  PUue^  -for  which  I  have 
gnm  a  memorandnm  of.  agreement  to  puibhase,  and  whieh  is|o 
'  fee  |MMl4br.oat  of  timber  which  I  have  onjored  to  be  cut  dowfa, 
to  the  Reverend  John  Sanfard  of  Shermll^  ib  Devonshire.    Je/hn      [  177  ] 
(L.-S^  Chiehesta^y     The  devisor  died  without  revoking  his  will, 
and  .the.,  defendant,  who  was  the  devisee  n^ned  in  it,  entered 
inftythe  jdevised  pi^emises^  and  on  the  day  stated  in  the  dedara- 
tidai  orflered  an  oak  tree  to  be^cut  down  On  the  close  thereki 
mentioned,'  which  was  accdrdingly  done«     Hie  plaintiff  was  Ihe 
heir  at  law  of  te  devisor. 

Pffi,  Serjt.  for  tlie.  plaintiff,  contended,  that  the  wdrds^  <<  my 
estate  of  Ashtdn^*  passed  only  a  life-estMe  to  the  diafendant  He 
'a<|jBittsid  that^the  words  ^'  all  my  estate,"  and  <<  my  estate  in," 
and  «•  my  estate  at," _wiljl^£ap^y.«ly:j?ass  a  fee:  but  he  con- 
ceived that  my  estate  of  Ashton  was  equivalent  to  saying  my 
j04Mff^  fff^^  ai}d>  tbi^t  if  the^^testi^oii;  .had  used itho  latter  ex-  '•  ^  t 
pression,  it  would  havq..^n  i)nJjr->k^iptive  of  the  locality,  and 
not  of  the  interest  inteTided  to  be  devised :  he  endeavoured  to  '  "^ ' 
'tot>{Mhf^ls  p«ittbn.ty  the  ^ftibts  Which  L^rd  Harffiicke'imd 
entertained  upon  a  similar  point  in  Goodwyn  y.Goodwyri^  I 
Fes.  227. 

*The  Court  interposed,  without  hearing  Lens,  Seijt.,  who  was  ^ 
to  have'argaed  that  this  devise  would  pass  a  fe^.'  ^ 

Mansfield,  C.J.     I  do  not  think  it  would  have  helped  the 

plaintiff  much,  if  the  testator  had  said  <<  all  my  Ashton  estate :" 

if  a  case  can  be  found,  which  is,  in  words  and  ayllables,  the  name 

¥0L.  IV.  K  as 
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181 U       as  this,  and  contrarlly  decided,  we  are  bound  by  it ;   bat  if  not, 

I  think  the  case  is  clear.    .It  fortunately  happens  that  the  rule  of 

..  law  in  this  case  coincides  with  the  intention  of  the  testator :  to  be 

OxENDON.     surenothing  can  be  stronger  than  these  words. 

Judgment  for  defendant 


jifov,^,  Wainhouse  v.  Cowie. 

Every  person     HPHIS  was  an  action  brought  to  recover,  as  for  a  total  loss, 
on  board'a^^  sustained  by  the  capture  of  goods  on  board  the  ship  Oceatij 

■el  which  sails    ^p^^  ^  policy  effected  "  at  and  from  Hull  to  Palermo^  Messina^ 

without  coDVoy,         ,  i  ,i  •• 

does  it  at  his  and  Malta^  9r  Malta,  Messina^  and  Palermo^  all  or  any,  with 

hlJi^'Tillffir  ^^v®  ^^  ^^*  ^^  Gibraltar  for  all  purposes  whatsoever,  to  take  in 

cient  licence  for  and  discharge  goods  at  any  ports  or  places  the  vessel  might  touch 

wiUiout^ich  at,  and  with  leave  to  trans-ship  the  goods  by  any  other  vessel 

all  insurances  fr^^^  Palermo  to  Messifia,  or  from  Malta  or  Messina  to  Po- 

on  hisgoodsare  '  ,  i        u     j 

void,  by  the       lermo,  upon  the  ship  Ocean  ;"  and  the  policy-was  thereby  de- 
^_^^  clared  to  be  <*  upon  goods,  paying.average  on  each  package^  as 

Although  the  if  separately  insured,  valued  at  66Q51.  45."  Upon  the  trial  of 
goods  supposed  this  cause,  at' the  sittings  after  Trinity  term,  1811,  before  Mdns^ 
thi  ulertT^  ^W,  C,  J.  and  a  special  jury,  the  case  appeared  to^be,  that  the 
should  have  a  plaintiff^  who  resided  at  Halifax,  being  desirous  to  export  goods 
cence.^  ^  ^^^  expedition  to  Palermo  on  board  a  running  ship,  engaged 
^?^  *'^o«si»  by  their  agents.  Hall,  Emmett,  and  Co.  of  HuUf  to  ship  a  quan- 
dtsunce  from  tity  of  goods  from  that  port  on  board  the  Ocean,  then  lying  at 
£ld  TO^i^'SU  ^^^^*  which  Inghams,  brothers,  of  Leeds,  had  chartered  for  the 
with  the  ma.  same  voyage,  and  which  they  intended,  and  represented  by  pub- 
iihi|^°orth^ Ob!  ^^^  advertisement,  to  be  an  armed  running  ship,  carrying  ten 
taintng  for  her  guns :  and  not  completely  loading  her  on  their  own  account, 
documents.  '  Inghams  had  laid  her  on  for  freight  as  a  general  ship.  The 
«if  iiSont*^  plaintiff  accordingly,  with  a  fall  knowledge  that  this  was  a  run- 
oonvoytoaport  ning  ship,  instructed  their  correspondents,  N.  and  iJ.  Wain^ 
most  pass  on  house,  in  London,  to  effect  the  insurance  in  question :  at  the  time 
not  ^^s^?  *  of  effecting  the  policy  in  London,  on  the  10th  of  Jidy  1810,  the 
licence  to  au-  broker  represented  to  the  defendant  and  ^the  other  underwriters 
runTwIthoIit  n-  ^^^  ^^^  Ocean  was  a  running  ship ;  and  the  premium,  which 
ccnce  or  con-  was  six  guineas  ^^  cent»,  was  the  higher  on  that  account.  He 
sidue  of  her  *  did  not  represent  to  them  that  the  ship  would  have  convoy  from 
l^^i^y,^  Gibraltar.    The  master  of  the  Ocean,  on  the  16th  of  Jirfy,  at 

at  that  port. 

A  licence  to  Gibraltar  will  not  Icgralize  a  Toyage  Xa Palermo,' Messina ^  and  Malta,  touching  at  GihreiUar^ 
and  finding  there  neither  licence  nor  conroy. 

[  *179  ]  Hull, 
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HuUf  received  the  plain tifPs  goods  on  board  from  their  agents  1811. 
there^  and  on  the  same  day  signed  to  their  order  bills  pf  lading. 
The  broker  of  Inghams  resident  at  Htdlf  procured  from  London^ 
through  the  agency  of  a  clerk  of  the  custom-house  at  Htdlf  and  Cowic 
without  apy  communication  with  the  plaintiff^  delivered  to  the 
master  of  the  Ocean^  on  the  16th  ofjidy^  together  with  the  ship's 
clearance  for  Malta,  Messina,  and  Palermo,  a  licence  to  sail 
without  convoyy  with  ten  guns  and  eleven  men,  from  Hull  to 
Gibraltar,  containing  no  reference  to  the  voyage  insured.  It 
was  in  evidence  that  neither  Inghams,  who  chartered  the  vessel, 
nor  the  plaintifi^  knew  that  the  licence  was  a  licence  to  Gibral^ 
tar  only,  until  after  the  ship  had  sailed  from  Hull  on  her  voy- 
age^ which  she  did  on  the  18th,  having  on  board  the  comple- 
ment required  of  men  and  guns.  On  the  25th  of  August  she  was 
driven  by  a  gale  of  wind  into  Gibraltar,  where,  but  for  that  cir- 
cumstance, she  would  not  have  touched.  On  her  arrival  ther^ 
the  master  inquired  first  for  some  person  authorized  to  grant 
him  a  further  licence  to  proceed  on  his  voyage  without  convoy ; 
but  finding  pone,  he  next  addressed  himself  to  the  officer  com- 
^nanding  on  board  the  Norge,  the  senior  British  naval  officer 
commanding  on  that  station,  and  inquired  for  convoy  to  MaltOf 
Messina,  or  Palermo :  that  officer  informed  him  that  no  convoy 
was  then  likely  to  be  appointed,  and  that  it  was  not  usual  to  ap- 
point convoy  from  Gibraltar  to  those  parts  of  the  Mediterraneanf 
and  recommended  him  to  sail  in  company  with  other  vessels  for  i 
mutual  protection.  He  sailed  accordingly  on  the  5th  of  &p- 
tember  in  company  with  two  other  ves:  2ls,  from  which  the  Ocean 
was  separated  in  a  fog  on  the  8th,  and  was  on  the  14<th  captured  [  180  1 
by  a  French  privateer.  The  plaintiflTs  interest  was  admitted.  It 
was  in  evidence  that  no  person  resident  at  Gibraltar  at  that  time 
had  authority  from  the  lords  of  the  admiralty  either  to  appoint 
convoy,  or  to  grant  licences  to  sail  without  convoy.  It  was  fur- 
ther in  evidence,  that  it  was  the  general  practice  of  the  lords  of 
the  admiralty  about  that  period  to  appoint  convoy  to  Gibraltar^ 
but  not  for  Palermo  or  other  places  beyond  Gibraltar;  that 
vessels  were  sometimes  recommended  to  take  convoy  from  Gib^ 
ralUtr  /  but  that  was  not  done  here ;  that  so  lately  as  the  ^2d  of 
June  a  licence  had  been  granted  to  Malta ;  that  there  was  more  . 
hazard  in  the  voyage  between  Gibraltar  and  Malta  than  between 
JSngtand  and  Gibraltar,  It  was  objected,  for  the  defendant, 
that  the  policy  was  void,  inasmuch  as  the  licence  obtained  did 
not  txtead  to  the  voyage  insured,  and  that  the  vessel  therefore    . 

K  2  sailed 
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181  !•       sailed  without  licence  on  the  voyage  insured.     By  the  stat.  48  0« 
8.  c.  57.  5.  1.,  **  It  shall  not  be  lawful  for  any  vessel  belonging 
to  any  of  his  majesty^s  subjects,  (except  as  thereinafter  is  pro- 
Tided,)  to  depart  from  any  port  or  place  whatever,  unless  under 
the  convoy  and  protection  of  such  ship  or  ships  as  shall  or  may 
be  appointed  for  that  purpose."  And  by  s.  4.,  "  In  case  any  vessel 
shall  depart  without  convoy,  or  shall  afterwards  desert  or  wil- 
fully separate  or  depart  from  such  convby  contrary  to  the  provi- 
sions of  that  act,  every  policy  of  insurance,  upon  such  vessel,  or 
upon  any  goods,  laden  or  to  be  laden  on  board  thereof,  or  upon 
any  property,  freight,  or  other  interest,  arising  out  of  the  sam^ 
whereon  insurances  may  lawftiUy  be  made^  fand  which  shall  be 
the  property  of  the  master  or  other  person  having  the  charge  or 
command  of  such  vessel  so  sailing  without  convoy,  or  wiUully 
quitting  the  same,  or  of  any  person   interested  in  such  ship  or 
vessel,  or  cargo,  who  shall  have  directed,  or  have  been  any 
way  privy  to,  or  instrumental  in  causing  such  ship  or  vessel  to 
sail  without  convoy,  or  wilftilly  separating  therefrom,)  shall  be 
null  and  void  to  all  intents  and  purposes ;  and  further,  if  any 
party  to  such  insurance,  his,  her,  or  their  executors  or  admini- 
strators, any  broker,  agent,  or  other  person  shall  knowingly 
make  or  effect  or  procure  to  be  made  or  effected,  or  shall  nego- 
tiate or  transact  any  settlement  upon  such  insurance,  or  pay  or 
bllow  in  account,  or  agree  to  pay  or  allow  in  account  or  other- 
wise, any  sum  or  sums  of  money  upon  any  loss,  peril,  or  contin- 
gency relative  to  any  such  insurance,  every  such  person  shall 
for  everj^  such  offence  forfeit  the  sum  of  200/."     But  by  sect. 
6.  **  Nothing  in  that  act  contained,  whereby  vessels  are  required 
not  to  sail  or  depart  without  convoy,  shall  extend  to  any  vessel 
for  which  a  licence  shall  be  granted  to  sail  or  depart  without  con- 
voy, either  by  the  lord  high  admiral  of  Great  Britain^  or  by  the 
commissioners  for  executing  the  office  of  lord  high  a;dmird,  or 
any  three  or  more  of  them,  or  by  such  person  or  persons  as  shall 
be  duly  authorized  by  him  or  them,  or  any  three  or  more  of 
them,  for  that  purpose."     The  8th  section  provides,  that  "  the 
act  shall  not  extend  to  any  vessel  sailing  or  departing  without 
convoy  from  any  foreign  port  or  place,  in  case  there  shall  not  be 
any  convoy  appointed  for  such  ships  or  vessels,  nor  any  person 
at  such  foreign  port  or  place,  duly  authorized  by  the  lord  high 
admiral  of  Great  Britain^  or  the  commissioners  for  executing  the 
office  of  lord  high  admiral  for  the  time  being,  or  any  three  or- 
more  of  tbem^  to  appoint  convoys  for  such  vessels,  or  to  grant 

8  licences 
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licences  for  such  vessels  to  sail  or  depart  without  convoy."  ISIK 
[Mans/leldf  C.  J.  thought  that  as  the  plaintifis  knew  that  the 
vessel  was  to  sail  without  convoy,  it  was  incumbent  on  them 
to  see  that  a  sufficient  licence  for  the  voyage  was  procured, 
and  that  the  licence  proved  was  not  sufficient;  but  reserved 
both  points;  first,  whether  the  plaintifis  were  privy  to  the 
sailing  without  convoy  within  the  meaning  of  the  act;  and, 
secondly,  whether  the  licence  obtained  was  a  sufficient  licence  for  [  182  ] 
the  voyage :  subject  whereto  the  jury  found  a  verdict  for  the 
plaintifi^  expressing  their  opinion  that  it  was  the  constant  course 
of  trade  that  the  charterer  or  master  of  the  vessel,  and  not  the 
owner  of  the  goods,  should  procure  the  licence. 

Shepherd^  Seijt.  having  accordingly  in  this  term  obtained  a 
rule  nisf  for  a  new  trial, 

Besi  and  Vaughany  Seijts.  shewed  cause.  Having  observed 
that  a  very  large  sum  was  depending  on  this  question,  and  that 
the  defence  was  unconscientious,  inasmuch  as  the  underwriter's 
subscribed  the  policy,  with  a  full  knowledge  that  the  ship  was  to 
sail  without  convoy,  and  the  plaintifis  knew  no  more^  they  insist- 
ed that  this  policy  was  not  avoided  by  the  convoy  act.  Even 
upon  th^  4th  section,  the  policy  is  not  void,  for  all  the  words  of 
the  section  must  be  taken  together,  and  then  it  will  not  suffice  that 
the  plaintiff*  is  merely  conusant  of  the  &ct  of  the  vessel  sailing  with- 
out convoy.  The  species  of  privity  mentioned  in  the  act,  is  such 
a  degree  of  privity  as  makes  him  instrumental  to  the  sailing  with-^ 
oat  convoy.  This  plaintiff^  residing  at  Halifax^  at  a  consider- 
able distance  from  the  port  of  HM^  not  interfering,  or  entitled 
to  interfere  with  the  management  of  the  ship,  is  in  no  degree  in- 
stmmental  to  the  sailing  without  convoy.  But  further,  as 
all  acts  in  pari  materia  may  be  called  in  aid  to  explain  each 
other,  so,  d  fortiori^  the  several  clauses  of  the  same  act  must  be , 
'  construed  together,  and  it  must  be  seen  what  was  the  whole  in- 
fentton  of  the  legislature ;  and  die  6th  section,  coupled  with  the 
4Ui,  so  qualifies  it,  that  the  ofience  created  by  the  act  is  not 
merely  the  sailing  without  convoy,  but  the  sailing  without  con- 
voy **  contrary  to  the  provisions  of  the  act;"  to  find  what  that 
is,  all  the  sections  must  be  incorporated ;  and  the  result  is,  that 
by  the  words  of  the  4th  section,  the  procuring  the  vessel  to  sail 
without  either  licence  or  convoy,  constitutes  the  ofience,  and  the 
fK^cy  is  avoided  only  in  the  case  where  the  ship  sails  without 
cither  licence  or  convoy,  with  the  plaintifi^s  express  assent.  la 
this  case  it  is  particularly  to  be  observed,  that  the  Ocean  was  a 
generil  ship,  and  if  it  were  incumbehi  on  the  own^r  of  every 
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181  !•  parcel  of  goods  sent  by  a  general  ship,  to  procure  a  licence  iw 
the  ship,  there  would  be  as  many  licences  necessary  as  there  are 
consignors.     [Mansfield^  C.  J.     Every  consignor  is  interested  to 

Cowis.  see  that  one  proper  licence  for  the  ship  is  obtained.]  It  is  true 
that  the  convoy  required  by  the  act  must  be  convoy  for  the 
voyage,  and  that  the  licence  required  by  the  act  must  be  a  licence 
for  the  voyage;  but  inasmuch  as  it  has  been  determined  that  it 
18  sufficient  to  sail  under  the  protection  of  convoy  appointed  for 
so  much  of  the  voyage  for  which  government  think  it  sufficient 
to  appoint  convoy,  so  is  it  sufficient  to  sail  with  a  licence  for  so 
much  of  the  voyage  for  which  licences  are  usually  granted.  The 
licence  is  in  lieu  of  convoy,  and  the  necessity  of  the  licence  is 
only  co-extensive  with  the  ordinary  appointment  of  convoy ;  if 
it  were  otherwise,  the  sphere  of  British  commerce,  instead  of 
comprehending  the  whole  navigable  globe,  must  be  confined  to 
those  seas,  to  which  we  can  spare  ships  of  war,  to  act  as  convoy. 
It  was  in  evidence  that  no  licence  could  be  procured  to  any  point 
on  the  voyage  beyond  Gibraltar^  and  the  plaintiffs  had  suffi- 
•  ciently  complied  with  the  statute  in  obtaining  a  licence  to  the 
furthest  point  to  which  a  licence  could  be  procured.  And  this 
would  be  a  sufficient  title  for  the  plaintiff,  even  if  he  were  mas- 
ter of  the  ship ;  but  the  case  of  the  owner  of  goods  is  very  difierent 
from  that  of  the  master.  For  it  was  in  evidence,  that  in  the  or- 
dinary course  of  trade,  it  is  not  the  business  of  the  owner  of  the 
goods,  but  of  the  master  of  the  ship,  to  procure  the  licence;  it 
[  184  ]  ^  therefore  no  fault  in  the  owner  of  the  goods  that  the  vessel 
sails  without  a  proper  licence.  The  defendant  must  at  least 
prove  a  previous  knowledge  in  the  plaintiff  of  the  ship's  sailing 
without  a  sufficient  licence^  as  well  as  without  convoy;  but  so 
fer  from  that  being  proved,  it  was  in  evidence  that  the  plaintiff 
understood  a  licence  was  to  be  obtained,  and  intended  it  should 
be  obti^ned,  but  that  he  was  ignorant  what  sort  of  a  licence  had 
been  procured,  nor  did  he  ever  know  the  contents  of  it,  until 
afiter  the  ship  sailed :  if  he  had  himself  obtained  a  defective 
licence,  it  might  have  been  said  that  he  was  instrumental  to  the 
offence.  It  is  said  that  he  was  conusant  that  this  was  a  ruilning 
ship.  Undoubtedly  he  was  so ;  but  the  Court  cannot  intend  that 
the  plaintiff  designed  to  act  illegally,  unless  there  be  evidence  of 
it ;  nor  was  the  plaintiff  at  liberty  to  intend  that  the  master  or 
charterer  of  the  vessel  would  act  illegally;  he  contemplated,  and 
had  a  right  to  contemplate^  that  she  was  a  running  ship  legally 
to  be  licensed  for  the  voyage,  and  to  presume  that  the  char- 
terers or  the  master  would  procure  a  legal  and  sufficient  licence 
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in  the  course  of  their  business.  It  is  impossible  to  say  that  mere  1811. 
ignorance  of  a  fiict,  which  it  was  not  the  plaintiff's  duty  to  en- 
quire into,  shall  not  only  subject  him  to  the  loss  of  all  his  pro- 
perty, but  shall  subject  both  himself  and  the  broker  to  immense  Cowie. 
penalties,  and  the  defendants  themselves  to  a  penalty  of  200/. 
each,  which  is  a  necessary  consequence  inseparable  from  the 
other.  But  it  cannot  be  that  one  man  should  be  rendered  a  cri- 
minal, because  another  is  ignorant  of  facts.  [Mansfieldj  C.  J., 
The  knowledge  has  no  relation  to  the  sailing  without  licence : 
the  knowledge  mentioned  in  the  act  is  the  knowledge  of  the 
ship's  sailing  without  convoy.]  Moreover,  this  case  does  not 
come  within  the  act,  by  reason  of  the  eighth  section ;  for  the 
port  from  which  this  vessel  sailed  without  having  either  convoy 
or  licence,  was  Gibraltar;  a  port  at  which,  by  the  policy,  she  C  185  ] 
had  liberty  to  touch,  and  at  which  there  was  neither  any  con- 
voy appointed,  nor  any  person  resident,  authorized  by  the  lords 
of  the  admiralty  to  appoint  convoy  or  grant  licences.  [Heathy  J. 
intimated  that  Gibraltar  was  not  a  foreign  port  for  the  purposes 
of  this  act.]  Either  therefore  the  licence  obtained  was  suffi- 
dait,  or  the  evidence  fails  to  connect  the  plaintiff  with  the 
illegality  of  the  vessel's  sailing  contrary  to  the  provisions  of 
the  act. 

Shepherd^  Serjt.,  contra.  First,  it  is  clear  the  licence  obtained  was 
iii8ii£Bcient.  The  object  of  the  convoy  act  was  equally  to  protect 
the  underwriters  as  the  merchants,  for  it  was  designed  to  protect 
the  property  of  the  country  from  falling  into  an  enemy's  hands. 
The  policy  of  the  act  is,  that  it  shall  be  rendered  generally  illegal 
to  sail  without  convoy ;  but  a  dispensing  power  is  reserved  to  the 
government,  who,  having  the  best  intelligence,  may  be  supposed 
to  be  the  best  judges  of  the  propriety  of  letting  ships  have  a 
licence  to  sail  without  convoy,  upon  receiving  particular  infor- 
mation of  their  respective  strength  and  destination,  and  weighing  - 
those  circumstances  against  the  probable  dangers  of  the  voyage. 
It  will  not  be  contended  that  if  the  government  had  determined 
to  grant  no  licence  at  all,  the  ship  might  have  sailed  without 
either  licence  or  convoy ;  why  then  may  she  sail  for  Palermo^ 
without  convoy,  when  the  government,  in  their  discretion,  think 
it  wise  not  to  licence  her  to  proceed  without  convoy  further  than 
Gibraltar  ?  If  a  ship  obtaining  a  licence  for  a  small  part  of  her 
voyage,  may  afterwards  extend  her  course  to  any  point  she 
pleases,  it  will  be  only  necessary  in  future  to  obtain  a  licence 
for  some  short  distance,  and  every  merchant  will  be  at  liberty  to 
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1811.       run  the  test  of  the  voyage  without  convoy  as  he  may  think  fit, 

■ It  is  expressly  proved  that  the  master  did  not  intentionally  put 

^^  *into  Gibraltar^  nor  ever  cleared  out  for  that  place ;  so  that  she 

CowiB.  never  sailed  on  the  voyaiite  licenced:  and  the  fact  which  has  bisen' 
'^^^  J  insisted  on  as  afibr^ing  an  argument  for  the  plaintiii^  that  the  go- 
veniment  refused  at  that  time  to  grant  licences  to  Palermo^  affords 
the  strongest  argument  for  the  defendant ;  their  reason  evidently 
being,  that  they  did  not  find  it  convenient  to  appoint  convoy 
for  a  season  :  the  navigation  of  the  Mediterranean  was  so  much 
more  infested  by  the  enemy  than  that  on  this  side  of  QibraUar^ 
that  the  government  deemed  it  expedient  to  let  the  law  take  its 
course,  and  to  prohibit  the  navigation  of  those  seas  altogether. 
The  case  of  the  owner  of  goods  may  be  admitted  to  be  distin- 
guishable from  the  case  of  the  owner  of  the  ship,  if  the  master 
barratrously  or  fraudulently  sails  without  convoy,  or  if  having 
sailed  with  convoy,  he  barratrously,  tortiously,  or  improperly 
leaves  the  convoy :  neither  the  owner  of  the  ship  nor  the  owner 
of  the  goods  should  be  prejudiced  thereby ;  but  here  the  owner 
of  the  goods  knowingly  puts  his  goods  on  board  a  ship  whicH  he 
knows  is  to  sail  without  convoy,  and  which  he  intends  should 
sail  without  convoy :  he  knows  therefore  that  he  embarks  in  that 
which  is  an  illegal  act,  unless  he  can  bring  himself  within  the 
dispensation.  It  is  therefore  a  duty  incumbent  on  him  to  en- 
quire of  the  master  whether  he  has  procured  a  sufficient  licence; 
if  a  sufficient  licence  is  shewn,  and  the  master  afterwards  tor- 
tiously departs  in  contravention  thereof,  the  owner  of  the  goods 
might  not  be  subjected  by  that  fraud  to  the  penalties  of  the  act ; 
but  that  is  not  the  case  here.  A  person  who  agrees  to  put  his 
goods  on  board  a  vessel  as  a  running  ship,  is  surely  instrumental 
to  her  sailing  without  convoy.  It  would  even  have  been  a  breach 
<tf  contract  in  the  master  if  he  had  waited  for  convoy.  The 
ships  sailing  without  convoy  was  not  a  sailing  without  convoy  from 
r  187  ]  Gibraltar^  a  foreign  port  which  alone  is  excepted  in  the  case 
where  no  convoy  is  appointed,  butit  was  a  sailing  from  Hully  a 
British  port.  If,  indeed,  the  plaintiff  could  evince  that  convoy 
means  convoy  only  to  leave  the  port  he  is  in,  he  might  have 
some  colour  to  contend  that  a  licence  to  leave  the  port  he  was  in, 
would  be  licence  for  the  voyage ;  but  upon  the  decided  cases 
there  is  no  colour  for  the  argument* 

Lensy  Seijt,  who'  was  to  have  argued  on  the  same  side,  was 
stopped  by  the  Court. 
MANsriELD,  C.  J.    This  question  lies  in  a  narrow  compass. 
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'This  is  an  action  brought  to  recover  a  loss  sustained  by  the  cap*  181K 
tore  of  a  ship  insured  from  London  to  MaUoj  Palermo  and  ilfes^ 
sind.  The  declaration  states  a  sailing  on  this  voyage,  and  A* 
loss  by  capture.  On  the  trial  it  was  proved  that  the  ship  sailed  Gowiib' 
without  any  convoy  for  this  voyage,  mth  the  privity  ot  the  plain- 
tjffl  The  s&ip  was  advertised  as  a  running  ship,  it  Was  perfectly 
well  known  she  wa^  to  be  a  running  ship,  to  sail  without  convoy 
for  this  voyage.  The  defendant  has  a  right  to  avail  himself  of 
thb  objection,  if  the  plaintiff  with  his  privity  did  put  his  goods 
on  board,  without  convoy  for  the  voyage;  but  it  was  argued 
that  the  plaintiff's  privity  alone  will  not  vacate  the  policy,  but 
that  he  roust  be  instrumental.  Now  this  is  directly  contrary  to 
the  words  of  the  statute,  which  are,  ^^  privy  to,  or  instrumental 
in."  It  is  not  necessary  to  decide  what  makes  a  man  instru- 
mental, but  it  was  never  before  thought  that  ^*  privy"  and  ^^  acces- 
sary" meant  the  same  thing ;  and  that  the  plaintiff  is  privy  is  no 
doubt ;  and  the  clause  applying  to  persons  '^  privy  or  instm- 
mental,"  if  he  is  privy,  his  insurance  is  void.  But,  it  is  said^ 
that  the  plaintiff  is  protected  by  section  6.,  which  exempts 
from  the  operation  of  the  act  ships  sailing  with  a  licence ;  tod  [  188  ] 
that  although  the  act  no  where  uses  the  expression  that  the 
policy  shall  be  void  if  the  ship,  with  the  owner's  privity, 
sails  without  a  licence,  yet  if  the  ship  did  sail  without  a  licence 
the  owner  of  the  goods  not  being  privy  to  the  want  of  a 
licence^  he  shall  not  incur  the  forfeiture.  But  it  would  be  a 
strange  thing  indeed  to  insert  in  such  an  instrument  as  this,  that 
the  shipper  kncnos  the  ship  is  to  sail  without  a  licence.  It  can« 
not  be  necessary,  the  plaintiff  says,  that  every  shipper  of  good^ 
must  know  and  see  that  a  proper  licence  is  obtained.  The  first 
answer  is,  every  person  shipping  goods  must  know  and  see  that 
a  suffident  licence  is  given.  In  the  next  place,  what  is  the  cap- 
tain but  the  agent  of  the  shipper  in  respect  of  these  goods?  and 
does  he  not  therefore  apply  for  a  licence  as  such  agent  ?  But 
every  shipper  of  goods  may  go  and  inquire  at  the  Admiralty 
whether  such  a  licence  was  granted  or  not;  and  every  merchant 
knows  it  is  not  the  practice  to  grant  licences  for  ships  going  up 
the  Mediterranean.  It  is  impossible  to  say  then,  on  these  two 
clauses,  but  that  the  plaintiff  has  offended  against  this  act,  the 
▼oyage  being  without  convoy,  and  with  his  knowledge,  and  no 
sufficient  licence  having  been  ol^tained.  Whether  the  Admiralty 
are  right  or  not  in  appointing  or  not  appointing  convoy  for  the 
Mediterranean^  or  m  granting  or  not  granting  licences,  is  noit 
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181  !•       for  the  courts  of  law  to  dedde ;  but  as  the  law  now  stands,  and 
according  to  the  present  practice  of  the  Admiralty,  this  voyage  is 
ill^al.     It  is  quite  immaterial  whether  the  plaintiff  knew  or  not 
Cowa,      that  the  licence  was  insufficient.    If  the  captain  acted  wrong  the 
plaintiff  may.  have  an  action  against  his  captain. 

Heath,  J.    I  am  of  the  same  opinion.    1  cannot  add  any  thing 
to  what  my  Lord  has  said. 
[  189  1         Chambbe,  J.  was  of  the  same  opinion,  it  was  a  very  clear  case. 

Rule  absolute  to  enter  a  nonsuit  (a). 

(a)  Lawrencfy  J.  was  absent,  owing  to  indisposition. 


AVr.  26.  Brown  t,  Hodgson. 

If  a  bill  of  par-  T}AYNE  sent  butter  to  London  consigned  to  Pen,  by  tlie 
ci6eg  the  trans-  hands  of  the  plaintiff,  a  carrier,  who,  by  mistake  delivered 

wh^TuT*"  *^  ^^  ^^^  defendant,  and  he  appropriated  it  to  his  own  use, 
plaintiiTsclaiin  selling  it  and  receiving  the  money.  Pen  had  paid  Payne  for 
Doispeciiy the  ^^  butter,  and  Browny  admitting  the  mistake  he  had  made, 
^n?»J^«"  paid  Pen  the  value.  The  plaintiff  declared  for  goods  sold  and 
right  which  delivered,  and  for  money  paid ;  and  delivered  to  the  defendant 
JSiiSff^'oit  of  »  ^^^^  ^^  particulars.  "  To  17  firkms  of  butter,  6Sl.  6s.;'  not 
that  transac-  saying  for  goods  sold.  It  was  objected  for  the  defendant,  that 
^'  a  carrier,  there  was  no  contract  of  sale,  either  express  or  arising  by  im« 
by  miiuke,       plication  of  law  between  the  parties,  upon  this  transaction,  and 

deliventoB.      \  ,  ,  ,       ,  ,../«.,;  ,  .  , 

goodi  con-        that  although  the  plaintiff  might  have  recovered  m  trover,  he 
Sfa**andA*  could  not  bring  assumpsit  for  goods  sold:  the  count  for  money 
appropriates      paid  was  not  adverted  to  at  the  trial.     The  jury  found  a  verdict 
the  carricr,*oii  for  the  plaintiff, 
demand,  with-       yaughan.  Sent,  in  this  term,  obtained  a  rule  nisi  to  set  aside 

«iitactioo,payi  ^     /^  •»  ' 

C.  their  value,   the  verdict;  and 

mayrec^er  Shepherd^  Seijt.  now  shewed  cause  against  it,  contending 
H against  B.  as  that  inasmuch  as  Pen  might  have,  recovered  the  value  of  the 
B.'s  use.  butter  against  the  defendant,  it  was  competent  to  the  plaintiff. 

But  not  as     ^j^^  j^^  pjj^j  ^  Pen  the  value  of  *the  butter,  to  sUe  the  de- 
toe  price  /•     J  /•       1  •  • 

of  goods  fendant,  for  the  pric^  as  money  paid  for  his  use. 

^ltt^\o%.  Vaughan^  contra^  contended  that  the  plaintiff  was  precluded 

[  *190  ]     from  taking  that  ground,  because  he  had  made  no  claim  ibr 
money  paid  in  his  bill  of  particulars,  but  only  for  goods  sold. 

Mansfield,  C.  J.  At  the.  trial  my  attention  was  not  called 
to  the  tf^ount  for  money  paid,  but  upon  this  count  I  think  the 
action  may  be  sustained,     lihe  plaintiffs  pa^ Pm  on  account  of 

these 
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these  goods  being  wrongfiilly  detained  by  Hodgson ;  they  pay 
the  value  to  the  person  to  whom  both  they  and  Pen  were  bound 
to  pay  it;  and  this,  therefore,  is  not  the  case  of  a  man  offici- 
ously and  without  reason  paying  money  for  another ;  and  there- 
fore the  action  may  be  supported.  As  to  the  objection  taken 
respecting  the  bill  of  particulars,  bills  of  particulars  are  not  to 
be  construed  with  all  the  strictness  of  declarations :  this  bill  of 
particulars  has  no  reference  to  any  counts,  and  it  sufficiently 
expresses  to  the  defendant,  that  the  plaintiff's  claim  arises  on 
account  of  the  butter. 

Heath,  J.     We  must  not  drive  parties  to  special  pleaders  to 
draw  thdr  bills  of  particulars. 

Rule  discharged. 


1811. 
Brown 

HODQSCm^ 


RoLFE  V.  Rogers. 
Rogers  v.  Burgess. 

1 N  each  of  these  causes,  which  both  came  on  upon  the  same 
■^  day,  Vaughanj  Seijt.  had  obtained  a  rule  nisi  that  the  plain- 
tiffs might  not  recover  their  costs,  although  they  had  obtained 
verdicts,  the  verdicts  being  for  sums  under  10/.,  but  might  pay 
costs  to  the  defendants  to  be  taxed  by  the  prothonotary,  upon 
the  ground  that  they  had  held  the  defendants  to  bail  without 
reasonable  or  probable  cause^  under  the  statute  43  G.  3.  c,  46. 

Bestf  Seijt.  shewed  cause  in  both  instances,  upon  affidavits 
which  established  abundant  probable  cause  for  both  arrests. 

The  Court  discharged  both  rules,  with  costs  to  be  paid  by  the 
attorney  who  made  the  application  unless  he  should  produce  an 
exculpatory  affidavit,  satisfactory  to  the  Court ;  declaring  that 
it  was  a  shocking  thing  that  when  they  discharged  a  rule  ob- 
tained on  suggestions  perfectly  groundless,  and  made  with  no 
other  view  than  to  put  a  few  miserable  costs  into  the  pocket  of 
the  attorney  who  directed  the  application,  the  consequence 
should  fidl  on  the  client  who  knew  nothing  of  the  matter,  and 
desired  that  their  intention  to  pursue  this  practice  might  be 
promulgated. 


C  191  ] 

Abp.  26. 


If  a  defend- 
ant's attorney, 
without  loffi- 
cient  groundy 
directs  an 
application 
under  the 
statute  49  G,  3. 
c  46.  that  the 
plaintiff,  harinf 
holden  the  do- 
fiendant  to  bail 
and  recoTered 
at  trial  lev 
than  i(M.,  shall 
pay  the  defend- 
ant's ootts^; 
the  Court,  in  . 
discharging  the 
rule,  will  direct 
the  costs  of  the 
motion  to  be 
paid  by  the 
attorney. 
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Noo.QS.  WiNSTANLEY   V.    HeAD. 

■• 

Although  a  JpELL,  Serjt.  made  an  appMcation,  which  he  admitted,  wa» 
rendcred'i^^  prinue  impremonis^  that  Walter  Head^  the  bail,  might  pay 
defendant,  m-  ^^  plairitiflF  his  costs,  occasiohed  by  his  opposing  the  defend- 
to  vexatious  ant^s  discharge  under  an  insolvent  act,  under  the  following  cir- 
obSn^Ws^dis-  cumstances.  Walter  Head  had  rendered  the  defendant  in  his 
charge  under  qwu  discharge.  The  defendant  applied  to  the  Court  to  dis- 
act,  the  Court  charge  him  out  of  custody  under  an  insolvent  act :  the  Court 
will  not  com-  remanded  him  because  he  was  not  an  object  of  the  act,  havinir 

pel  him  to  pay  /••■.«  i       tt  • 

the  cotts  of  the  been  before  discharged.  He  again,  at  the  instigation  of  Walter 
wgUnfT^Ur  Heady  applied  to  the  London  sessions  to  be  discharged,  but 
attempts.  when  he  saw  that  the  plaintiff  appeared  there  prepared  to  op- 

pose him,  he  desisted  from  proceeding  with  the  application: 
the  plaintiff  had  been  put  to  considerable  expense  in  opposing 
and  preparing  to  oppose  these  applications. 

Per  Curiam.     Since  W.  Head  has  rendered  the  defendant,  be 
18  no  longer  bail,     Take  nothing  by  the  motion. 

Rule  refused. 


r  19S  1       Reynolds,  Gent.,  one,  &c.,  v.  Caswell  and  Wife> 

Administratrix. 

Aoo.  26. 

An  attorney  HPHIS  was  an  action  brought  by  an  attorney  to  recover  the 
may  deliver  a  X.  amount  of  his  bill  for  business  done  for  the  intestate, 
containing  such  Upon  the  trial  of  the  cause  at  the  sittings  in  London,  after 
^^2J^^^  Trinity  term  1811,  before  jSfonjZ&W,  C.  J.,  it  was  proved  that 
as  are  usual  the  business  had  been  done  for  the  intestate,  and  that  a  bill  of 
andmteiiigibie.  ^^^^  ^^^  ^^^  deUvered  to  him  before  his  death,  but  that  after 

his  death  no  similar  bill  charging  the  administratrix,  had  been 
delivered  to  her;  the  defendants  not  producing  the  bill  on 
notice,  the  plaintiff  gav^  ih  evidence  a  copy;  whereupon 
Vaughany  Seijt.,  for  the  defendants,  objected  that  the  plaintiff 
could  not  recover,  because  it  was  not  written  in  words  at  length, 
pursuant  to  the  requisitions  of  the  statute  2  G.  2.  r.  2S.  It 
contained  in  fact  the  following  abbreviations,  ^^  Incons  for  de- 
claration,/o.  18.'*—"  4-,"  passimj  ">.  24.,''  Term  fee,  «  4*^.,'* 

"  Pdr  passim,    "  2"  fair  copies,  «  Serjt:' "  AttyJ'  passim^ 

"  Lres  8^cr     Upon  this  objection  the  plaintiff  was  nonsuited. 
It  was  also  objected  that  as.  the  plaintiff  sought  to  charge  the 

present 
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present  defendant  by  his  action,  he  ought  to  have  delivered  a 
bill  of  costs,  charging  him  as  his  debtor ;  but  Mansfield^  C.  J. 
held  that  the  delivery  of  a  bill,  cbargiqg  the  intestate,  was 
sufficient. 

Shepherd^  Seijt.,  in  this  term,  obtained  a  rule  nisi  to  ^t 
aside  this  nonsuit,  and  have  a  new  trial,  upon  the  ground  that 
the  statute  12  G.  2.  c.  IS.  5.  5.,  makes  it  **  lawful  for  every 
attorney,  clerk  in  court,  and  solicitor,  to  write  his  bill  of  fees, 
charges,  and  disbursements  with  such  abbreviations  as  are  now 
commonly  used  in  the  English  language."  And  that  this  bill 
contained  no  abbreviations  but  such  as  are  commonly  used  in 
correspondence  between  attomies.  If  the  abbreviations  are 
such  as  the  prothonotary  and  the  par^  can  understand,  it  is 
sufficient. 

Faugkanj  Serjt.  now  shewed  cause,  and  commented  on  the 
abbreviations  as  unintelligible  to  any  except  persons  of  the  pro- 
fession, whereas,  he  contended,  it  was  necessary  that  they  should 
be  such  as  illiterate  and  ignorant  persons,  for  whose  protection 
the  statute  was  made,  could  without  difficulty  understand. 

Shepherd^  in  support  of  the  rule.  Any  person  who  can  un- 
derstand these  words,  if  written  at  length,  can  understand  the 
abbreviations  here  used.  The  right  to  sue  was  well  vested  one 
month  after  the  delivery  of  the  bill  to  the  intestate,  and  his 
subsequent  death  cannot  diyest  it,  or  render  any  new  delivery  of 
the  bill  necessary. 

Mansfield,  C.  J.  I  am  extremely  puzzled  with  this  act,  by 
the  words  ^*  such  abbreviations  as  are  commonly  used  in  the 
English  language,"  for  many  of  the  words  in  the  bill  are  not  com- 
mon in  the  English  language :  they  never  occur  but  in  attomies' 
bill,  and  in  books  of  practice.  I  really  do  not  know  what  the 
act  means;  but  my  brothers  both  think  that  under  this  second 
statute^  as  these  abbreviations  are  common  and  intelligible  to 
any  professional  man,  the  rule  must  be  absolute.  As  to  the  d^ 
Every  of  the  bill,  there  was  a  complete  delivery  to  the  party  to 
be  charged  in  his  lifetime* 

Heath,  J.  agreed  in  opinion. 

Chambre,  J.  The  words  of  the  statute  are  complied  with 
in  both  the  instances,  and  I  see  no  reason,  either  of  convenience 
or  otherwise,  to  make  us  wish  that  the  law  were  different :  all 
the  fibbreviations  are  very  common. 

Rule  absolute  to  set  aside  the  nonsuit  (a). 

(a)  Lawrmccf  J.  was  absent  this  day  in  coDsequeoce  of  indisposition. 

Wright 


1911. 
Reynolds 
Caswelu  j 
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Nov.  27.  Wright  Plaintiff,  Wright  Deforciant* 

The  concord       TN  1805  G,  Wright  prepared  a  writ  of  covenant  and  concord 
lo^  btforo  it^  ^  P<^^  ^®  fine  of  a  moiety  of  a  small  freehold  estate,  in 

had  puMd  the  Middlesex^  which  he  held  by  devise,  and  he  and  his  wife  passed 
office, theCourt  the  fine  before  the  Chief  Justice^  and  passed  the  fine  through  the 
moN^Bdiu^  alienation  office,  and  some  other  offices,  and  paid  the  fees  re- 
knowiedgment   quired;  but  the  concord  of  the  fine  had  been  since  lost:  the 
and  the  fine  to'   clerk  of  the  custos  Irevium  office  having  now  refused  to  mark  the 
be  perfected,      ^rft  of  covenant,  unless  the  concord,  or  a  new  concord,  was 
produced,  Clayton^  Serjt.  moved  that  there  might  be  a  new  con- 
cord and  a  new  acknowledgment,  and  that  they  might  pass  as  a 
part  of  the  old  fine. 

Heath,  J.  at  first  said,  he  had  never  known  it  done,  and  that 
it  would  be  a  new  fine  to  all  intents  and  purposes.  If  parties 
were  so  n^ligent,  and  would  lose  their  documents,  they  must 
take  the  consequences. 

Upon  conferring,  however,  with  Mansfield,  C.  J^  the  Court 
.  agreed  that  they  could  not  discover  any  mischief  that  would  re- 
sult firom  it,  and  without  referring  to  the  officers,  (who  consider- 
ed it  to  be  contrary  to  all  practice^  permitted  it  to  be  done. 

Rule  absolute,  (a) 

(a)  Lawrence,  J.  was  absent  this  day  in  consequence  of  indisposition. 


[  196  ]  Demandant,  Tenant,  O'Brien 

Abo.  28.  XT         1 

Vouchee. 

SS^h!^.*)^  RUNNINGTON,  Serjt  obtained  permission  to  amend  the 
covery,  amend-  warrant  of  attorney  in  this  recovery,  by  inserting  between 
an addUkmaT^  the  words  **  Lancelot  CfBrienj*  (the  name  of  the  vouchee,)  the 
j^/fan  name    ^ord  "  Glanvilej*  upon  an  affidavit  of  the  vouchee  that  he 

added  this  name  upon  the  authority  of  an  old  &mily  bible^  in 

which  it  was  inigjerted  soon  after  his  baptism. 


Jeffs 
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1811. 

Jeffs  v.  Smith.  n6o,2%. 

IN  this  action  the  defendant. had  obtained  the  usual  rule  of  ifmdefeDdint 
Court,  permitting  him  to  pay  the  plaintiff,  or  his  attorney,  JJ^JUJ^" 
11^  with  costs  to  be  taxed,  if  the  plaintiff  would  accept  thereof  thepbuDtiff 
in  fiill  discharge  of  the  suit,  but  if  he  would  not  accept  the  out,  bot pro- 
same^  then  permitting  the  defendant  to  bring  the  sum  into  Court,  ^^^^^^ 
and  that  it  should  be  struck  out  of  the  declaration ;  and  that  up-  uios  aTcrdict, 
on  trial  of  the  issue,  the  plaintiff  should  take  a  verdict  for  so  ^tittod^fcOl* 
much  only  as  he  should  prove  due  to  him  above  the  sum  of  1/.  costs  of  the 
The  plaintiff  refused  to  accept  the  \l.  with  costs,  and  proceeded 
to  trial,  whereupon  a  verdict  was  found  for  the  defendant    The 
prothonotary  had  taxed  for  the  defendant  the  whole  costs  of  the 
action,  whereupon,  « 

LenSf  Seijt.  had  on  a  former  day  obtained  a  rule  nisi^  requir* 
ing  the  prothonotary  to  review  his  taxation,  on  the  authority  of 
fVUion  V.  Place,  2  Bos.  ^  Pull.  56.,  and  Mtdler  v.  Hartshorth  3 

Bos.  4r  Pidl.9  SS^' 

Pellf  Serjt  now  shewed  cause.  He  observed  that  in  both  those      [  197  ] 
causes  the  point  arose  on  consolidation  rules,  wherein  the  plain- 
tiffi  in  the  short  causes  are  entitled  to  their  costs  up  to  the  time 
of  paying  money  into  Court,  though  the  defendant  succeeds  in 
the  cause  which  is  tried,  but  that  in  other  cases  the  sum  paid 
into  Court,  if  not  accepted,  is  struck  out  of  the  declaration,  and 
the  cause  proceeds  as  if  that  sum  had  never  been  declared  for, 
oonaequently  if  the  plaintiff  did  not  recover  more^  the  defendant 
must  have  his  whole  costs.     He  cited  BurstaU  v.  Homer,  7  7*.  JZ. 
372.  Davis  v.  ManseU,  Willes,  191.   SleoensofiY.  Yorke,  ^T.R.    , 
10.    Kabell  v.  Hudson,  ibid.,  and  observed  that  the  practice  of 
the  Court  of  Kin^s  Bench  was  to  allow  the  fiill  costs. 
.    liens,  contri,  observed  that  the  two  cases  last  decided  in  that 
CSourt  appeared  to  countenance  his  application,  and  it  was  hard 
that  a  new  rule  should  be  now  adopted  in  this  first  instance,  (a) 
The  Court,  after  consulting  with  the  officers,  who  stated  that 
'  the  practice  had  been  settled  for  35  years,  observed  that  the 
practice,  by  which  they  ought  to  abide,  throws  on  the  plaintiff 
all  the  risk  of  the  action,  if  after  money  paid  into  Court,  he 
chuses  to  proceed  with  the  cause. 

Rule  discharged. 

{a)  But  see  Skarratt  v.  Faughan^  aniff  2. 266.    Twtmlonv  v.  Brpck,  ante, 

9.  901. 

Coles 
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^^-  «^-  Coles  w.  F.  Wright. 

A  *^^,^£"'  TH W.S  case  was  tried  at  the  sittings  in  Middlesex  after  Trinity 

«n  mpc^MMMerto  *'-    term  1811,  before  Mansfield^  C.  J^  when  a  verdict  was  found 

I^t^*hc^  fpr  the  plaintiffs;  and  Best^  Serjt^  on  thefirst  day  of  thiji  terni, 

pw^^^^^  obtained  a  rule  nisi  tp  set  it  aside. 

feiidant;  the  Cau^  was  shewn  against  this  rule  on  a  sqbsequent  day  in  tl^e 

bwiSi^^^  term/by  Shepherd,  Serjt.,  who  cited  Kir^  v.  Leethy  %T.E.liU 

log  two  monihi  and  Vernon  t.  Havkeff,  2  JT^M*  113. 

tbi^^anig.  ^^^  supported  his  rule,  and  cited  Sadler  v.  JSivam,  4  Burr. 

meet  could  not  19Q4    and  distinffuished  this  from  the  cases  cited. 

lecorer  from  ~  ° 

the  defendant,        The  judgfnent  comprehending  the  (acts,  which  were  few  and 
bnm^tiie^mo!  Simple^  it  becomes  unnecessary  to  state  them  here. 

ney  he  had  so  Cut.  odv.  Vidi. 

f^over.  Ii|f  AN8FIELD,  C.  J*     This  was  an  action  brought  by  the  plaiQ- 

tiff*,  as  assignee  of  the  effects  of  Samuel  Wright^  agains);  the  dq^- 
dant,  to  recover  money  alleged  to  be  had  and  received  by  the 
defendant,  to  the  plaintiff's  use.  The  ground  of  the  fK^tioii  is, 
thfit  Samuel  Wright  the  bankrupt  had  been  committed  to  prison, 
an^  after  he  had  been  committed  to  prison,  he  epaployed  Bo^nSf 
an  auctioneer,  to  i^ll  certain  goods,  whp  delivered  79/^  (he 
money  produced  by  the  sale^  to  the  defendant,  to  be  carried  to  his 
.brother  S.  Wright.  ^.  Wright  received  it,  and  paid  away  part 
of  it,  and  it  does  not  appear  what  he  did  with  the  rest :  the  de- 
[  199  ]  fendant  then  having  received  this  gum  of  79/.,  it  is  s^d  the 
|pifm]sr|ipt's  assignees  are  entitled  to  recover,  because  &  Wright 
became  a  bc^nkrupt  by  continuing  two  months  in  prison ;  and 
.upon  the  trial  the  defence  was,  that  the  defendant  received  the 
money  merely  as  a  messenger,  or  carrier  of  the  money  between 
.tbp  one  party  and  the  ptber,  and  that  as  such,  and  haying  paid 
jt  oyer,  he  was  not  liable.  We  find  no  case  in  which  this  doc- 
trine of  relation  of  an  act  of  bankruptcy,  committed  by  buffering 
iiqpi^sonment,  has  b^n  carried  so  far  as  to  charge  a  man  Mth 
money  received  for  a  trader  lying  in  prison,  at  a  time  before. be 
^l^^caxpe  a  bankrupt.  There  wa^  evidence  that  the  brother  knefr 
be  was  in  prison ;  and  it  was  urged  for  the  plaintiffs,  that  inaa- 
jnuch  as  every  man  is  supposed  to  know  the  law,  the  defisndaut 
w^  coni^s{U[it  that  ^his  brother  would  thereby  become  a  bankrupt. 
There  was  also  evidence  of  a  meetinc:  of  creditors  to  consider 

the  state  of  S.  Wrighf%  circumstances,  but  no  evidence  that. the 

brother 
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brother  knew  it :  according  to  the  decided  cases  the  action  might  ]  81 1.  ^  ] 
be  brought  against  the  auctioneer;  but  it  seems  a  monstrous  ■  ■»  f 
thing  to  say,  that  every  one  who  takes  money  in  the  character  of  ^  " 

a  messenger  or  bearer,  should  be  so  liable ;  it  may  happen  to  F.  Wright* 
pass  through  the  hands  of  two  or  three  persons,  who  would  each 
be  liable  to  such  an  action.  No  case  goes  that  length,  and  the 
doctrine  of  the  relation  of  the  act  of  bankruptcy,  is  in  all  cases 
extremely  hard,  and  in  many  shocking,  and  it  is  not  to  be  car- 
ried further  than  we  are  compelled  to  carry  it :  and  therefore  we 
think  we  are  bound  to  say  that  the  defendant  is  not  liable  to  this 
action,  and  the  rule  nisi  to  enter  a  nonsuit  must  be  made 

'  Absolute* 


Sarbatt  and  Another,  Assignees  of  Collier,  a  Bank-     [  ftQO  ] 

nipt,  V.  Austin.  i«w.  ss. 

THIS  action  was  tried  at  Guildhall,  at  the  sittings  after  7Vi-  ^f^^f^nooM 
J     .     .  .  /•  ^"Change  ac- 

niiy  term  1811,   upon  admissions.     It  was  an  action  of  ceptmoce* ,  and 

trorer  by  the  assignees  of  a  bankrupt,  against  the  sheriff,  for  the  ^''roatSre^olic 
lease  of  an  iron  foundery  and  other  goods  taken  in  execution  at  of  the  acceptors 
the  suit  o( King;  and  the  only  question  was  as  to  the  sufficiencjr  of  bankru|rtcy[ 
of  the  petitioninir  creditor's  debt     He  and  the  bankrupt  had  ^^^^je^npt 

'^  ,       °  t_  r  *  such  a  debt  due 

drawn  two  bills  on  each  other,  of  precisely  the  same  tenor  and  from  him  to  the 
dates,  and  each  had  accepted  the  other's  bills.     Before  any  of  guj^jn'a^^Jom. 
the  bills  became  due,  the  bankrupt  committed  an  act  of  bank-  mmion,  before 

f  •  »  •    •  •  1     /•         1   J  ^i_      ^**®  other  has 

rnptcy,  upon  which  a  commission  was  issued,  founded  upon  the  paid  his  own 
acceptances  so  given  by  the  bankrupt.     Neither  of  the  bills  was  *cceptance. 
doe  or  paid  when  this  action  was  brought.     A  verdict  was  found 
for  the  plaintiffs,  with  liberty  to  the  defendant  to  move  and  set  it 
aside  and  enter  a  nonsuit. 

Shepherd^  Seijt.  in  this  term  obtained  a  rule  nisi  for  that  pur- 
pose^ upon  the  ground  that  there  was  no  ^*  good  and  valuable 
consideration''  in  the  acceptance  of  accommodation  paper,  not 
due,  whereon  to  found  a  commission.  If  it  were  so,  the  bill 
might  be  paid  twice  over ;  for  the  holder  of  the  other  equivalent 
bill  given  in  exchange  would  have  a  right  to  prove  that  bill  as  a 
debt  against  the  bankrupt'^s  effects,  if  it  be  not  paid  by  the  ac« 
ceptor  when  due,  and  if  he  recovers  that  amount,  there  is  no 
consideration  for  the  bill  which  the  bankrupt  has  accepted. 

Itm^h^  Seijt.  on  a  subsequent  day  shewed  cause  against  this 
mle.    These  counter-acceptances  constitute  a   sufficient    debt     [  201  ] 
within  the  statutes  7  G.  1.  r.  SI.  5.  1.  and  5  G.  2.  c.  30.  f.  22. 
€6  support  this  commission  of  bankrupt.    It  is  clear  that  if  a 
ibird  party  intervenes,  a  counter-acceptance  is  a  good  consi- 

Vol.  IV«  L  deration 
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181 1«        deration  to  constitute  a  debt  to  be  proved  under  the  commission, 
Bolfe  V.  CasloHj  2  H.  Bl.  570.     Pattison  v.  Banks^  Caoop.  540^ 
only  diiFers,  in  that  it  relates  to  the  stat.  5  G.  2.,  which  has  been 
called  a  legislative  exposition    of  the  former  act ;  and  it  was 
there  held  that  all  bonds,  bills,  and  notes,  payable  at  a  future 
day,  were  comprehended  within  the  second  statute,  though  not 
within  the  first.     Crisp  v.  Perrit^  Willes^  467.,  decided  the  same 
point ;  these  authorities  have  been  followed  in  the  cases  of  Tou&^ 
saint  v.  Martinnant^  2   T.  R.  J  00,     Martin  v.  Courts  2  T.R. 
640.    Camley  v.  Dunlop,  7  T.  R.  565,     Buckler  v.  Buttivant^  8 
East^  72.     Ex  parte  Walker^  4  Ves.  S73.     Ex  parte  Bloxam,  8 
Ves»  531.     These  last  cases  having  decided  that  all  bills  payable 
at  a  future  day  are  a  good  and  valuable  consideration,  and  Rolfe 
V.  Caslon  having  decided  that  a   counter-acceptance  is  to  be 
looked  on,  not  as  an  indemnification,  but  as  a  creating  of  mutual 
debts,  capable  of  being  proved,  it  is  clear  that  there  is  a  good 
petitioning  creditor's  debt  in  this  case,  unless  it  be  required,  as 
is  urged,  that  the  debt  to  support  a  commission  must  be  of  a 
different  nature  from  a  debt  which  may  be  proved  under  a  com- 
mission, but  there  is  no  foundation  for  any  such  distinction. 
Before  the  stat.  5  G.  2.  c.  30.  s.  23.  any  person  might  have  sued 
out  a  commission.     Sect.  22.  enables  any  person  to  prove  a 
debt  payable  at  a  iuture  day,  and  5.  23.  prohibits  the  issuing. of 
any  commission,  unless  the  debt  of  the  petitioning  creditor  be 
,  of  a  certain  amount.     Expounding  the  statute  by  aid  of  its  own 
context,  the  debt  which  is  required  for  the  one  purpose^  must 
necessarily  be  such  an  one  as  is  defineil  to  be  a  debt  for  the 
other  purpose.     The  person  who  has  given  the  longest  credity 

[  202  ]  ought  to  be  the  most  an  object  of  the  assistance  of  the  legisla- 
ture,  and  is  so,  as  it  appears,  from  the  legislature  having  inter- 
fered, after  several  years  consideration,  to  enact  this  stat.  7  G. 
1.,  expressly  for  the  protection  of  such  persons,  their  case  having 
been  left  without  remedy  under  former  acts.  Upon  the  motion 
for  a  rule  nisi  the  Court  observed,  that  it  would  be  singular  if  a 
person  might  sue  out  a  commission,  who  perchance,  in  case  he 
did  not  pay  his  own  acceptance,  would  never  be  entitled  in 
equity  to  receive  any  thing  under  it.  But  in  the  case  Ex  parte 
Lingood,  I  Atk.  240.  it  was  held,  that  a  sum  awarded  was  a  good 
debt  to  support  the  commission,  though  proceedings  were  pend- 
ing to  set  aside  the  award,  there  being  a  debt  then  subsisting,  as 
there  is  here,  but  it  being  in  that  case,  as  here,  uncertain,  whe- 
ther it  might  ultimately  prove  that  the  debt  would  be  payable. 
Ex  parte  Crisp.  1  Aik.  134.  was  an  instance  that  a  commission 
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may  issue  upon  the  petition  of  one  who  can  never  entitle  himself       1811. 
to  a  dividend  under  it,  the  debt  being  due  from  three  partners,. 
and  the  commission  issuing  against  one  of  them  only.     An  ac- 
ceptance of  this  sort  constitutes  a  legal  debt,  and  it  is  not  for 
this  Court,  but  only  for  a  Court  of  equity,  to  enquire  whether 
any  equitable  debt  subsists,  or  whether  it  is  extinguished  or 
satisfied  by  collateral  securities.     In  the  case  of  Chilton  v.  Wifftn^ 
2  Wih.  17^  Wilmot,  C.  J.  held,  that  the  drawer  of  a  bill  of  ex- 
change instantly  upon  his  drawing  the  bill  contracts  a  debt. 
•    Shepherd^  contra.    If  this  doctrine  be  correct,  two  persons  who 
exchange  paper,   may  instantly  after  the  exchange,  sue  out  a 
commission   each  against  the  other;  though  it  is   clear    that 
neither  can  ever  receive  one  farthing  dividend  against  the  other, 
the  two  demands  being  extinguished  by  a  set-off.     [Mansfield^ 
C.  J.  There  you  assume  a  term  which  is  not  proved  in  this  case, 
that  the  bill  on  which  the  commission  is  founded  remains  in  the 
hands  of  the  drawer ;  for  if  it  be  in  the  hands  of  a  person  to 
whom  he  has  paid  it  over,  there  can  be  no  set-off.     If  the  party 
had  negotiated  the  bill,  it  would  be  no  answer  to  an  action 
brought  by  the  holder  against  the  acceptor,  to  say  that  the  ac- 
ceptance given  by  the  drawer  as  the  price  of  such  acceptance  ^ 
remained  unpaid.     A  man  who  negotiates  a  bill  must  be  under- 
stood to  have  received  money  for  it :  he  is  security  to  the  person 
from  whom  he  has  received  money  for  it,  that  the  bill  shall  be 
paid :  upon  an  exchange  of  bills,  the  man  who  has  received  the 
counter-btll,  which  he  has  negotiated,  and  thereupon  has  re- 
ceived money  for  it,  has  in  efiect  received  the  money  as  the  price 
of  his  acceptance.]     The  petitioning  creditor  is  liable  to  pay 
both  bills,  if  they  are  negotiated,  the  one  as  drawer,  the  other  as 
acceptor*     [Heathy  J.     That  liability  subsists  from  the  very  be- 
ginniDg,  and  arises  from  the  nature  of  the  transaction  :  it  is  no 
consequence  of  the  bankruptcy.]     The  cases  cited,  though  they^ 
shew  that  under  the  circumstances  a  bankrupt  may  be  discharged 
by  his  certificate,  do  not  prove  that  the  person   giving  the 
count^-acc^tance  might  have  sued  out  a  comn^ission,  nor  even 
that  a  person  who  acquired  the  bill  after  the  commission  issued, 
conldhave  proved  it  as  a  debt.     {Mansfield^  C.  J.     It  was  once 
held  in  the  Court  of  King's  Bench,  in  the  case  of  Horvis  v. 
Wickms^  4  71  i{.  714.  ^that  it  might  be  so^  but  that  c^se  has 
since  befai  over-ruled:  the   same  question   occurred   in    this 
Coarty  and  we  were  pressed  by  a  decision  of  the  Exchequer 
in^jH^port  of  Hcmh  v.  fVkkens^  but  we  held  that  a  creditor 
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cannot  be  charged  after  the  commission  issued,  nor  after  the 
act  of  bankruptcy ;  but  that  if  A.  holds  an  acceptance  of 
the  bankrupt,  and  omits  to  prove  it,  he  cannot  indorse  it 
over  to  another,  and  thereby  enable  the  new  holder  to  reco- 
ver thereon,  notwithstanding  the  certificate.]  Although  under 
7  G.  1.  the  petitioning  creditor  might  prove  his  acceptance 
as  a  debt,  the  proof  would  not  ultimately  be  available^  unless 
he  should  pay  his  own  acceptance.  That  is  the  condition  of  the 
acceptance  he  receives,  and  if  not  performed,  there  b  no  debt. 
[Mansfieldf  C,  J.  That  point  was  made  and  over-ruled  in  the 
case  oi  Rolfs  v.  Caslon.']  The  argument  is  not,  that  it  is  a  con« 
tingent  or  conditional  debt,  which  cannot  be  barred  by  the  cer- 
tificate, but  that  upon  failure  of  the  condition  the  debt  falk  to 
the  ground,  and  consequently  all  the  proceedings  must  fail  which 
are  supported  by  it.  That  there  is  a  well-founded  distinction 
between  such  a  debt  as  may  be  proved  under  a  commission  and 
such  an  one  as  will  sustain  a  commission,  appears  from  the  caaea 
of  Hoskins  v.  Duperoy^  9  East^  498,  and  Cothay  v.  Murrcnf^  1 
Campb.  334.,  where  it  was  held  that  a  promise  to  give  a  bill 
upon  the  sale  of  goods  for  the  price,  was  not  a  sufficient  debt  to 
support  a  commission,  although  it  is  expressly  named  in  the 
Stat.  7  G.  1.  as  one  of  the  species  of  engagements  payable  at  a 
future  day,  which  that  statute  permits  to  be  proved  with  a  re- 
bate of  interest.  Cur.  adv.  xndt. 
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On  a  subsequent  day.  Shepherd  said  that  he  had  been  fur- 
nished with  three  cases  not  in  print,  in  which  Lord  Eldon  and 
Lord  LoughborQughy  Chancellors,  had  holden  that  a  party  pos- 
sessed of  counter-bills  shall  not  be  permitted  to  prove  them  till 
he  has  paid  his  own  bills.  Ex  parf^  Everett^  3d  May  1800. 
That  was  the  case  of  a  petition  by  the  assignees  of  Dockson^ 
praying  that  they  might  be  permitted  to  prove  a  debt  under  the 
commission  of  Caldwell  and  Company,  who  had  accepted  bills 
for  Docksetif  who  had  given  them  counter-bills  which  were  not 
paid.  Lord  Loughborough  held  that  they  could  not  prove  the 
debt  till  the  bills  accepted  by  Dockson  had  been  taken  up.  Ex 
parte  Bronm.  That  was  the  case  of  a  petition  to  prove  on  an  in- 
demnity-bond, given  in  order  to  indemnify  Braton  against  ano- 
ther bond  which  waa  given  before  the  bankruptcy,  and  the 
C|ourt  rejected  the  ^plication.  [Mansfield^  C.  J.  That  was 
clearly  the  law  with  respect  to  all  indemnity-bonds  before  the 
la^t  apt  of  parliamentt  it  wsa  the  same  with  bills  before  the  act 
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7  6.  1.]  Ex  parte  Watd^  28th  Junf  1794kw  Ttmt  was  a  peti-  laili. 
tion  to  be  permitted  to  prove  under  a  commistioii  of  bankmpti 
on  cro89-bilb  of  exchange.  The  Chancellor  held  that  the  pe»- 
titioDer  not  having  taken  up  his  own  bilk,  he  could  not  be  peiv 
nutted  to  prove,  and  dismissed  the  petition.  In  Lord  Clamru- 
car4£%  caaej  Cooke,  S  Ed.  20S.,  before  Lord  Tkurtam,  Chancel* 
lor,  Lord  Clanricarde  had  given  counter-bills  which  he  had 
not  paid :  Lord  ThurUm  permitted  him  to  prove  the  bills  he 
held,  but  afterwards  expressed  a  doubt  to  Lord  Eldon,  then  at* 
tomey-gen^nl,  whether  he  had  not  gone  too  fiur  ih  that  [  Mam* 
JSdd,  C  J.  I  should  have  had  no  doubt,'  if  yoii  had  not  men- 
tioned these  cases,  that  the  person  who  gave  the  counter-bills 
might  prove  under  the  commission.  The  debt  is  barred  by  the 
certificate^  as  has  been  decided*  Why  is  it  barred  at  law  ?  be* 
cause  it  might  have  been  proved  under  the  bankruptcy.  It  b 
strange  to  say  then,  that  it  cannot  be  proved :  eith^  the  one  or 
the  other  decision  must  be  wrong*  In  Lord  Clanrieardi^9  case^ 
the  Chancellor  permitted  Lord  C.  to  prove  his  bills,  but  staid 
the  dividend.  That  decision,  therefore,  does  not  affect  this 
case  at  all,  and  it  is  directly  contrary  to  the  cases  you  have  just 
now  cited. 

Mansfield,  C.  J*  on  this  day  delivered  the  opinion  of  the 
Court. 

The  question  here  is,  whether  a  commission  of  bankruptcy 
can  be  supported  on  the  petition  of  a  creditor,  who  was  only  a 
creditor  by  holding  a  bill  accepted  by  the  bankrupt,  he  having 
at  the  same  time  accepted  a  counter-bill  drawn  by  the  bankrupt 
upon  him,  which  bill,  accepted  by  the  petitioning  creditor,  ap*  [  206  ] 
pears  not  to  have  been  paid  by  him  at  the  time  when  the  com- 
mittton-was  taken  out.  The  ground  of  the  objection  is,  that, 
at  the  time  of  the  suing 'out  of  the  commission,  no  debt  was  ao- 
toaUy  due  to  the  petitioning  creditor ;  and  the  question  is,  whe- 
ther, under  such  circuni3tances,  he  has  such  a  debt  due  to  him 
witiiin  the  meaning  of  the  statute,  as  will  enable  him  to  sue  out 
a  commission  of  bankrupt.  That  depends  entirely  upon  the 
construction  of  the  stat  7  6.  1 .  c.  51 . ;  for  7  6.  1 .  is  referred  to 
by  5  G.  2.  c.  80.,  and  they  must  be  taken  together,  as  one 
ttatnte.  Now  the  words  of  the  7  O.  1.  are  these:  *<  Whereas 
merchants  and  other  traders  in  goods  have  been  very  often 
obligedy  and  more  especially  of  late  years,  to  sell  and  dispose  of 
tkeir  goods  and  nierchandizes,  to  such  persons  as  have  ocoasioB 
fixr  the  same^  upon  trust,  or  credit,  and  to  take  bills,  bonds,  pro* 
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1811.  miitory  notest  or  other  jp^nona/ (tf)  securities  for  their  moniesy 
payable  at  the  end  of  three,  four,  or  six  months,  or  other  future 
days  of  payment,  and  the  buyers  of  such  goods  becoming  ban^- 

Aotftox*  rupts,  and  commissions  of  bankruptcy  being  taken  out  against 
them  before  the  money  upon  such  bonds,  notes,  or  other  secu-. 
rities  became  pajrable,  it  hath  been  a  question, .  whether  such 
persons,  giving  such  credit  on  such  securities,  should  be  let  in 
to  prove  their  debts,  or  be  admitted  to  have  any  dividend,  or 
other  benefit  by  the  commission,  before  such  time  as  such  secu- 
rities became  payable,  which  hath  been  a  great  discouragement 
to  trade,  and  great  prejudice  to  credit  within  this  realm."  This 
preamble  qieaks  of  the  necessity  of  these  instruments  being  ren- 
dered available,  and  it  supposes  that  these  bills  are  given  for 
goods;  it  speaks  of  purchasers  of  goodfl^   and  has  not  the  least 

[  S07  J  ictea  of  any  bill  being  given  where  a  debt  is  not  clearly  due. 
Then  it  goes  on  to  enact,  <<  That  all  and  every  person  and  per-^^ 
sons,  who  have  given  credit,  or  at  any  time  or  times  hereafter 
shall  give  credit  on  such  securities  as  aforesaid,  to  any  person  or 
peipBons,  who  is,  are^  or  shall  become  bankrupts,  upon  a  good 
and  valuable  consideration,  boti&Jide^  for  any  sum  or  sums  of 
money,  or  other  matter  or  thing  whatsoever,  which  is  or  shall 
not  be  due  or  payable  at  or  before  the  time  of  such  person's  be- 
coming bankrupt,  shall  be  admitted  to  prove  his,  her,  and  their 
several  and  respective  bills,  bonds,  and  notes,  or  other  securities, 
promise,  or  agreements  for  the  same^  in  like  manner  as  if  they 
were  made  payable  presently,  and  not  at  a  future  day;  and  shall 
be  entitled  unto,  and  shall  have  and  receive  a  proportionable 
part,  share^  and  dividend  of  such  bankrupt's  estate,  in  proportion 
to  the  other  creditors  of  such  bankrupts,  deducting  only  there- 
out a  rebate  of  interest,  and  discounting  such  securities  payable 
at  future  times,  after  the  rate  oijive  pounds  'per  centum  per  an^ 
num  for  what  he  shall  so  receive^  to  be  computed  from  the  actual 
payment  thereof,' to  the  time  such  debt,  duty,  or  sum  of  money 
should  or  would  have  become  due  and  payable  in  and  by  such 
securities  as  aforesaid."  Here  the  statute  speaks  of  debts  due  at . 
a  future  time,  every  word  of  it  supposing  a  debt  to  be  actually 
due.  Then  comes  the  restrictive  clause,  s.  S.,  that  such  a  debt 
shall  not  suffice  for  a  petition  to  sue  forth  a  commission ;  then 

{a)  Sec  Pattij9it'  r.  Banks^  Cowp.  540.,  correcting  die  clerical  error  which  * 
,    .       has  crept  into  the  4toeditton  of  the  statute,  wh^re  it  is  printed  prrtons  secu- 
rities. 
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comes  the  statute  5  6.  2.  e.  30.  s.  22^  which  does  nothing  but        1811. 
repeal  the  restrictive  clause,   that  it  shall  not  suflSce  for  a  com- 
mission.    This  statute  does  nothing  for  the  proof  of  debts  which 
are  in  their  nature  contingent.    There  are  other  statutes  which 
enable  the  party  to  prove  contingent  debts.     This  debt  is  not* 
on  the  face  of  the  instrument,  contingent ;  but  it  is  thus  &r,  in 
the  nature  of  the  transaction,  contingent,  that  till  the  drawer  has 
paid  his  counter-bill,  the  Court  of  Chancery  will  restrain  him      [  SOS  ] 
from  receiving  any  dividend.     Therefore,  though  it  is,  on  the 
&ce  of  the  instrument,  a  debt  payable  at  a  future  time^  it  is,,  in 
its  nature^  a  contingent  debt.     The  cases  cited  decide  nothing    ' 
on  this  point.     And  it  would  be  a  singular  construction  on  these 
acts^  that  though  a  man,  at  the  time  of  taking  out  a  commis- 
sion, is  not  entitled  to  receive  a  shilling  out  of  the  bankrupt's 
estate^  nor  ever  will  receive  a  shilling,  unless  he  pays  his  coun- 
ter-bill, he  shall  be  able  to  stop  the  bankrupt's  trade,  and  take 
all  his  effects  into  his  own  hands,  by  this,  which  is  not  impro- 
perly called  a  statutory  execution,  in  order  that  they  may  be 
divided  amongst  all  the  other  creditors  of  the  bankrupt,  though 
himself  is  not  entitled  to  receive  any  part  thereof:  and  as  no 
case  has  hitherto  decided  that  the  holder  of  such  a  bill  is  a  cre- 
ditor who  may  sue  out  a  commission,  we  are  bound  to  decide 
opon  principle,  that  he  is  not  such  an  one;  the  Court,  therefore^ 
is  of  opinion  that  the  action  cannot  be  maintdned,    and  the 
role  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit  must  be 
made 

Absolute. 
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'T^HIS  was  an  action  brought  by  the  plaintiff,  to  recover  from  ,^1^^?^ 
'"'    the  defendant  the  excise  duty,  which  had  been  paid  to  tiooanmgrat 
government  by  the  plaintifis,  who  were  solicitors  for  the  vendor  ^  J^^  ^^^ 
of  an  estate,  and  which  duty  was  to  be  paid  by  the  defendant,  ac-  ^'^^^  ^ 
cording  to  the  conditions  of  his  alleged  contract  for  the  purchase  i«al  eiute  oi^ 
of  an  estate  by  auctjon,  which  had  been  knocked  down*  to  him  hj^^^w^; 
by  the  auctioneer.    Upon  the  trial  of  the  cause  at  Guildhall^  at     And  hii  wit- 

ing  down  Um 
name  of  the 
highest  bidder  in  the  moctioDeer*!  book  is  a  fufficient  signature  to  satisfy  the  statute  of  ftaods. 

And  if  the  highest  bidder  is  agent  for  another,  the  auetioneerfs  signature  of  the  bidder's  name  will . 
bind  the  prinripal* 

At  least  if  the  principal  is  present,  and  oonsohing  with  the  agent  during  the  sale,  and  makes  no  ob* 
jeetioD  before  the^ntiy  made  in  the  book. 

the 


S09 

1811. 


Whits 


CASES  IK  MICHAELMAS  TERM» 

the  sittings  after  Easter  term  1811,  li^fore  Mansfield^  C  J,,  the 
evidence  was,  that  a  sale  of  lands  by  auction  being  advertised^ 
the  auctioneer  was  prepared  with  a  paper  fai  the  following  fcuriiif 
<<  Sale  of  Mr.  K£me%f%  estates  at  the  Wezt^gaie4iome^  at  the  town 
of  Newportf  on  Wednesday  the  !26th  day  of  Septemier  ISlOw 
Comprised  in  six  lots. 


Ix>ts. 

Pncc  each 

Reserved 

Purchase 

Duty  at 

Purchaser's 

lot  .was  pat 

DHCe, 

exclusive  of 
timber  and 

price. 

7d.  in  1/. 

name. 

up  at. 

coppice 
wood. 

• 

1. 

Ec  10.    1   £•  eoo. 

The  2d  condition  of  the  sale  was,  that  the  highest  bidder  shomld 
s^  a  contract  for  the  purchase:  the  6th  was,  that  the  timber 
and  coppice  wood  should  be  taken  at  a  price  to  be  fixed  heSore  the 
sale.  Another  was,  that  the  purchaser  should  pay  the  auction 
duty.  At  the  time  of  the  sale  a  paper  was  exhibited  to  the  bid- 
ders, in  which  S7002.  was  stated  as  the  price  of  the  timber  and 
coppices  in  the  first  lot.  The  defendant  was  present,  but  did 
[  210  ]  not  bid :  Stokes^  an  attorney,  who  was  the  agent  of  the  defend- 
ant, bid  several  times :  the  defendant  and  Stokes  consulted  to* 
gether;  they  desired  the  bidding  might  be  suspended,  and  went 
out  of  the  room^  and  again  consulted  together.  After  their  re- 
turn the  lot  was  knocked  down  to  Stokes^  as  the  highest  bidder, 
for  the  price  of  8600/.,  and  the  auctioneer  immediately  entered 
in  the  fourth  column  of  the  above  mentioned  paper  <<  8600/.,*' 
as  the  purchase  pricey  in  the  fifth,  **  25Sl.  155.,"  as  the  amount 
of  the  excise  duty,  and  in  the  sixth,  <<  Mr.  Stokes,"*  as  the  name 
of  the  purchaser.  After  the  sale  was  over,  Stokes  being  re- 
quested to  sign  a  written  contract  for  the  purchase,  alleged  that 
he  had  bid  the  sum  of  8600/.  under  a  misunderstanding,  con- 
ceiving that  that  sum  was  intended  to  be  inclusive  of  the  price  of 
the  timber  and  coppice  wood,  whereas  it  was  now  alleged  to  be 
exclusive  of  it,  and  the  defendant  objected  that  Stokes  had  ex- 
ceeded his  authority,  if  the  sum  were  exclusive  of  the  wood,  and 
expressly  directed  him  not  to  sign  any  contract*  There  being 
therefore  no  other  signature  by  the  party  to  be  charged,  than 
the  writing  of  Stoies^a  name  by  the  auctioneer  in  the  sixth 
column,  it  was  contended  by  the  defendant,  that  this  was  n€rt; 
snScient  to  take  the  case  out  of  tiie  statute  of  firauds:  the  juiy^ 

however, 
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facmcwer^  found  a  verdict  for  the  plainti£P|  subject  to  this  point 
reserved,  upo^  which 

Bestj  Seijt.,  in  Trinity  term  last^  obtained  a  rule  nisi  for  set- 
ting asid^  the  verdict,  and  entering  a  nonsuit. 

Lens^  3erjt.,  in  this  tero^  shewed  cause,  contending  that  tliis 
-oue  was  governed  by  that  ^(Emmerson  v.  Heelis^  ante  2.  88., 
"where  it  was  ruled  that  the  auctioneer  was  an  agent  to  sign  for 
the  purchaser  upon  a  sale  of  land.  The  only  differenoo  is,  that 
here  the  name  of  the  auctioneer  is  not  found  signed  or  written 
by  himself  as  it  was  there;  but  that  is  immaterial,  for  it  is  the 
name,  ctf  the  purchaser,  not  of  the  agent,  which  by  the  statute 
is  required,  to  be  signed. 

Best^  in  support  of  his  rule.  If  this  were  res  integra  it  might 
reuonably  be  doubted,  whether  the  auctioneer  appointed  ex 
parff  by  t^e  OQe  party,  shall  b^  by  necessary  consequence,  an 
agent  lawfully  authorized  to  agp,  for  the  other.  But  admitting 
ll^t  ppint  to  be  decided,  there  is  in  the  present  cose  no  signa- 
ture  either  of  the  party  purchasing,  or  of  his  agent  In  Emmer* 
ion  v.  Heelisy  the  auctioneer  wrote  his  own  name  in  the  heading 
of  the  paper,  and  the  case  was  decided  on  that  ground.  iMans" 
field,  C.  J.  In  that  case  there  was  no  argument  upon  the  cir- 
cumstance that  the  auctioneer  had  signed,  nor  was  the  case  at 
all  decided  on  that  ground :  his  saying  ^^  sold  by  John  Wrigkf* 
did  not  make  him  agent  for  the  buyer :  the  only  question  was, 
whether  his  signing  the  purchaser's  name  was  done  by  him  as 
agent  for  the  purchaser.]  Here  is  no  signing  of  the  defendant's 
name,  as  purchaser :  the  auctioneer  signs  for  Stokes^  and  there« 
fi>re^  according  to  Emmerson  v.  Heelis^  this  action  might  have 
been  maintained  against  Stokes:  but  Stokes  is  not  the  defendant, 
but  only  the  defendant's  agent.  By  virtue  of  the  authority  in- 
Tested  in  him,  Stokes  might  have  signed  the  defendant's  name, 
and  it  would  have  bound  him  :  but  delegatus  non  potest  delegare  i 
he  could  not  transfer  to  the  auctioneer  the  power  of  signing  for 
the  defendant,  and  the  defendant  when  called  on  to  sign  himself, 
after  the  sale,  expressly  refused,  and  repudiated  the  signature, 
and  Stokes^  by  the  defendant's  express  direction,  also  refused  to 
sign*  The  second  condition  of  sale  likewise  excludes  a  signa- 
ture by  the  auctioneer,  for  it  is,  that  <*  the  highest  bidder  should 
sign  a  contract  for  the  purchase."  An  "auctioneer  may  be  an 
agent  by  implication,  but  it  is  impossible  he  should  be  an  agent 
in  express  contradiction  jto  the  directions  of  his  principal. 
[Heathj  J.     Siokes  must  have  appeared    as   principal    to    the 

Vol.  IV.  .       M  auctioneer. 
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1311. 


White 
Proctor, 


v}R! 


auctioneer.  Mansfieldj  C.  J.  If  an  agent  has  cut  his  finger  so 
that  he  cannot  write,  and  says  to  another,  write  down  my  name, 
will  not  that  signature  biiyl^eprinciDal?]]^^ 

^^    »jr    ^.     #\     r,^  Cur.adv.vuU. 

Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Court. 

This  is  BXL'^(g^0^  tH^^bj|^f\WI<ecjqfv^/lhtf  ]^^  paid  by 

the  auctioneer.  On  looking  at  the  case  of  Emmerson  v.  Heelis^ 
it  is  impossible  to  distinguish  tUff  esse  from  that.  The  question 
there  was,  first,  whether  the  thing  contracted  for  was  an  interest 

turned  was,  whether  there  was  a  signature  of  an  authorized  agent 
for  the  buyer?  and  it  was  ther^.Ji^ld  that  entering  the  name  erf* 
the  buyer  in  the  auctioneer's  book  was  just  the  same  thing  as  if 

the  buyer ;  and  therefor^  that  is  s^fiicient,  and  the 

Rule  must  be  discharged. 


iiJill 


Ui  4;-H,..:i.)   :o  ;;vj.s;{  t.u  i:.  ii:  •  /  Ik>o-.5^- vurl  Wt  m) 


f**£U9m^^ 


•id'  :  rv  ."\. 

'•dt  k    J(.-.'f- 

. C"  .     «  . 

I. 


••\  »  •     p 


:i;.l    :-• 


» 


i  \ 


■^".i 


Cr    . 


•    •.>! 


f      .'>.: 


r  '■■- 


i^        ■••«;*   :?^*H|l«;^  tot 


I.. 


n#»f 


CASES 


ARGUED  AND  DETERMINED  ,8i«. 


Ill  ram 
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AMD 


EXCHEQUER-CHAMBER, 


IN 


Hilary  Term, 


la  ihe  Fi%-second  Year  of  the  Reign  of  George  III. 


Wright  and  Another  v.  Wakeford. 

Jan.  <d. 

nnillS  was  a  case  directed  for  the  opinion  of  this  Couit,  by  Apo«rrtt>tn»- 
^    Lord  EldoHj   Chancellor.     By  indentures  of  lease  and  ^^^1^^ 
nAease^  bearing  date  respectively  the  10th  and  11th  days  cS  c^fUMtnun 
Jimi  1776,  the  release  being  of  six  parts,  and  made  between  writing  under 
TftMMf  Wood  tbe  elder  and  Ann  his  wife  of  the  first  part;  U;2^"^J^5* 
3flMM  iVSMMf  the  younger  of  the  second  part;  Maty  Woodf  the  hftmootwam 
WMb  nT  Tkmm  •  Wood  the  younger,  of  the  third  part;  JSAmril  ^£V^ 
Wmm  mA  Baf^  Hudson  of   the  fourth   part;  the  Right  "^Jwdt. 
fjUPNilllitlliJ  HoTMiio  Lord  Walpcie  and  Henry  WUmoU  of  the  mcdiTtiMSu 
if^  |ipti  and  8ir  Joseph  Mawby  and  John  Smith  Budgen  of  Jjjju^iii^nnd 
d|#ai9t)i  pnt;  in  consideration  of  a  marriage  then  int^ded,  Mitendintim 
wm^  ^MVt^  aftcrwmrds  had,  between  Thomas  Wood  the  younger  u^^trito^L!^ 
Mc|  IM^y  Us  inti,  and  for  other  considerations,  divers  here-  ^  .^^^ 

(being  parts  of  the  hereditaments  agreed  to  be  /«a^  c  jT^ 

Andia 


Mte  jMMii^ivWfey  TMirt,  witneninf  Uie  tigiiing[,  sealing,  and  delifenr  at  tbe  time  of  nMilii^  tlit 


defect.    Bf  three  against  Afaxf^itf,  C  J.  [  •SH  ] 

V^  fV.  Q  purchased 
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1812.       purchased  by  the  defendant,)  were  settled,  limited,  and  assured 

unto  Edward  Bacon  and  Robert  Hudson^  their  heirs  and  as^ign% 

Waiopr      ^  ^Q  uses,  and  subject  to  the  powers  and  provisoes  in  the 
Waiotord.   same  indenture  of  release  particularly  mentioned ;  apd  \\.  .yi^ 
amongst  other  things,  provided,  that  it  should  jj-e  l^^^^ful^JE^r 
Edward  Bacon  and  Robert  Hudson^  and  ^e  f urvLvp^  pf  {t^eify 
and  their  heirs,  at  any  time  or  times,  with  tjie  iCpfisent^^^ 
approbation  of  Thomas  Wood  the  elder  and  Thomas,  WoodJ^ 
younger,  or  the  survivor  of  them,  testified  by  any  writiiig  pr 
wtitiligs  uAder  their  and  his  hands  and  seals,  or  han^^^d^seahf 
attested  by  two  or  more  credible  witnesses,  to  make  sale  luid 
dispose  of  all  or  any  of  the  hereditaments  and  premises  ttierein 
mentioned,  and  that  the  receipt  of  Edward  Bacon  and  R.  Hfid- 
son,  and  the  survivor  of  them,  or  liis  heirs,  should  \iP'%  gopd 
discharge  for  the  purchase-money.    And  by  indentures  oif  le^f^ie 
and  release  dated  the  Sd  and  4th  days  of  March  JT^.aad 
made  between  Robert  Hudson,  {Edward  Bacon  being  then  deac]^) 
of  the  first  part,  Thomas  Wood  the  elder  ap^  Thomas  Wood  the 
yomiger  of  the  second  part,  and  Giles  Hibbert,  Eequire,  si^e 
deceased,  of  the  third  part;  ailer  reciting  the  before  stated 
indentures  of  the  10th  and  11th  days  oi  June  1776,  and  further 
reciting  that  Giles  Hibbertj  with  the  consent  and  approbation 
of  TJiomas  ?fboc^  the, elder  and  Thomas.  Wood  the  younger, 
testified  by  their  being  parties  to,  and  signing,  sealing,' and 
[  215  ]      delivering  the  said  indentures,  had  contracted  and  agreed  with 
Robert  Hudson  for  tlie  absolute  purchase  of  the  manor,  mes- 
suages, lands,  tenements,  aiid  hereditaments,  thereij^iafber  par- 
ticularly mentioned  and  described,  wiUi  their  appurtenances, 
and  of  the  fee  simple  and  inheritance  thereof,  it  was  witnessed, 
.  that  in  ccmsideration  of  tlie  sum  of  15,988^  to  Robert  Hudson 

paid  by  Giles  Hibbert,  with  the  consent  a»d  a^robadon  of 
Thomas  Wood  the  eldet  and  Thomas  Wood  the  younger,  testi- 
fied as  above  mentioned,  Robert  Hudson  did  in  pursuance  and 
execution  erf"-  the  said  power  for  that  purpose  contained  ia.llie 
said  recited  indenture  of  release,  and  of  all  and  ev^vj  the 
powers  and  authorities  vested  in  him,  bargain,  sell,  aliene,  and 
release,  and  confirm,  and  Thomas  Wood  the  elder  and  Thomas 
Wood  the  younger  did  grant,  bargain,  s^ll,  aliene,  and  release, 
•  ratify,  and  confirm,  unto  Giles  Hibbert,  his  heirs  and  asaigns^ 
aalong  other  hereditaments,  the  hereditaments  comprized  ia  the 
said  indentures  of  settlement,  and  agreed  to  be  purchased  by 
the  defendant,  to  hold  the  same  with  their .  appurtenanees  unto 

9  and 
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and  to  the  use  of  Giiet  Hilherty  his  heirs  and  assigns.     But  the        1812. 

memoranduln  of  attestation  of  the  execution  of  those  indentures        

of  the  Sd  and  4th  days  of  March  1788,  indorsed  thereon,  is      Wright 

contained  in  the  words  and  figures  following^  na^iely :  ^^  Sealed  Wakmwokd, 

and  deiivered  by  the  within   named  Robert  Hudson^  Thomas 

Wood  senior,  and    Thomas   Wood  junior,  in  the  presence  of 

CharUi  Bicknellj  Chancery4ane^   and  George  Burley^  Lincoln* s^ 

Inm!*     And  during  the  lifetime,  and  up  to  the  time  of  the  death 

of  T%omas  Wood  the  elder,  no  other  memorandum  of  attestation 

of  the  execution  of  the  said  indentures  was  indorsed  on  the 

same  indentures  or  either  of  them;   but  after  the  death   of 

Thomas  Wood  the  elder,  another  memorandum  was  indorsed 

lUid  signed  upon  the  same  indenture  of  release,  in  the  words 

fellowing,  (that  is  to  say :)    '^  We  do  hereby  attest  and  certify, 

that  the  within  written  indenture,  at  the  time  of  the  execution     [  216  ] 

therec^  as  above  attested,  was  signed,  as  well  as  sealed,  and 

delivered,  by  the  several  parties  within  named,  in  our  presence: 

as  witness  our  hands,  this  13th  day  oiNaoember  18 IX).     Charles 

BidneU.     George  Burley" .   And  the  question  for  the  opinion 

of  this  Court  #as,  Whether  the  power  of  sale,  as  contained  in 

the  indenture  of  release  bearing  date  the  1 1th  day  of  June  1 176f 

was  duly  and  effectually  executed  by  the  indentures  of  die  Sd 

and  4th  days  of  March  1778,  or  either  of  those  indentures? 

This  case  was  argued  in  Easier  term  181!  by  Ijens^  Serjt.  in 
support  of  the  validity  of  the  execution.  He  contended,  first, 
that  the  first  execution  was  good  in  substance,  and  the  attesta- 
tion sufficient;  secondly,  that  if  it  were  not,  the  subsequent 
memorandum  made  it  sufficient.  As  to  the  first  point,  the 
instniment  aippears,  upon  view,  to  have  been  signed,  and  is 
exhibited  as  signed.  It  might  indeed  have  been  more  correct, 
if  the  witnesses^  had  precluded  all  question  by  narrating  every 
thing  they  sow ;  but  that  is  not  necessary.  The  difficulty  arises 
from  thdr  doing  mof e  than  is  necessary  for  the  purpose,  not 
irom  their  dofa^  too  little.  "  Attesting''  means  witnessing :  if 
tbe  pitfties  had  ediecuted,  and  the  attestation  had  been  <<  wit- 
nesses JL  B.  and  C.  £)"  that  would  unquestionably  have  been 
Mffieient  But  if  the  argument  be,  that  expressio  untus  est 
ewdmAo  aUerius^  and  that  because  they  aver  they  did  see  the 
neiJ^Agj  therefore  it  is  td  be  inferred  they  did  not  see  the  sign- 
ify tbat  Aiilitates  with  all  common  apprehension:  and  practice. 
In  the  eaue  erf*  a  bond,  if  th^Te  be  a  seal,  the  delivery  is  pre^ 
simi^  Md  though  there  be  no  attesttttiw,  the  bond  is  good. 

Q  2  There 
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1812.       'Bh^r^r  i{iuEiif<pv(r.ea9e8:iinvpoiatTid)ossi(wfai8h)bof^^^ 

Wakbiord.  Mid^^mbocribediimiffie  {n^i^sAaiiAA  aS  the^tf ehriawnfaj  ^reftlofeefcui^ 

[  *217  ]    <mdiU8:.^tradse3;VLin;'J^»W^>^^^^ 

htUy  that  it^erlaMektiargrilvitnesiJes  ,amd/iriat  i^»i)lr^Wrti^(|l¥tfl 
subixanibenL  (theiD  nknie^  iii.dite>pvefeieiice  of>tibe  tiQil^>JtW{iTritho«ig|^ 
il'istil'iiiadfifr  tbibcileftilQ.a.jiii^,  ithi^tb^jr^^thsK^^^^^d^^f^n^ 
ilRfflie/dHviskir'ff^llHreseoceiarnotfL  iU^nsJfffklj  f^tf^tif^^Qio]^^ 
jiilpycfpslthatTthBjn.did  sa.  »ib6Qril;)J9< /Jtlxem  ist>^tJt^flgr^^{Ai>h 
)6ittihM/r.  86,  m  dus  case^  the  a(;l.pf/.M/^r^  ^^x-^^SrW^Sn 
CMMrent  the; estate  was  to  passi  Js.eonipli^tis,;  ;iy»tbffig;^»W»'M4 
toibe^done  fay  then,,  and  although  4ih^^cr^gtip^^  ifj^  t^^ 
sajdid  was:  left  impferfectalvti^at-AOTe^^iliWffts  n^l9(fpPR)ff}«48 
supfdied  iby! » flie  raubseqiiewt  ipd^^wn^nft,  i ,  TJ»fi  fCffiBli»iffl[f<tf 
the  deed  dso  «3^re^e8  that.  Uie  p^rt^e^,  i^i^. tt^^Wfq^Stf  ^6?! 
Aioiu^sflS  w^  as  their  ae^l^,  ^:tj^eJal;testatip^Jn^ff  b^  V^lfj^fif 
tisStrrinti  to  that .  deqlaratioi^ ;  ia ,  IJb^  de^.  ,  >T4>^  t^T^ti,/ff  ^ 

ihidtthecKeoutixipi  of  it;.%oi«rablyi  'iikiVehf^%^.^iMp^WK^i¥r 
I   \  v..  j      jaifijjrfant;>A|)owef.Qf  appoint^ 

^fsediOT  «rituigjto.b(p  bjf-?^*,«46^qi|  ^igpeij  afflcl>j|^^  in,^f 

^tBfatataeiiftiattesled  by  thif^  m  mwre  iu?^|i^ Vi|fl^^^^ 

BttestaticHioCanf  ai^oi|>tB;ia»fema4^/vby;.4?fl4  ?Prtr^?  ^WfcyT^F 
.iealinfft  rend  delivery,  and  PPt  the{  sigpjjf^,  yfitr,,]p^ji?i^ 

X^3iaiiQtttoir|/:coinpelled  « t  pii^?p^fiW/  UJir ac^fip^  *lcii4j  ^^fiPJffi^ 

m  attested  hr^'  ^4i»ot lapp*)^  tp  0)1^  4|?q(}^  Vft^W?iF(  ^  ih^{)5»- 

abdge^dizbctn^ra  jul9'»5l<«ltotplf^^l^lit^a)^^^^^  ^SSft^PW* 

AaBBd  to, be  healed/'. r^^^H^  hw^veftr  tl^f.lfSWirfHKft^iy* 

[  «18  ]    ;JftuAmtyyhtmum  MmrprimPH  <^9^F9»  ^ITI^^f^M  ^o9Wfl^ 

jonStgfktrd,  .Seijl;«^<«««ir/r^  contf^K}^ 

\rdiffeBeiB»r.G2=3Jrf«^r«5^  ;  Soj^v^tFreO^n^  ;<>3§l(t!t^rft[^ 
^«faotili€dbtt)ri««(Qnwilafi^ 

ipoirer»  requiilng  a  Wf  Ittlta^^M  .<Ji>e  elec^ti^d  in  pr^senpe  ,^ .  two 

*    r  witnesses. 
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.V'jiVV    rnr   I'M      ^\>r^^^      ^  ,W2 

witnesses,,  though  bad  as  a  devise.     Again,  many  instruments        18L2. 

nuiyftakejefiiietfas  igobdicotasnonj  iawrccmiircjranees,  mhick  wpulit        .VI  HI 
RdtO^^fMd^^Miexeititions ,  <if  pmrtrs..  'ifi:  iFreeiM.  rUM^i  DUke  (ffi    ^-^^ 
JtmMutlip  VitMokck. .  •  &>  a.  mcire  fully,  t  s  CMna  Ca^i  55.  ^ri^  W^4^ij&. 
pm4eiPbjpiAtjfkeiiH^qf>Baiki\.M  .Ttie  poivterofdnetoban   ..h^m^iaW 

ti^H  ilhia^'toii% :  e%0t^ed )  bj^  deed  43r^  writing  to  be  jea&ecut^d  hd    i    ^  ^  -^  *   1 . 
lto'|)i%KiihM  ^i«tK  UiitnbsBes,  ^three  •  wheiW  ta  be  peersi  7   Tbd 
^Kw^tenfJIM^^Irdi  tri&cle  a  triU  ftHeoHted  by  three  ittitjnesses^c.'m 
iHliia^46ft4mAt^nk^^\^^  ^tliem«^t^  biitdt  ima.faeklr^by 

^y  '4Loiti^iee4)ei>,  ^^^tf^^eSiikf  Justices,  and  PMd/r  BU  ftha£ 
tttMi^^ta«^|Md  ail  «^)wrilif,«i1t?^ss  no  retnocation. of  the  power. 
M0^|#litt^ci^8^  a  po<t^r,''m0y  invest  it  with  suck  coiiulitiGBii 
A)M'^c»^iu8^c^  as'h^iWiU;  an4  they  must  be  all  observed; 
iCHd^  1P#  ^*Ute^  ^tli^'wikd  ^  9Ues«^/'  aa  a^ necessary  c<riiditian 
at'Blli&f^Sj^Wgi'^  s^'digf  Mt^  '^litetyj  the:  attestation  must 
hinfm^lKeifi  pi^  and  it  mtiSt  b^  simmltanfeous  with  tlie  expc^ui^  , 
aarf/  «tei£*tt*P*  teiajr  tf  wdy^  be  se^n  ufkm^e  deed,  and  aoccmi^ 
{iaA>^  Hi'  tt*€f'J)^fi0f  6f'thfe  cJoiWrtt  t)f  Aese  parties; .  for  it» 
Hik  tee  '^^irn^^  of  tiite  /eWale'  •  that  in  'tequited  to  be  Oius  i  m* 
aaAxM^^fel^e^'ii*!^!^  to  the  alienation 

trfW^iUW:'^ 'A*ititd!rig  d^t'  tf         a*test^tidn  wtere  genedd^ 
th^^aWK'-iJ^s^^icfe  Vjf*  all  tbift-  ^t^t«)rtie^;mi|^  be  presumed^ 
ya  &k  to<i-;  fttffteM^  does  Hot  arisi^  troitt  «.4|efecUw.  attestdr      [219] 
tltfai  '  ^Jfifert-t/rf*?,'  fe;  ft.oll^^ed,<^thftt  this  deed  did  not  c*^ 
^ff«s^'H^ttft«!aliy-%^  M.midfer  hand-aa* 

•J^i^'s^*^***^*'  ^faS^,  tHitt-  ilU  in^tl-iijnent*  sealed  at  itts 
4W?M%^,  ^tl^sa  Hvt»*i^te/ thfe^  ife  8i!«»t:<»*e^ 

^b^ijiii^  ^^dpte  cdiiM^^dt  Writer  and  the  sekl  was  theeWym^tk 
^W\(Wai^th^<:toWd*l«ntify^  act  r  and  evw  ai  tWsrdey  a 

*««1^^  k-.ifeifecfly  ^boA  difed,  (tiBll^s  yb«e  tbi  atHtiite  Of 
'fiiHidWfi«e?*felWs,0  ^hriatsi^ingr  but  might  it  ndt  hfe>alrgii«d 
4a->i»rdf<tf  c#^i3i'-W6ifetJ«ff,  tfiat  thfe  cd|ttm<Wi^Kisi'rft.nfad*r 
•IflflW*  aa8^^S«i,^^;ln 'tWtfr-  '^r  ifhf^  no  inon$  thpn'sueh 

"UfrdtaiiitttSJft^^itite'ttMiftl  due  eiecufaon  of  >  deed,  iaWhoogh 
^^artliiritte^Hajy  W under  hand,^ilnlete  the^wftye^wwi^        h    -  j 
slniedit?]    That  construction  M^iild-i^^eot-Ae^^*^ 

''df  aBPfeWNBSidhi^ttJi' Wif  C^cuW  ab*in :th06er  da^^ibBttig' 

''\i^£B^^y'^^0ticl^^  «^  identifibafioil  rf  the  deedithan.ihe 

''iaUfe^^'^'ta'Holrf^ihat  flie  attestation  ini^  be  added  at  ahy 

'  fktift'tilsle,  woutd  defeat  the  purpose  for  whidi  it  was  intend^, 
,./♦;  \     '  •  "  which' 
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Wright 
Wakbford. 


1812.  ^ich  was  for  the  puspose  of  making  it  known  upon  the  sight 
of  the  deed  whether  any  valid  revocation  has  been  executed* 
If  the  attestation  be  wanting,  the  remainder-man  may  enter^ 
possess,  and  convey,  upon  the  faitji  of  this  defect,  and  the 
witnesses  by  a  subsequent  attestation  made  at  any  time  durii^ 
their  lives,  may  devest  his  or  his  assignee's  estate.  Hawkins  ▼• 
Kempy  S  East,  410.,  where  the  terms  of  the  power  required  the 
deed  of  appointment  to  be  inrolled,  a  deed  of  revocation,  pro- 
perly in  other  respects  executed^  but  not  inrolled  tiU  after  the 
settlor's  death)  was  held  void.  Therefore  at  all  events  the 
amended  attestation  could  not  be  added  but  during  the  life  of 
both  these  Woods.  [Lcnorence,  J.  In  that  case  it  was  consi- 
[  220  ]  dered  that  the  inrolment  was  a  thing  to  be  done  personally  by 
the  party,  and  that  his  consent  was  to  be  requisite  thereto,  uid 
that  it  was  done  without  his  consent  That  case  was  dedded 
on  the  authority  of  Christopher  Diggers  case,  1  Rep.  173. 
Mansfield,  C.  J.  It  was  considered  that  after  sealing  tlbe  deed,  he 
might  have  said,  ^'  I  will  not  inrol  it''  But  here,  the  partjr  re- 
voking has  done  at  the  first  all  that  belongs  to  him  to  do,  the  re- 
maining act  is  not  to  be  done  by  him,  but  by  the  witnesses. 
Lawrence,  J.  And  why  may  not  the  witnesses  add  that  act  at 
anytime?  Mansfield,  C,  J.  It  is  admitted  thai  they  might  add 
it  during  the  life  of  the  person  executing^  why  not  equally  after 
his  decease  ?  The  mischief  of  mesne  conveyances  and  subse- 
quent appointments  taking  eiiect,  would  be  eifual  whether  the 
attestation  be  added  in  his  lifetime  or  afterwards.]  Hie  opermr 
tion  of  the  deed  would  depend  on  the  caprice  of  the  wituessesy 
as  they  might  either  chuse  or  reftise  afterwards  to  add  tkeir 
name?. 

Lefts  in  reply.  The  question  turns  solely  on  th^  meaning  of 
the  word  *^  attest,"  which  is  testor  ad.  It  is  a  mere  arbitrary 
assumption  of  the  term,  that  the  witness  must  express  in  writ- 
ing every  thing  that  he  saw.  ^Lawrence,  J.  It  has  not  been  un- 
usual, where  a  bond  has  been  executed  without  an  attesting  vntr 
ness,  that  a  person  who  was  present  at  the  making  of  it,  and  who 
has  been  present  in  court,  has  been  called  upon  at  nisi  prhu^ 
th^n  to  write  his  attestation,  for  the  purpose  of  calling  faim  as 
the  attesting  witiiess.  Chambre,  J.  And  that  practioe  has  some- 
times been  rendered  subservient  to  purposes  of  fimnd*  I  le^ 
member  %hat  iit  a  case  where  one  attesting  witness  knew  4oo 
much  of  a  transaction  to  serve  the  purposes  dP*  the  {daintiifl^  b0 
procured  another  person,  who  was  present  at  the  mal^g  of  the 

bondy 
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htmdf  to  attest  it,  for.tbe  purpose  of  preventing  the  necessity  c^f       1812. 
^caUkig^^e  first}    Lens  denied  that  if  the  party  executing  the        — — 
p^mtr  lmA,dcu\^  all  that  rested  on  him  to  make  the  appointmcAt      Wwght 
eqUipkt^  )ie  ip^d.give  validity  to  another  subsequent  appoint-   WAKKFoan. 
HHUDtmi  tb^C)  'Wf^  VM>  authority  to  prove  that  he  could  so  retract     [  *^^^  I 
bis9i09M^fi^  whe^  once  given ;  and  therefore  the  mischief  of  sub- 
8e^eol<«9efiii^)«ppo]ya(nient$  did  not  subsist     The  term  hand 
aodr^Beal  ou^  be  satisfied  by  the  party  putting  his  h^uid  to  the 
seil.     A9  to  '^  signiiig/'  signum  in  old  books  does  not  mean  writ- 
iagt  but  any  .peculiar  mark,  as  a  seaL    Signata  charta  did  not 
meao  tsigned  IB  writing.     As  to  the  argiunent,  that  witliout  tlie 
fiitt,  attettation,  it  cannot  be  knbwn  by  looking  at  the  deed 
whetkas  there  was  agood  execution,  the  answer  to  it  is,  that 
npon  inqwstion  of  the  deed  the  signature  of  the  name  appears, 
and  if  there  be  any  doubt  whether  it  was  duly  affixed^  that 
doubt  nay  be  cleared  up  by  referring  to  the  attesting  witnesses, 
or  to  the  pa^es  themselves,    for  information.      If  they  had 
atterted  that  it  was  signed  and  sealed  in  their  presence,  when 
lA  fiu:i  it  was  not,  that  attestation  woidd  not  make  it  a  good 
appointment     As  to  Ha^okins  v.  Kemp^  although  the  inrpUing 
was  held  to  be  a  personal  act,  the.  case  probably  did  not  turn 
npoQ  that,  for  the  alteration  of- an  estate  betnireen  the  execution 
and  inrdjiiAnt  of  a  deed  is  often  fatal.     Co.  Ldt.  62.  b.    It  is  * 

keU^  that  if  the  lessor  by  his  deed  licence  the  lessee  for  life  or 
years,  (which  is  restrained  by  coxidition  not  to  aliene  without 
Uceape,).  iU>  alienee  and  the  lessor  dieth  before  the  lessee  doth 
alieBfl^<yetis>hie  deat^no  countermand  of  the.  licence,  but  that 
beaiaayjalieiie,  for-  the  licence  exempteth  the  lessee  out  of  the 
penalty  of  the  condition,  and  it  was  executed  on  the  part  of 
llie  iesvor  aamuch  as  might  be.  The  consent  here  was  com- 
plete! and  the  estate  passed:  it  is  clear,  and  is  admitted,  that 
the  witnesses  might  have  added  the  attestation  half  an  hour  [  222  ] 
fiAer  die  execution:  why  therefore  may  they  not  in  like  manner 

smM  Ji,mtpsxf  subsequent  time? 
M  ^     . ,  Cur.  adv.  vuli. 

.  vQ^  dufl  cky  the  Judges  of  this  Court  sent  to  the  Lord  Chan- 

fltUopft^  foUowing  certificate. 

*^Oa»  tmm  Jbas  been  argued  before  us  by  counsel,  and  we 
liaTJ  considered  of  it* 

I  ora  of  oinnion  dmt  the  power  of  sale  in  this  case  was  duly 

aad  e&etually  executed  by  the  indentures  of  the  Sd  and  4th 

dayBitMmh  1T88.    The  only  objection  made  to  the  execu- 
tion ' 


n»  ill    i>.>JCAS&S>ni<HiLAEtY>ir-£BSi  JHr  ^.i 

^T^     4ioii^  ^(fi>»  of  dttettadoiidoeb^^liotti  Of n«iin;  ^yiiii'tii^iiMi 
WfMWIW    ^  «^Bi^d,^  I  the  nKitnessBfliiimstTbKiildeniibdcHo^  j^^ 

^WlKtHetitdivtHftffliofaiof'tfaenihn)^^^^ 

onxiis  *tlieHitttbtiirtion'air in'  "the ?co 

eoiuJe  of  :k^'I«thkik  diattIiafi<)iiiisflbii'4S/laH|i«tqri^  I  e /Bm 
^  I  From  tU^  cireanstiBOise  bf  t&et<J^ocMfeijbekig(tiDa(kr  {MMtetet^ 
the  deedof  ireletse^:  uM  3oUiiii||>ia>!flie  canyd^ailc^i^  AturoiUit^ 
it  might  Teiy,  inataraUy  betsufipdded,  .that  4lfld>tbingt4cKlletMft- 
te8ted'li^a9  inMinerdyivigbiiillp  kvdik^^ 

the  deed;iki<lbeordiiuu:y  ^yy  and  ostthd^etdvwiupsigmd  bg^^^ 
JFoUk^  I  thinic' that^the  attesttttbnlmnstbevhddrdbooAtefll^^ 
to  thengning^  ss  w^U sb  the ^ai^f&Bg aaidj deliiitir3»J-.>t^j|)iougk il^ 
the  rulesl  of'law^signihgfisfiotfllb^^Uyrtb  db^^xrfaiqpMtibiiiiof 
[  2SS  ]  ii^deed»^  yet  li^  loi^  edboblifiheQ  ahd^  imvfbrsol  pmcAfiefinigii^ 
ing is  nowconsidfeiedd^ooiiee^en^  theJexitautibH>€£>a 

deed;  asid'Z^:ciamoi)rbelitenFe  thdt  ^nyiBiian^^  ef ^btiaintib  iiDwfJiv^ 
ihgihkS'mic^jp^edij  artwcmhiiaocfspt  oidiedithat^fwnbtie^ii^Bli 
or  ■■  iTBiiId  ^^Mist  the  <  e3a£utioR.:of ^«  ^ deitd  that ^ma\fkM^iipigd^ 
and:  tbelreCbre^  ^vhm  tb^^iiitiis^s  'mAwlfBst  w^ttcstB^khetbx^ti 

icbt^  Bigafafig^M  I  iim:ddsp<.ofi:qpmigii  that-imdifia^draw  fifufiMr 
want  of  dke  iMroord  ^  ftigned^tt&e  fimtrattbstkititafliBd  Weit  iiini|i}A 
dent,  tibembseqadiit  attestaticm  by^'Sanie'wiAteneBvaildrhi^ 
sufiplied  tho* defect  r  fcr  it  fiqppealiittOfhKV'tfi$rt'by)'thid)^oii4fttti^ 
^  tettatioiv  &»  wi^esbeb  >mii8t  be  andei^toed  only  to  ha^B^De  ikaH 
mfarelfraaally^i(whidiidiiiyihadlr)iniefficot»d6iie  bcfore^itiiidndtidv 
thisy '  bust  knowi  401  faal^ 'been fdone^  >by!  sdeing  I  tfafettp/  sigdafemoaa 
upofiJthe'iiiBtnim^iilLi;iiI  an^alsbrofdpinioi^i  ihktiifi-Ai^iSokameii 
stteitiitibiv' had/: not- been ^  i^^de^>)thii<>secohd<«|ktebtilii0iii^teB 
4ould'hiiirej)>efiii  eafficieiit;  ^as  I'thinldthiUrtthe'fvrkiieBsedani^hli 
at  any  time  after  the  execution  of  dmiideeda^f iMidfidiBLMkcBiiit 
sai&e^/4kV\JVbods  under  their  hands  and  seals,  have  signed  the 
itMMioihi. )  TUerwodfd^  '^l^^ottsM/?  idiitsritriotianiji^itDpcr  aei&e» 
I^opfirdtodi/iilQaiiBionlyiwitiies^  afad) 

[  clrl:  J     ilife^nBO^al'obj^ot'iniMi^ 

eioedAtedsiif^ilidpitaence'of  I witiieiises  is}  thattheiy  tAky<9&BtiUtt 

tile  instrusieii&iis  tpropertyandfldrlyjeliecQtedibMlhinjAie  ovi* 

'  '^    *  dinary 
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IWfaMltvkkMkibloCctlttiolsftniiM  WKflMAi%t 

JrtncW  of 4li«rfsn/tife8Jnsiirei|MrM  r^biit  1  kfioHnvnaindf9i>^iHcaifa^ 

4thraf^Ail:timmof  tbt  ^xeraftMmoiitbeiinaiibttMfltyj^^ 

idiggtfui  ikedinteesflrf  l^'Kiefi^  iMtember  .tbehtiEnkictiQdiMtlliiqr     [  224  ] 

may,  I  thi]}ii^'fpi»(M«l}&:MirhB'toii  sigiit^ 

<ksiAflBH  ii()flQin^fimkiaiAoe46£>ABiHl  .4Aitfaenc388ft|:«lUjraiDst  be 

aWf^lbofttfpsMidofas  indt,  ^I^^tbi^  furuivkiany.objiectk}!^ 

si|pi^  fari^QUted)kilihd:i»etenc^>^e£  mtncsses  die/ihatntefialt 
^fcjly  MOt^Bledi  ibbffaagidoi»f>Uithat?i8rto  bd  done  b^^hiioi  wlp'lfc 
^  if|rfQd^pkK:tar'faiid^;U^^  aiidbe  caimotti^cacinfl  or 

ImindiiKqdthoaf^  btii^jBirlJbejeffect:^aA:ag^^  nib 

Ifljl^^l^eqiemc^i  to  whonii  ifc;i8  ddivtrfxl.  slfdU  jpwcuve  ^airit^     (  l;vv  ] 
mAmadbimtiBatits  ^TbfiiqidjxjdbjeoduDtfadtllbiixyirjtxr^^^ 
auKhrcto  ihtrtwbdetoeaiaigning  thdirj8tttstatk>Q:Bta3dbta^ 
iipi^^ti^kiiBi^itiiAffiirdian  pppoitimky  £ar  (buid ; /bat  Iiftl^qdi 
tl«i I jj^ filoibjactiaiL is  6£  taoa^h^^aii  i.JUVthe  firaiid {apprehended 
i%xlii8lf  JnElnestei  »fi^ht  life  .prevailediiipoa  ftandukntly  tflrittteil 
wtBW^ihQaitia^rmhMh  Aeyf^h^  ycecirtedf :  gucfaifimri 

vAuU  |i0fed>ttffirenreilted  iby  requiring  that  the  atteatatMxnjsfaotdd 
aJUiiiii  IibW  kighedi  iittthfe  time  a£/ the  eseetttion  ^of  ufieVautm* 
Baei^ift«iKBS6'.i:4br//wiftiies9tt^  idightf^  . 

fMl}aaofiiite{:lb>it([aaiiirhich0as&'it  wcmld  be:  ppeauiti^ixftlh) 

lintfanlBtftberttei ofi^betead^outioki  cif  theinstnBnient^.srfiui'ilm 

flHDuldi|fl(ff^mthftheli^ofthe  execdftion  of  tfaeiinfetviinitot2mlf'(dii| 

fipMHki|9faeBemlcdi%  that  the  wimesses  inight  be  impcBedAifiaf^ 

— ifm  umiltocbtipofcihonesdy  .ta-  sign  on  instnaiieiU)  wfaiduthegr 

hdi^ttjttmKnjmatLted,  I  that:  appears  to  me .  lio  'be  quite  rb^yood 

Ski>lMnbd4>«f  pefababilitj.  ^         '  ii^*   \^£,  3P 

xMb'bdngi^  <jf '^ii  .   '  •     -.  ...  . J. -MifKsaMBiA^ 

edSKe  af^noffofpinioa^i  that  the  power  of  sale  in  this  case  waanot 

>didy  aiid^effiathif41]r  executed,  bjrtke  indenture  of  the  tlnrd.and 

SidLMiidi^irf:ifcfgA  1788.    Acoording  to  the  provbions  of  tb^      [  225  ] 

raMiinrf  the  ijltht  of  cftm^  1776^  the  consent  of  ITtmas  WooA 

tbe  Mmimmk:Thm9m  Wood,  the  younger,  or  the  .wrrhor  3elf 

:riifh.  them, 
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1812«        than^  was  required  to  the  due  execution  of  that  power,  and  ta 

diis  consent  two  circumstances  were  made   necessary;   first, 

Wbmht  ^j^  j^  should  be  testified  by  some  writihg  unA^  tBeifr  bends 
WAMiC«&  and  seals;  and,  secondly,  that  the  &cts  fS  their  putting  their 
hands  and  seals  to  such  writing  should  be  attested  by  two  or 
more  witnesses ;  so  that  the  point  in  question  appeari^  1o  iwtv 
be  simply,  whether  the  attestation,  written  in  the  mderitut^s  ^ 
March  1788,  asserts  both  these  facts ;  that  is,  whether  the.word 
^  sealed"  necessarily  implies  that  the  parties  who  put  their  seals 
to  it,  put  also  their  hands  to  it,  or  signed  it  in  the  presence  of 
die  witnesses ;  which  we  are  of  opinion  it  does  not  do  according 
to  die  true  interpretation  and  ordinary  sense  of  the  word  ^'  seal* 
ed."  If  it  were  to  be  determined  as  a  matter  of  fact,  whether  the 
signature  of  the  Woods  was  made  in  the  presence  of  the  same 
witnesses  who  attested  their  having  sealed  the  indenture  qf 
Mcnxk  1788,  a  jury,  under  all  the  circumstances  to  which  theil 
attention  might  be  directed,  might,  perhaps  not  improperly,  pre* 
sume  the  affirmative  of  such  question ;  but  as  a  question  of  law, 
we  think  it  must  be  determined  by  the  true  construction  of  the 
terms  of  the  attestation;  to  which  it  appears  to  us,  that  our  con- 
rideration  must  be  confined ;  and  we  do  not  think  that  the  sigw 
nature  of  ITumas  Wood  and  his  son  is  comprehended  in  the 
words  made  use  of  in  the  attestation.     And  we  are  further  of 

r 

opinion^  that  the  attestation  required  to  constitute  a  due  and  e^ 
fectual  execution  of  the  power,  ought  to  make  a  part  of  the  same 
transaction  with  the  signing  and  sealing  the  writing  testifying 
the  assent  and  apjprobation  of  Jiomas  Wood  and  his  son ;  such 
being  the  usual  and  common  way  of  attesting  the  execution  of 
aU  instruments  requiring  attestation^  ivUdi^  we  think,  the  par-r 
ties  creating  the  power  had  in  their  contemplation,  and  intended, 
and  not  anattestation  to  be  written  at  a  distance  of  time  lAttr 
all  the  parties  had  testified  theik*  assent  and  approbation.         " 

J.  Hbath. 
S.  Lawb£nce« 
A*  GHAMHaib'' 


[  226  ] 
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Shepherd^ 
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Shepherd^  Demandant;  James^  Tenant;  jan.sts. 

BouGHTON,  Vouchee. 

XI Y  mistajke  the  commissioners  had  reversed  the  christian  Raxnrerya- 
-^^  name  of  the  demandant^  by  inserting  WiUiam  Charles^  in-  tnunposing 
stead  of  CharUi  WiUiam.    On  the  motion  of  Len$.  Sent,  th^  ^  chratko 

name  of  the  de« 

Court  permitted  the  mistake  to  be  amended.  .  mandant. 


C01XTER9  Demandant ;  — — ,  Tenant ;  Lord  ^^  ^m. 

.  Ch£st£bfiejlp«  Vouchee. 

* 

TN  1745  the  &ther  of  the  defendant  purchased  the  manor  and  Reoorery  i- 
-■-  estate  of  Wroxham^  together  with  the  tithes  thereof,  of  Lord  J^f  tte  "" 
Chesiexfidd  (then  tenant  in  tail),  when  a  recovery  was  suffered,  '«^'  ^f  VfnnL- 
and  from  that  time  the  demandant's  father,  and  since  his  decease,  poMemon  bad 
the  demandant,  had  been  in  possession  of  the  whole  of  the  above  ^^^^^ae^ 
proper^.    Upon  the  motion  of  Lensy  Seijt  the  Court  permitted  Hs  date,  and  the 
the  recovery  to  be  amended  by  inserting  the  tithes  of  Wroxham,  ^  \^  ^u^ed 
upofi  an  affidavit  by  the  demandant  (who  was  not  bom  at  the  ^  P*"* 
date  pf  the  recovery)  of  the  above  facts,  and  of  his  belief  that 
the  talhes  were  intended  to  be  passed}  and  that  they  were  in- 
cludtd  in  the  deed* 


Steel  v.  Bradfield.  [  %7  ] 

rpfif^  defendant  had  given  the  plainti£^  wfaese  natural  soft  ha^the  payee 
-*•    \ie  was,  a  note  of  hand  fiwr  lOOl.  money  lent^  wpoxk  the  back  JjJ'J^i^*  ^ 
of  wliidi  the  plaintiff  had  made  the  following  memorandum:  ^  I  paid  on  itipii- 
do  hveby  agree  that  if  the  interest  is  duly  paidT  H.  lOs.  at  the  j^htfUfe,  1^ 
^kd  «l^aix  nontha,  and  S2.  lOx.  on  the  25th  of  I]^e0iii»V  andao  npteshoaidbe 
om  cpRtinoally  on  the  Uih  of  Jime  and  Utb  of  23^.a..&6r  during  ^^^^L 
ny  iffe,  then  the  note  shall  be  given  up."    The  defendant  had  ||^^^i^ 
paid  all  interest,  though  not  with  precise  punctualiQr  aa  to  tkm  commenc- 
the  day  specified  in  the  indorsement,  up  to  Jbmiary  !«!•    He  heidtut  theT' 
paid  none  i»  thme  1811,  and  was  preparing  to  pay  a  yearns  in-  ^°^  ^^  ^ 
terest  in  January  1812,  when  the  plaintiff  conunenced  this  ac-  ^^^^edingt^n 
tion  upon  the  note.  SteSS*!^*^ 

PcUy  ooftf. 
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I 

19jl2L  Pt^ii^  Seijt.  bad  in  this  term  obtained^  with  much  difficulty,  s 

^^ — :  rule  nisi  to  stay  the  proceedings  upon  payment  of  the  year's  in- 

,  ^!^,^  terest  and  the  costs  of^^j^^iy  agiuns^|^[f^             • 

Bradfixld.  LeriSi  Seijt  now  shewed  cause.   If  5/.  is  ail  that  is  due  in  this 


y^  irij-TT  v<  i; 


..  .. ,.-  ..■  ! ,  wKether  it^^  th^  ii1it^«A^^IfliWfyU4^tIt^gH(^flfi(!)Ui^ 
.   '  -  ^      '  tffr  ihy  'thing'  ttidrt  't^*tf  firt  dhnuity  of  5V^%^  Hfe,"flii^  ^^«MM 

>' ■■^'  ■■'  '  tion  will  be  tried  bi^'int>c6ednig'  in  die^tt^ij,>'Whk^ri>tte<ti^ 

' :.'  '  .'  co^tructioh  of  die  inkrAment  Will  be'tckHdt^ciA;^  t!^4'€»aiHI 
obtefred  that  this  wtuW^  questt^'^'tkeae^'^^ 
of  Uife^^ntract^ .  according  to  Whiai;'  U^  fh«'boiidiH6»«aittl''Mdl 
be^ii  observed,  the  jpbintiff  mitsit  nece^dfril)i  'tW^^^'toltfte-lRitt 
ei^ff^  of  thiei  nbte,'  but  to  ^dr  Mi)ipbsed>^^i3(te  pAsS^HHh 
t  828  ]     Thecon^tiOii^(andii|hust:bei^'a;rk^mUt'fiiI»'ilj<^^^ 

by  a  penalty,)  v^on  vlnci'  ike  ^rindp^''$a^'&  WlJe  l^fOtM^ 
iW,  that  the  voiterest  shall  be'aVallUiii^i  ]^^i!J^')E{tiid^'^'''if;ailrt 
oonditicm  is  bi^keii,  there  is4ioeqmt!y'that'(diih1i«sfoi%itL"i'e«lh 
in  die  qise  of.  a  pienal  sum  with  cotldilion  for'jplitiAiYel^lijP^ti^ 
moi^  'if  dtie  vb^titlm^nt  &il^  the^^'wHaie  psaa^^  H^rmi^i!^. 
:jPm^"e^3,  db^rViiBdtKat  before  iheWtlitfe  ^-^-arnhMm ' 
«:;i2. 'the  couA$  (^f  li^w  iiieAiiiikeYl^  iH  i«fie«%  thiftffiK^StBar 
aboitd  upon  paTtiient  of 'the  dbbt;' iiiid  iliit 'df 'Ui^lberiiiltWl'^to 


•  •  •.  ^       J 


tered  wp  on  'wa^ifs  of  ah^nidy,  this  C^h^' Wsald,''!^^ 
stays  execution  upon  the  palymeJit  of  thik  BikaMMts'^iyiftdd:' 
'    Mans^i^ld,  C.  J.  'hi^^re<h«(^  b^eif-'yt  IfeaJst't^i'^.lii^ 
in  tl^is  court  sinc4  th^ve'kflt^ihk^'ttii'resl!!'^ '^3b^AitJdMib''^^a 
to  be  levied  agtvnst  agreement,  and'nj^'tihe  slt^Win^cmiilcft 
luip'  i4>j[>«(u«d  di9t  tlie;^  Us  be^n  a  ftlKiVfe'  ifi-  ^a^4^M\he. 
tn!siaai^tp;'8nd  thfe  i^  Wve-t^eh  distifrii^^     '""^  L.w  ;fib 
- '  'Chambbi^  J.    iiiere  are  iie^iidli  '(^^e^'iiV  tb'i^  ^tiUkA^H^f^^, 
ifk^tofai6>Fney  ba^'beengi4n,'  Mi&  s^!i4'6f^ianiii&^  iNt" 


'Wilt 

o«m  express  aareemeMt.-  ........  ....yw-aih 

"^"    v^;.  :■  .•■;='Riii^.rfa*«a6afe8i 

Ur  .  .     .  •. 
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'-ill  ?*iiii^7  •>/(] 'lo  jr;')rrr'.:fi  ;t  > ':  ■'-     >    .  .-    ,.<       .•  ,     '  ,-         •*°*^ 

^.'.At  ill  9i,U  ■.:i  ii:jft  J!n  .,  •.,-.    !      .  :..  •.  •.  , ...     .      ...    .,..„>    ,.  . .  ,^         .fZ'!^'-,{ 


nmltaeowie 


«Mi^  ftW>^l*»  ^9fl'iWg.t^VP9^.ff»>xl*P«rf  ^«  »hip,»t  the,  Ws?*^ 

"■   |.-9W4iJii*P»ld.l»>^l.fcc  *e  sbift&c.  in  that  .»of iyjtj.tj^  &«*•«». 


.  iftre  to  ifiudt 

K»8?P4f#P9  sa||jl,<p|«^^,<ai]^fh:and  ftajf  ^i  tojipojIS  or^pjajl^  notiatbelmae. 

ffA!»JOT^W>?^P«t  prgudi?^  to  that  insuraoce^.at  th^  late'pf 'tflj»  ^•^^'««- 
«i»lWHPfF>flW{n.  l^yiWW^^.i^J^ : ^^^  for.  convoy,  or  ^Ip^r      . 
fW^-^fefcJHW^  i^P W.^bip^  wid.4i7H7:  c^w/.  if  she.  sailed Jbe^ 

pf»%foV!if  4ri<^ inX^y*^^  MtwifiM^  C.  J^  ^t  ti^e;sit. ' 

^^tmf'!^\M^^9^  when. the  d^fepc^ Vasa 

.f}^y^ftknK  /^|^;)iqp|efr^%>irt th^.^p.s^      from  Martimy^tEnr 
*Tti<lP«Wff?^fiV:^h..V|is  mu^  out  of  her  direct  ,cqurse..^B| 
^HiWll^WgyCi^ i^g<(cy,  iiBd  .took  ipber.cargft: .at  ig^.  JOomngo,    • 
.i^,.>I^llflpe  ^>a^^  iand.ivas  c^ptiiredro^/tlie  hofvi^  ' 

3WJ^^l»«J^i»^-  if, was  ip, prwf*  that.^t  tbe.time  of  feffec%g,tbi»  - 
•Wii^A-'illw  .^>^<l^  ^  insuronce  iippn  a  voyage  fir 

«^1?C^» . J*^^  L^d««  wa^  tep  guin^^  ri?rr  ^«tf :• 

^'Jli?*'JI<>^lg»^t}iap,W  ^inj&pren^i^pi  would  a^ 

^9Mm^it9?f»y^..ti}f{  ^ifJt  from  J/ar/iw/j/i^.to  .^,  ./W«^ 
^ISmiHWiftW^*  ■TP^?^^^  w*^^  to  theppiht 

«!»P'9M^>iWpthprf^fr^  wairanrtei  the  coime 

irWhi^¥»¥f^WMf^^%.^ •   .i^-...   '    ....   ,V  .* 

Offl'W>§«fHt^i;ff<^.  WXffifrtP  petj^sid^  tfi^  verdipt  ^  the  filauif      [  390  ] 
tift  and  entet  ft.,x^f5Hc;,|f9p.  t^  d^en^ant:,  hp  obs^m^  that 

Jhi*?#Wifffff^^1  ?.^,W''..*.«^^«^^  ^"W.»<>t  «oto,oACT  id^ 
m  m%  mr^  ftfM^^  diTe9t,lj9mewar4  voyage,    ^e  il^^ 
<*lfe»tftW'fiWf)^9«^^^«^  ^'^  «??eption  of  Jb»yw^^  aii|  S^Ifo^ 

Xhe  wonte  there  were  as  'general  as  here^  and  these  wciras  innst 
^}^jy&|lCMledgMtheir  construction  to  sucli  islandii  as  isty.  in  Jme 
direct  course  of  the  homeward  voyage  from  Mariiniqf^-  - 

Mansfield,  C.J.  There  is  no  getting\over  these  words; 
jjj^ftjMi  of  all,  you  must;  substitute  the  words  some  of  the  If^egt 
•  -  .  India 
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181  d.       India  islands,  such  as  lie  between  Martinique  and  London^  you 

"—^       would  make  quite  a  new  engagement      Here,  though  from  the 

^^       difference  of  premium,  it  is  possible  the  underwriters  may  not 

'  AKSBRflOK.  .  btLYt  attended  to  the  terms  dT  this  contract,  and  I  think  it  not 

impossible  that  the  Underwriter  may  hare  signed  the  contract 

without  having  sufficiently  considered  the  nature  of  the  risk  he 

\  was  to- run,   yet  we  cannot  make  new  contracts  for  persons. 

^  The  case  of  Go^dn^TY- iS^nAcni;;^  is  rery  distinguishable  fran  this. 

Hbath,  J.    The  construction  contended  for  would  make  an 

entirely  new  contract 

Rule  refused. 
ti  I  III'  Ji  ■  ■  I  '1  II    ■■■ 

[  231  ]  Andrioni  v.  Morgan. 

•Ian.  31* 

It  b  no  oigeo.  '  CH£PHMjRDf  Seijt  had  obtained  a  rule  nisi  to  discharge  the 
dK^t  to  hoMto  defendant  out  of  custody  upon  filmg  common  bail,  upon  the 
bau,  wbich  gfound  tliiit  the  cause  of  action  was  a  bill  of  exchange  sworn  to 
dSmi^i^  be  dm  to  Augusti  Jtndriani^  who  was  a  foreigner  resident  at 
indebted,  end  Dresden  s  and  the  dejponenU  who  <;ould  kaow  nothiiig  but  from 
in  Bank-notes,  instructicmd  troflsmitted  to  him  here,  took  on  himself  confidently 
^r^dttft**^  and  positiyely  to  swear  that  the  defendant  was  so  indebted,  and 
foreign  ooim-  that  no  tender  had  been  made  to  the  plaintiff  in  notes  of  the  Go- 
d^^e^^  vernor  ahd  Compatiy  of  the  Bank  of  England,  which  it  was  im- 
howthedepo-  possible  hc^  residing  here^  should  know;  and  it  did  not  af^ar 
know  these  oti  the  fac^  of  the  affidavit  what  relati(m  the  deponent  bore  to 
^^^  the  plaintiff. 

Letts,  Setjt.  shewed  cause.  The  affidavit  is  sufficientl]^  pre- 
cise that  the  debt  is  due  on  a  bill  of  e^ch^ge,  andlhat  no  ten- 
der has  been  made.  Since  the  stat  43  6.  3.  c.  44.  s.  2.,  it  is 
necessary,  in  case  of  any  application  to  the  Court' to  disdiarge 
the  d^ndant  on  ak;count  of  any  supposed  defect  in  the  affldayit 
to  hold  to  biiil,  that  the  defendant  should  shew  proof  by  affidavit 
that  tender  has  been  made,  wholly  or  in  part,  in  notes  of  the 
Bank  of  England. 

Heath,  J.  The  case  of  Pieters  t.  lAOftjeSy  1.  Bos.  i^  Pidl.  1., 
is  directly  in  point  The  plaintiff  resided  in  Holland,  and  the 
deponent  was  resident  here ;  and  the  same  objection  was  ex- 
pressly taken,  and  the  Court  say  it  is  not  necessary  for  the  con- 
nection between  the  deponent  and  the  plaintiff  to  appear  on  the 
&ce  of  the  affidavit 

The  rest  6f  the  Court  concurring, 

The  rule  was  discharged. 

BfiCK 
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Beck  v.  Sargent,  f<6.  3. 

DEST,  Serjt  had  obtained  a  rule  nisi  to  set  aside  an  award  TheawatHflf 
in  this  ease,  upon  two  grounds ;  one,  that  the  parties  had  ^t^vualtedby 
not  been  lieard,  which  was  answered  by  the  affidavits;  2.  that  thctwoarbitra- 
the  submission  was,  ^^so  that  the  two  arbitrators  should  make' funcH qfich 
their  award  before  or  on  the  21st  day  of  June ;  but  if  no  award  ^"^^  jf' 
should  be  made  before  or  on  that  day,  thien  that  the  parties  ttnmger  join- 
should  observe  the  award  of  an  umpire  to  be  cHoseh  by  the  ai^  "*!ji  x;^  \j^f^ 
bitr^torsy  iSO  as  such  umpiraire  should  be  made  before  the  28th  of  be  thai  if  ariy. 

-_--  tNitoiv  do  not 

JuneP  The  arbitrators  met,  and  did  not  make  their  award,  nor  m^ke  their  «- 
choose  an  umpire,  before  or  on  the  21st  oi  Junes  but  they  1^'  "^^^^ 
pointed  an  umpire  before  the  28th  of  June^  and  the  umpire^  then  to  abide 
together  with  the  arbitrators,  befinre  the  28th  of  June  made  theiir  ^^^|^  ^*" 
joint  award  in  the  following  terms :  "  We  the  undersigned  arbfc»  ^^^  ^^  ^ 
tratord  and  umpire,. do  award,"  &c« ;  and  he  contended,  1«  that  -time  for  ti^aiw 
the  umpire  was  not  chosen  in  due  time;  2.  that  the  award  wa)i  ^SJ^^L?* 

^  *  '  .      •  * .  •  point  an  urn* 

void,  because  made  by  persons  who  had  no  authority.    ^  pira  com« 

Shepkerdj  Seijt  shewed  cause  against  tbis  rude,  contending,  the timefor  » 
there  was  no  foundation  for  the  objections.  ^'  makkig 

toar  awafd  ez* 

Lens^  Seijt,  in  the  abtonce  of  Besfj  in  support  of  this  rule,  piies. 
urged  that  die  arbitrators  on  the  21st  oijune  were  JuncH  qffir' 
€$o^  and  could  not  afterwards  appoint  an  efiective  umpire*;  or  if 
they  oottldi^  they  could  cHily  do  it  instantly  at -the  ejcpiriation  of 
that  day,  and  not  at  any  indefinite  time  bt^tween  that  day  and 
the  28th;  2r  that^the  award  of  three  is  necessarily  the  award 
of  the  majority  of  them,  who  might  happen  to  consist  of  the  two 
arbitrators  in'  opposition  to  the  opinion  of  the  umpire^  and  so  [  23S  ] 
no  award  of  his;  and  at  all  events  it  is  not  the  award  of  the 
nnqpire  alone. 

Mansfield,  C.  J.  Before  or  upon  the  21  st  day  otjune,  un- 
til the  last  moment  of  that  day,  the  arbitrators  hare  power  to 
agree  in  award,  if  they  do  not  in  the  course  of  that  day  agree  in 
award,  then  they  have  power  to  appoint  an  umpire ;  but  until 
they  fidl  to  make  their  award  on  the  21st  day  oiJune^  the  power 
to  appoint  an  umpire  does  not  begin.  As  to  the  other  point, 
what  the  arbitrators  do  in  making  the  award  is  nothing,  the 
aiward'is  in  law  the  award  of  the  umpire  alone:  it  is  no  more 
iBBSSA  if  mere  strangers  had  joined  in  the  award,  which  could  not 
#Hkte. 

HSATB)  J.    It  had  b^  decided  in  very  old  cases,  that  the 

circumstance 
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1^!&:  ditUrtbtwite  of  another  joining  witli  the'  arbitrdtiit:  tn  JljlCtil^.^ 

'  ah  award  does  not  vitiate.  i 

Zr  '  ^"^*  disdiargetl  wid('  eosU.' 


r  J  9(1. 


De  Tastet  and  Others  c.  Tatlob' 


cfaint(,felijiBrt- 


npHIS  was  an  action  on  a  policy  of  iiisurancet'  ■w^iih  Ww' ' 
-^    tried  at  O^ldJuilU  before  Mamfield,  C.  J.,  itt  tu«  sittibJ^'  ^ 


a^T  Miciaelmat  term  1811,  when   a  verdict  was  found  fi)r  .tb'e 
pUindil&  for  200/.,  subject  to  the  opinion  of  the  Court  op  tfi'e  , 
followii^  case:    The  policy,  dated  the  lOth  day  of  May  ISIIL^ 
was  effected  by  the  plaintiff  as  well  in  their  own  name  m  faf   ' 
«ri  u  thdr  bn»-  ^^  '^  the  name  of  all  or  any  jwrson  to  whom  tlie  same  sIkhiU 
^MiBri^  belong,  on  50  h<^heads  of  sugar,  on  board  the  Jupiter^  *  ban 
niMcfanb,  awl  London  to  Archangely  and  tm.y  port  or  ^K>rt^  place  or  placet, 
UiMkAUwaM>  wtistspe^c  and  wheresoever,  on  the  continent  withoift  tlie  Aif- 
•"b h«*w^   Itc,  backwards  and  forwards,  until  the  goods  were  b&SbIjt  de-   _ 
action  hnnirkt;  Uvered  in  the  bouses  or  warehouses  of  the  consignee,  with  or 
**"  **"°'kl^''  *''^*'™'t  simulated  papers,  including  the  risk  of  craft  in  landing 
c«mil,Mala-    backwards  and  forwardj,'at  12  guineas /Krfvn/.,  to  return  4JL 
^JlJij^J^^^  per  cent,  for  arrivaL    The  first  count  of  the  declaration  aTerred 
"•*»"ri«^*»  the  interest  to  be  in  John  Daniel  Slock/leth,  and  the  •econd  In 
h^rTttTj^  Martin  Stixkfittk,  Paid  Menard,    and  John  Daniel  Sidiii^. 
MtaTMU  at  the  The  ship,  with  the  goods  on  board,  sailed  from  Lortdon  on  or 
[  *  8S4  ]     About  the  ISth  day  of  May  1810,  bbund  for  Archangel,  arrired 
thither,  and,  previous  to  the  cargo  being  safely  delivfnd  into 
the  houses  or  warehouses  of  the  consignees,  the  same  wu  lott 
by  capture  and  confiscation.     The  plaintiff^  were  and  had  been 
.    many  years  merchonte  resident  in  London.     In  Ajn'H  1810  Acy 
purchased,  by  the  directions  of  John  Daniel  Slock/Utk,  who  theii 
was  and  ever  since  had  been  a  domiciled  merchant,  resident'in 
iMtdon,  50  hogslieads  of  sugar,  and  shipped  the  same  tn  a  ge-  ' 
neral  ship,  a  oeutral,  called  ^e  Jupiter,  IVom  London  for  Ai^  ' 
angel.     Messrs.  Cattendick  and  Hentz,    of  London,    were  ^llkt 
I  ship's  brokers,  and  the  king,  on  their  "  petition,  on  bilialf  Ht 

several  Britiik  merchants,  granted  licence  to  Messrs.  Caitn^^ 
Aad  Henit,  on  behalf  of  several  i?n/iM  merchants,  ■and:  pemiK'' 
ted  them  iff  load  and  export  on  board  lh»  .lijeftw,  it'-fll»-°* 
eiffeiimasigf,  a  cargo  of  wine,  brandy,  and  sach  goods  as  v^4\ ' 
permuted  by  law  to  be  exported  from  London  toAr(imgelf-»ti^' 
did  tMrAy  direct  tlie  commanders  of  alt  hi)  ships  t>f  Wq^jmS^ 


'"  ™^  f'lJPf'P^ISfliHM  n  &(SQBGE  III. 


(?■'« 


iJfUjer^Hptidl^  W(lTe8^,lmt  to  miff»i  Iffk^l » 
case  further  stated,  that  iWgW.wafp^nUtlMli. 


JJX  «l,*iP  j^iJgJffi'K^,  '■^*  ^^  tonnage  of  the  vessel  and  the    ^*  ^^ 
:  m  ner  clearance  was  regularly  indorsed  on  the  licence,  and      Tuamt  *. 
other  requisites  ther«t»f  cai^lied  with,-  That  the  purchase      [  3S5  ] 
le  sugar  in  question  was  made  by  the  sud  JxAn  Daniel  Slock- 
,  tobe  shi|)pddj>i'ttejamtUu*cJM*(toSMlnkff^iadJtfar^j»  ^  . 

Si^^fftflfl^  ^ft^(;#?fTf  ¥i  tt\ep.  aadfltiUofjffoBiJiwgi^UfMi  .  ..■.-,. 
Its,  Tl[|it  In  pi-  Sji) out  Jamuiry  1811,  ff^a>liw^^was,m!*  _  i  '  '" 
jd  t^  nifi  fl'^??'</'i*^"^l^'^^'  ^^  ^^^  thenceforpi. coBtiftuod  a»i'i,.  i  '><  i'  ■-. 
i^  toeretj^  ap^  l^at-John  Daniel  SCaci^iCfi  wa^indtiO^fQt  ""„'"'/'  .1 
mmttmia  a  svunbeyond  the  amount  recoverable  upon  the  •  "■  ;""'■ 
1^  in  qyesitiou.  Tfac  question  for  the  opinion  of  the  Court,  ■.  .  i -i 
I  whjetljer  li)t  .plaintiffs  were  entitled  to  recover;  if  so,  Ae  -..  ''  .  ' 
ictfas,  to  stand;  if  not,  a  nonsuit  was  to.be  entered.  '   ^i      ■  ■;.  i 

HMfS^t.,  for  the  plitintifT,  after  adverting  to  the  Sacfa,  coi^  '.   ■  _'.  ,]' 
STubftt^  Hamburgh  must  be  taken  to  Iwve  beep  iaAniity.,,'         ■■  .■''■■■ 
^i^  country,  or  at  least  not  under  the -donuBionof  the    -        .       Vi.. 
ca.^^  the  time  of  tfie  loss  insured,  which  was  previous  to  ■  ■         '      ;' .' 
lory  isi  i,  the  date  of  it-s  nnnexation  to  the  FrtjicJt  empire^, 
ue?,tiop  would  arise  touching  die  insurance, of  enemy's  pro*    ,;    '   , ,,     VT- 
I.     The  onij-  questions  were,   first,    whether . the  ]ic«nce    ,-     '  •  ;  ' 
led.to  Me,^>rs,  C'cslendick  and  Hentz,  oh  the.  behalf  of  ,«©-     .       -  t,...i.<., 
^.fiW/wimerchaul^,  iniffjitbe  extended  tO'^he  joint  prpp^ie-i.  j.    ,       "  '-'|';  ; 
ofg^ods,  out- of  wjiomonly,  at  the  tupo  whqiiSjiph  lict^nca  ;';■  ■'lui.'.- 
H-aated,.  was.  a,me7fhaiit  domiciled  .in  ;pia  ifwuptoy,!  tl)^,  (u      [    ,.(<_■ 
jjiefijg^  tlien  aiiii  still,  forei^ers  resjde;tt;  8t,//o^»i^^^,,.i.. 
[3».   whether   tjiosii   foreign  proprietors   h.evilbg,  be^opw  _  , 
a«j^^aBjat,tiie  tijne  ot'  the  fiction  brought,  (h^  .pl«ii}ti^.   .,. 
-"—  -Ke^b^hali'     Upon  the  first  point  he  inj^ted  jt^.,;;,: 
.-Efy^l^*?- V -^'"^'^t  13 -Eai',  S32.,...w88,wi.flntbs*a^n.i'i 
*f^.j|ie^,lji^eneea>ave  received  a  (jtiP^l^ffaipjVWfft .  rw 

^^t  ^  crov^■Q^nJighf  exempt  aiiy  P'^''B(in8,,_pr/;^j[_bfif^(Jf(,..  ,„ 
perce  frt^ijT^t^t^ disabilities arasiug  out  gf^state  of^arf.-.jm 

joj^lpf-^ychpurpose  ought  to  retjeivf  tij^,mpst  Jib^riyl  hjC  286  ] 
BtO  ^  jiraajBccprdingly  held  that  theipJaijit^^  ■.*.§»*!■  .  .- 
^_^      W<^jii  Vre  in  time  of  war,  to  wh9ip«,^wicf^.Jn4  ;.!■. 
mnt^  to  sKijt  gp<^s  to  certain  ports  in  j^ouir  jqi||^,iff*  ■  >: 
shipped  -by  him  as  agent  for  two  ^pfotgr^  MyJMil;,    ••, 
j;eua^rj,  g^^  n^ifitain  an  act|on„.;i]pQiLS>(^;iivvr;,:\.-;if 
'     l^i  »9,i^^Wthisca«ft,|f,it,{wd.*W9v(iM|^ 
I*  R  by 
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1812.        by  the  jury,  that  Hamburgh  was  in  the  hands  of  the  French  at 
the  time  when  the  licence  was  granted,  and  that  J.  D.  Stockfleth 
had  no  interest  in  these  goods,  still,  according  to  Usparicha  v. 
Noble,  the  plaintiff  would  have  been  entitled  to  recover.     It  is 
found,  however,  that  J.  D.  StocJ^th  was  partlyinterested  in4his 
.  adventure,  'which  accounts  for  the  introduction  of  the  terms 
<^  British  merchants"  into  the  licence,  and  is  sufficient  to  satisfy 
those  terms ;  and  there  was  no  need  to  have  the  licence  directed 
to  him  specifically  by  name.     Secondly,  he  contended  that  the 
other  proprietors  having  become  alien  enemies  since  the  licence, 
would  not  prevent  the  plaintifis  from  suing  on  their  behalf  as  it 
had  been  already  shewn  by  the  authority  of  Usparicha  y.  NoUe^ 
that  they  were  protected  by  the  licence.;  and  although  it  might 
be  admitted,  that  the  king  could  not  by  his  licence  remove  the 
personal  disability  of  a  trader  in  respect  of  suit,  so  as  to  enable 
.  him  to  sue  in  his  own  name,  yet  it  has  been  decided  in  K/^nsing- 
'  tonv.  Inglis,  8  East,  273.,  that  in  such  case  a  British  agent  ^ 
:  may  maintain  an  action  on  behalf  of  an  alien  enemy. 

Shepherd,  Seijt,  corUrd,  admitted,  that  according  to  th^  case 
.  of  the  Luna  1.  Edwards,  190.,  it  might  perhaps  be  considered 
that  Hamburgh,  although  under  tlie  temporary  dominion  of  the 
French,  was  not  a  hostile  state  before  January  1812,  when  it 
•  was  annexed  to  the  French  empire.     He  contended,  however, 
upon  the  facts  of  the  case,  that    this  was  an  insurance   ef- 
[  237  ]     fected  by  J.  D>  Stockfleth,  for  himself  and  two  aliens,  who  since 
that  insurance,  but  before  the  action  brought,  had  become  alien 
.  enemies.     The  question  is,  if  the  plaintiffs  can  recover  on  their 
behal£     [Mansfield,  C.  J.    I  thought  it  had  been  settled  .by  the 
cases,  that  the  licence  takes  away  the  hostile  character  of  the 
parties  licensed.]     It  may  be  so  as  to  legalizing  the  adventure, 
and,  therefore,  whatever  is  necessary  for  that  purpose  the  licence 
will  extend  to.     It  will,  therefore^  protect  all  those  who  are  ne- 
cessary, parties  to  such  an  adventure,  such  as  the  consignees 
abroad;  who,  quoad  hoc,  will  be  adopted  by  the  licence,  and  ex- 
cepted from  the  class  of  enemies ;  inasmuch  as  the  nature  of  the 
adventure  requires  that  there  should  be  a  consignee,  as^lrcU  as 
a  consignor.     But  these  persons  are  not  subjects  of,  nor  president 
in  the  hostile  country  to  which  the  licence  pe^nits  the  goods  to 
be  exported;  and  it  is  a  very  different  consideration,  whether 
the  persons  to  whom  the  licence  is  granted  as  British  jaetdaanXs 
shall  thereby  be  at  liberty  to  confer  such  an  adoption  upon  per- 
sons who  are  neither  J3n//£A  merchants,  nor  even  resided  in  this 
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country,  not  by  the  consignment  to  them  abroad,  but  by  admit-        1812. 
ting  them  as  partners  only  in  the  same  adventure.     If  this  can  be 
done,  there  is  nothing  to  prevent  two  French  merchants  resident 
at  Paris  from  being  joined  as  partners  with  the  British  mer- 
chants;  and  thos  finding  a  protection  for  their  trade.     [Heathy 
J.    The  two  Hamburghers  required  no  licence;   they  were  neu- 
trals, and  might  export  goods  from  this  country  to  Archangel 
without  a  licence.     J.  D.  Stockfleth^  who  alone  wanted  a  licence, 
had  one.    Mansfield^  C.  J.    The  licence  was  to  a  British  mer- 
chant, and  J.  D.  Stockfiethj  who  shipped  the  goods,  and  was  in- 
terested in  them,  was  a  British  merchant,  and  thus  exactly  with- 
in the  terms  of  the  licence ;   unless  it  contain  any  expression  to 
restrain  it  to  such  goods  as  he  was  solely  interested  in.]     The 
licence  must  either  be  restrained  to  British  merchants,  or,  if     [  ^^^  3 
extended  beyond  that,  it  must  be  extended  as  well  to  alien  ene- 
mies as  alien  friends.     A  licence  to  A,  B.  and  others  has  indeed 
been  extended  to  all  others  of  whatsoever  description ;  but  there 
may  be  extremely  good  reason  in  many  cases  to  confine  the  li- 
cence, as  is  done  in  this  case,  to  British  merchants  only;    In 
the  report  of  Usparicha  v.  Noble,  the  terms  of  the  licence  do  not 
appear :  but  unless  it  contained  the  terms  British  merchants,  the 
case  has  no  application.     Perhaps  where  a  British  merchant, 
under  a  licence  to  British  merchants  only,  is  engaged  with  alien 
merchants  as  partners  in  the  adventure,  and  insures  his  interest 
separately,  if  a  loss  hi^pens  he  may  be  entitled  to  recover  to 
the  amount  of  his  own  separate  interests,  but  not  so  where  he 
makes  a  joint  insurance  upon  a  joint  adventure,  which  in  part  is 
illegal;  for  the  contract  which  was  made  joint  by  the  party, 
cannot  be  severed,  so  as  to  be  good  pro  tanta,  but  must  either 
be  l^;al  altogether  or  void  altogether.    3  Bos.  4*  P^U*  18S*» 
M^CamuU  v.  Hector  /  it  was  held,  that  a  petition  founded  cm  a 
debt  doe  to  ^•,  a  British  merchant,  and  to  B.  and  C,  also  Bri' 
ti$k  merchants,  but  resident  and  carrying  on  trade  in  an  hostile 
country,  was  insufficient  to  support  a  commission  of  bankrupt. 
In  like  manner,  here,  though  J.  D,  Stockfleth  would  be  protected 
bj  the  licence  if  he  were  solely  interested  in  the  adventure,  yet 
as  the  Hamburghers  are  not  protected  by  the  licence,  his  interest 
is  contaminated  by  the  partnership  with  them,  and  nothing  can 
be  recovered  on  this  policy,  because  it  is  effected  on  their  joint 
interest 

.  Lens  in  reply.     If  it  were  material  to  the  present  question,  it 
is  clearly  legal  for  a  neutral  to  come  and  purchase  goods  here, 
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1812.        arid  export  them  to  an  enemy's  country.   No  licence  is  required 
~T"        in  such  a  case,  either  by  the  law  of  nations,  or  by  our  gwn 
^  navigation  laws.     *  The  defendant's  argument  is  in  direct  oppo- 

Taylor.      sition  to  the  cases  of  Kensington  v.  Inglis^  and  Usparicha  y. 
[     2S9  J    Jfoble,  and  is  unsupported  by  any  authority.     If,  instead  of  the 
words  British  merchants,  the  name  of  ,7.  Z).  StocJcfleth  had  been 
found  in  the  licence,  this  would  have  been  precisely  the  case  of 
Usparicha  v.  Noble :  the  defendant  is  reduced  to  contend,  that 
although  a  licence  to  J.  D,  StocJcflelh  by  name  would  have 
sanctioned  the  joint  adventure,  yet  a  licence  to  him  on  bdialf 
of  British    merchants,    shall    confine    the    adventure    to   the 
goods  of  British  merchants   only.     Usparicha  was   the  sole 
purchaser,  as  J  D.  StockfUth  was   in  this   case;   but   Uspa^ 
richa  had  no  interest  in  the  goods ;  that  case,   therefore,   is 
infinitely  stronger:   for  here  J.  D.  StocJcfleth  retains  a  bene- 
ficial interest     The  terms  of  that  licence  do  not  appear,  but 
it  is  improbable  that  Usparicha^  who  had  no  connection  with 
any   British  merchant,    should    have  obtained    a   licence    oja 
behalf  of  himself  and  any  jBn/isA  merchants.     [^Mansfieldj  C.  J^ 
From  the  language  of  Lord  Ellenborough  in   13  East^  840.,  it 
appears,  that  licence  was  to  Usparicha,  on  behalf  of  himself  and 
others.'}     If  this   licence  would,  as   is   admitted,   protect   the 
Russian  consignee,  an  alien  enemy,  a  fortiori,  it  will  protect  a 
flieutral   consignee.     Lord  Ellenborer:gh  explains  the  effect  of 
these  licences  to  be,  that  they  take  away  the  effect  of  war,  and 
render  that  legal  for  all  the  parties  concerned,  which  would  be 
legal  if  there  were  no  war.     The  argument  which  would  ex- 
clude neutrals  from  tlie  benefit  of  the  licence  because  they  are 
not   British  merchants,  is  contrary  to  the  whole  current   of 
authorities.     Macconnell  v.  Hector  is  irrelevant:  the  principle 
of  that  case  is,  that  no  one  could  become  a  petitioning  creditor 
who  was  not  competent  to  recover  the  debt,  suing  as  a  plain- 
tiff on  the  record  in  an  action  at  law.     The  licence  to  trade 
removes  the  incapacity  of  trading,   but  does  not  purport  to 
[  240  J     remove  from  an  alien  enemy  the  disability  to  sue  on  the  record.. 
Even  if  J.  D,  StocJcfleth  had  possessed  no  interest  in  the  goo43, 
these  plaintiffs  must  have  succeeded,  within  the  authority  of  . 
Usparicha  v.  Noble.     Nothing  in  the  terms  of  the  licence  ^re-  y 
stricts  the  protection  to  such  goods  as  British  merchants  alone 
are  interested  in. 

Mansfield,  G.  J.     The  objection  that  ihese''^fmbi»ghers 

are  alien  enemies  may  be  wholly  laid  aside :  for  the  case  of 
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Kensin^on  v.  //i^Z/s.has  decided,  that  if  that  objection  cannot        18 18. 
be  raised  a 


airainst  the  plaintifF  on  the  record,  the  airent  may  sue 
in  trust  for  an  alien  enemy  who  is  licensed.     It  appears  that  the  ^ 

terms  of  the  licence  to  Usparicha  being  general,  the  Ck)urt  of  Tayix>b. 
]^ing*s  Bench  adopted  the  construction,  that  he,  having  licence 
to  ejcport  for  the  benefit  of  himself  or  others,  might  export  the 
j^bods  of  any  person  whatever,  and  was  not  bound  to  export 
goods  of  his  o^^^^,  as  in  Di>Jjlh  v.  Parry^  3  Bos,  8^  PulL  S. 
TTie  single  question  in  the  present  case,  is  that  which  arises 
upon  the  joint  interest  of  the  two  persons,  who  are  not  Brilish 
subjects.  The  only  difference,  however,  between  this  case  and 
XJsparicha  v.  Noble  is,  that  there,  though  the  goods  went  to 
foreigners,  yet  the  price  of  them  came  in  part  to  the  British 
merchant,  of  whom  they  were  bought,  although  he  divided  the 
benefit  of  the  trade  with  aliens.  In  the  otlier  case  a  Spanish 
consignor  had  the  whole  profit  of  the  export  trade.  The  object 
of  these  licences  is  to  encourage  the  exportation  of  certain 
goods  from  this  country,  the  exportation  of  which  is  considered 
as  a  national  benefit  We  therefore  think,  that  J.  D,  Stoclcfleth^ 
being  hhnself  interested,  and  the  sole  purchaser,  (and  Lord 
JBllenborough^s  doctrine  would  carry  it  much  further,)  is  covered 
by  this  licence,  and  that  he  does  not  exceed  the  terms  of  his 
licence  by  reason  of  the  joint  interest  which  is  in  these  Ham' 
Rurghers,  and  that  there  is  consequently  no  objection  to  the  [241  ] 
i|isurance.  In  XJsparicha  v.  NohUj  the  great  objection  contend- 
^  for,  was,  that  the  goods  were  to  go  to  Spanish  subjects,  who 
were  alien  enemies ;  but  that  was  held  to  be  of  no  force,  for 
that  it  must  always  be  understood,  when  a  licence  to  trade  with 
an  enemy  was  granted,  that  the  enemy's  subjects  were  to  receive 
the  goods,  as  we  determined  in  this  court  on  a  voyage  to 
Sus$ia{a).  And  in  consonance  to  the  general  policy  of  the 
state,  which  is  to  encourage  the  exportation  of  these  goods 
firom  England,  we  must  hold,  upon  the  fair  construction  of  this 
licence,  that  it  is  no  objection  that  the  property  partly  belongs 
to  these  Hambwghers,  especially  as  J.  Z).  Stockfleth  bought  the 
goods  and  shipped  them. 

Heath,  J.  I  am  of  the  same  opinion.  I  thhik  if  the  voyage 
had  been  successfiil,  <7.  Z>.  Stockfleth  would  have  been  a  tnisteie 
for  these  Hamburghers  as  to  their  share  in  the  adventure.     It  is 

(«)  Fa^h  ▼.  Bourdillonf  anUp  s.  544.    And  fee  Morgan  v.  OjwoU,  aiiU% 

an 
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1812.       an  advantage  to  this  country,  that  the  capital  of  foreigners 

should  be  invested  in  English  produce :  on  the  other  hand  it 

^^  would  be  a  disadvantage  to  us,  if  English  capital  were  to  ga 

Taylor,     abroad  for  the  purpose  of  effecting  the  desired  exportation*     I 

think,  therefore,  that  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  phrintifn 


[  242  ]    GuRNEY  and  Others,  Assignees  of  Blackburn  and 
Ftb,  4.  Bonner,  Bankrupts,  v.  Sharp  and  Others. 

chi^'^^oSr  npHIS  was  an  action  of  trover  brought  to  recover  a  quantity  of 
for  his  princi-  -^  hemp,  which  came  on  to  be  tried  at  the  sittings  at  (juildhaUf 
the!;  i^^^  London,  afker  last  Triniti/  term  before  Mansfield,  C.  J^  when  a 
ledge,  addi  to  verdict  was  taken  for  the  plaintifis  for  2500/.,  subject  to  the 
purchase  which  opinion  of  the  Court  on  the  following  case.  Blackburn  and 
Sd  MTwTto  ^^^^^  ^^^^  merchants  residing  at  lA^nn  in  Norfolk  s  the  de- 
ft guaranty  by  fendants  were  Russia  brokers  residinir  in  London,  and  as  such^ 
wSfc  The  "  occasionally  employed  by  Blackburn  and  Bonner,  By  letter 
K^'^^^th'^  dated  the  14th  of  December  1810,  Blackburn  and  Bonner,  in 
broke^;  the  reply  to  a  letter  previously  written  to  them  by  the  brokers  about 
PJ[^^P^^^  the  price  of  hemp,  wrote  the  defendants  as  follows .  "  If  you 
rapts.    Held     <<  Can  purchase  us  a  parcel  of  new  Riga  Rhine,  of  good  quali^, 

could  Mitto^  "  ^^^  ®^^^  ^  y^^  approve  on  inspection,  of  20  to  80  tons,  at 
detain  tfie  «  73/.  per  tou,  payment  by  our  acceptance  at  6  months,  we 
a  stoppage  in  "  wish  you  to  do  it  directly."  Blackburn  and  Bonner,  by  letter 
irafuitu,  iK)r     jated  the  15th  of  December,  directed  the  defendants  to  forward 

naa  any  lien  on  ' 

them  for  the  ouc  ton  of  the  hemp,  when  purchased,  to  Mr.  MinetoiEly,  on 
^T^  Ws*"'^  account  of  Blackburn  and  Bonner.  On  the  18th  of  December 
guaranty.         the  defendants  purchased  of  Messrs.  SoUy  and  Sons  28  tons  of 

hemp,  on  account  of  Blackburn  and  Bonner,  and  by  letter  dated 
the  20th  of  the  same  month,  addressed  to  them,  wrote  as 
follows :  "  The  price  of  Rhine  hemp  is  called  74/.  per  ton ;  but 
"  we  bought  you,  on  the  18th  instant,  about  28  tons  of  new 
"  Rhine  hemp,  from  Messrs.  Laac  Solly  and  Sons,  at  73/.  per 
"  ton,  payment  by  your  acceptance  at  6  months'  date,  allowing 
[  243  ]  "4  discount  thereon,  and  14  days  for  the  delivery.  We  shall 
"  receive  this  on  your  account,  and,  as  desired,  send  one  ton 
"  of  it  to  Mr.*  J.  Minei,  Ely,  Cambridgeshire,  per  waggon." 
On  the  22d  of  December,  SoUy  and  Sons  delivered  the  hemp  to 

the 
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the  defendants  on  account  of  Blackburn  and  Bonner,  On  the 
Sith,  Blackburn  and  Bonner  wrote  to  the  defendants  as  follow : 
We  have  been  duly  favoured  with  your  esteemed  of  the  20th 
current,  and  observe  thereby  you  have  purchased  for  our 
**  account  about  28  tons  of  new  Rhine  hemp,  at  73/.  ^er  ton, 
•*  six  months  at  4  Pff  cent.^  which  we  approve ;  and  if  you  can 
**  buy  us  20  to  30  tons  more  on  the  same  terms,  we  wish  you 
"  to  da  it'*  On  the  24th  of  December  the  defendants  sent  one 
ton  of  hemp  to  Mr.  iiineU  at  Ely^  as  directed;  and  on  the  31st 
sent  Blackburn  and  Bonner  the  receipt  for  its  deUvery,  and  for 
which  ton  of  hemp  Mr.  Minet  .afterwards  paid  Blackburn  and 
Bonner.  On  the  4th  ot  January  1811  the  defendants  forwarded 
to  BlaMuru  and  Bonner  the  invoice  as  follows : 

^  Messrs.  Blackburn  and  Bonner^  Lynn.     Bought  of  Isaac 
Solfy  and  Sons,  at  6  months'  credit  £.     s.    d. 

Hemp,  &c.      - 2089  19    8 

Discount,  |........  26     25 


1812; 
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This  invoice  was  accompanied  with  a  bill  drawn  by  Solly  and; 
Sons  on  Blackburn  and  Bonner  for  tlie  amount,  which  tlicy  sent 
back,  duly  accepted,  to  the  defendants,  for  Solly  and  Sons,  and 
which  was  afterwards  delivered  to  Solly  and  Sons.  The  defen-. 
dants  at  the  time  of  sale  guaranteed  the  pajrment  to  Messrs. 
Salfy  and  Sons  for  a  commission  paid  theoi  by  Solly  and  Sons,, 
without  which  guaranty  Solly  and  Sons  wouI4  i|pt  Jiav^^  sold  the^ 
hemp,  but  such  facts  were  not  made  known  by  the  defendants  to 
Blackburn  and  Bonner*  On  the  15  th  of  March  last  Blackburn 
and  Bonner  became  bankrupts,  and  the  plaintiffs  were  chosen  [  244  ] 
assignees  of  their  estate  and  effects.  Solly  and  Sons  proved 
under  the  commission  their  said  debt  of  2063/.  175.  Sd.j  for 
which,  they  swore,  they  held  no  security  except  the  said  bill 
accepted  by  the  bankrupts,  and  the  guaranty  of  the  said  defen-^ 
dants,  since  which  proof  the  defendants  had  paid  Solly  and  Sons 
the  amonnt  of  such  acceptance  in  discharge  of  their  guarantee. 
The  plaintiffs,  as  assignees  of  the  bankrupts,  had  demanded  the 
remainder  of  the  hemp  from  the  defendants,  and  had  offered  to 
pay  them  whatever  charges  were  due  to  them  on  account  there- 
of; but  the  defendants  had  refused  to  deliver  it  to  the  plaintiffs, 
insisting  they  were  enUtled  to.  hold  it  in  discharge  of  their 
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guaranty  given  to  Solly  and  Son$.  The  question  for  the  opinion 
of  the  Court  was,  if  the  plaintiffs  were  entitled  to  recover ;  if 
they  were,  the  verdict  was  to  stand  for  1990f.  17s.  Srf.  If  not, 
a  nonsuit  to  be  entered. 

^^Jfeilj  Seijt.  &r  the  plaintlfiTs,  afler  opening  the  caef^,  if^ 
^ippp^d  by  the  Courts  who  eall^  upon  LenSi  SetiU^^^ppoti 
tbid/ de&ndaiU^  claim,  (He  observed  that  the  guaranty  ilrlls' 
givQB  without  any  notice  to' the  bankrupts,  (the  v^nd^^y^aK^ 
enqtured  therefore  how  they  could  be  affected  by  it)  ■  ^ 

I^ens  admitted  that  the  defendants  could  not  plaoe  th^  bftxili^' 
ruptB  in  a  worse  situation  by  any  act  done  widiout  th^ix  know- 
ledge aad  approbation ;  but  contended  that  they  were  not  in  a 
worse  situation  by  the  defendants  retaining  the  goods  which  had 
come  into  their  hands,  and  the  price  of  which  they  had  ^ttd, 
until  the  bankrupts  made  good  their  &ilure.  The  bankrupts - 
could  never  have  obtained  the  hemp  but  through  the  purchase 
of  the  defendants ;  for  it  is  stated  in  the  case  that  Solly  and  Ca 
would  not  have  sold  it,  without  their  guaranty :  if  therefore 
they  claim  the  benefit  of  taking  the  purchase  out  of  the  de- 
fendants' hands,  it  is  but  reasonable  that  it  should  be  upon  the 
terms  of  paying  the  defendants'  price,  who  are  the  meritorioiis 
parties  to  this  contract  Unless  it  can  be  shewn  that  thepay*- 
ment  by  them  to  Solly  and  Co.  was  a  payment  in  their  own 
wrongs  and  not  for  the  benefit  of  the  bankrupts,  they  wiH  be 
entitled  to  stand  in  the  place  of  the  vendors,  and  may  eithei^ 
stop  the  goods  in  transitu^  or  retain  them  for  their  lien  fbi^' 
the  price.  The  assignees  will  still  have  the  benefit  of  the^ . 
purchase. 

Mansfield,  C.  J.    The  fiale  was  perfectly  complete,  the  bill 
accepted,  and  the  hemp  delivered  to  the  defendants  for  the  use 
of  the  bankrupts.    It  was  a  very  unwise  contract  on  their  part, 
and  I  am  very  sorry  for  it-;  but  the  goods  were^sold  and  drii^- 
vered  for  tiie  bankrupts,  and  the  possession  of  the  defendants 
was  their  possession.     It  was  a  delivery  to  the  bankrupts*  ^ 
There  is  no  room  for  any  stoppage  in  transitu ;  thei  goods  ''tiir^' 
arrived  ^  tb^  place^  of  delivery,   into  the  pos^ssmi  ^^of  tttd^ 
hffcv|a^p^.  for  which  reason  also  no  lien  can  arisei    ^^^ o/i'  tcj    ml 
,  /^  J^fr  4%f«i0N.  Judgment  for  th«  plAAnrliff^^ 
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1  liif  tbiif  cas^  the  declaration  contained  a  count  upon  a  policy  ^i^  wi  actkm 
-yi-Qtafisxarsncef  at  and  from  Alicante  to  a  port  of  discharge  in  underwriter  for 
QfAa^firiiain,  upon  goods  by  ship  or  ships.     The  interest  w«tf  f„I^J^ 
t^fffT^d  to  be  in  the  plaintiff,  and  the  loss  to  be  by  captorei^  cannot  setoff 
There  were  ako  common  counts  for  money  paid  and  expended,'  aUboug^'uwBy 
wifipej  had  and  receited,  and  on  an  account  stated.     Thcf  plea  ^^^^  ^^}J^' 
was  the  general  issue,  accompanied  with  notice  of  set-off.  This  unienhecao 
cause  was  tried  before  Mansfidd,  C.  J.  and  a  common  jury,  at  JJaJ^iJetultT' 
the.  sittings  at  GtuldhaU  after  Trinity  term  1811,  when  a  yer^  of  ibe  reiatiw 
dict.^ras  found  for  the  plaintiff,  with  damages  32/.  185.,  subject  ^^oMured, 
to  the  opinion  of  the  Court  on  the  following  case.     The  de-  bniker,  and 

^11         -111  !•  o  I         »Tii_  1  underwriter,  li 

fendajit  subscribed  the  policy  for  300^      Ihe    goods  were  such  as  to  take 
shii^ied,  as  in  the  declaration  mentioned,  on  boai*d  the  ships  J{j^  ^nm  ^ 
Discado  and  Louisa^  and  were  the  property  of  the  plaintiff.    la  rule,  wbich  h, 
the  course  of  the  voyage  from  AlicarUe  to  Great  Britain^  the  ^f*  ^^  uoder-^ 
Ditcado  was  captured,    and  recaptured.     The  Louisa  sailed  ^riieir  for  the 
H.^th   convoy  and   arrived,    whereupon  a  return   of  premium  conclusive  evi- 
heca^poe  payable  by  the  terms  of  the  policy.     There  was  upon  iJ^umUh^iie 
tl^  whole  insurance  a  short  interest,  whereupon  also  a  return  has  paid  the 
of  premium  became  payable.     The  premium  in  respect  of  the  underwriter. 
d^fflBclant's  subscription  amounted  to  31/.  105.     The  amount  of 
t^  loss  by  salvage  paid  to  the  recaptors,  and  of  the  returns  of 
premium  for  convoy  and  short  interest,  was  agreed  to  be  10/. 
\9$.  ^d.  per  cent,y  being  32/.  185.  on  the  defendant's  subscrip- 
tion*     The  defendant  claimed  under  the  following  circum- 
stMC9S  to  aet  off  the  premium  stated  to  have  been  paid  to  him: 
Tlie  insurance  was  effected  by  Messrs.  Wagstaffs^  who  were  in- 
surance brokers,  by  the  order  of  Messrs.  Larrazahal^  Menoj^, 
ami  TrotiageTj  merchants  in  London^  who  received  the  orders     [  247  ] 
foCs  :{Mid  caused  the  insurance  to  be  effected.     The  premiiim 
inMt4tiie<lin>  the  policy  to  have  been  received  by  the  deiend- 
aotb  ^As  (Hot  paid  to  him,  but  he  debited  Messrs.  Wagsfaffi^ 
the  brokers,  with  the  amount  in  account,  and  they  in  ih^' 
aciKwnt!  gave  him  credit  for  the  premium,  according  to  the 
usual   mode  of  dealing  between   brokers   and   underwriters. 
The  brokers  in  the  same  manner  debited  Messrs.  Larrazabal^ 
J\IcnoyOj  and  Co.  with  the  premiums,  but  they  had  not  been 
\Q  paid 
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1812.       paid  the  amount  thereof.     Messrs.  Larrazubaly  MenoyOf  and 

Co.  in  like  manner  debited  the  plaintiff  with  the  same  in  their 

AMiND*  g^QQimi-  y^^  jjj^j^  |J^|.  ^gy  jj^  jjQ^  J3^,j  pi^^j  ^g  same.  At  the 

Floou.  time  when  the  policy  was  effected,  no  communication  was  made 
'  to  the  defendant  th|it  the  plaintiff  was  in  any  manner  interested 
or  concerned  in  the  insurimce.  Messrs.  WagstqffSf  t^e  brokers, 
and  Messrs.  Larraxabalj  Menqyoj  and  Co.^  had  both  stopped 
payment.  The  question  for  the  opinipa  of  the  Coj^rt  was, 
whether  the  defendant  could  set  off  the  amount  ^,  ibe 
premiums  due  to  him  as  above  stated  against  the  claim  ^  lifce 
{daintiff  in  this  action.  If  the  Court  should  be  of  c^ioion  that 
he  could,  a  verdict  was  to  be  entered  for  the  plainti^Tfpr  IL 
Bu:  if  not,  the  verdict  was  to  stand.  •   >  ^ 

This  case  was  argued  hjLenSj  Serjt  (in  the  absence  oiBesif 
Serjt)  for  the  plaintifi^  who  contended  that  there  was  nothings 
to  take  this  case  out  of  the  ordinary  course  of  dealing  between 
.  broker  and  underwriter,  so  as  to  enable  the  underwriter  to 
maintain  his  set-off  against  the  assured. 

Shepherdj  Serjt,  contra^   cited  Airey  v.  Bland^    1  Park^  6 

Ed.  S4. ;  but  observed  that  that  case  depended  on  a  special 

contract  between  the  broker  and  the  underwriter,  and  therefore 

.   t  248  3     did  not  govern  this  case.    He  observed,  that  if  it  had  appeared 

on  the  face  of  this  case  that  the  underwriter  had  paid  the  losses 
and  returns  of  premium  to  the  assured  through  the  medium  of 
premiums  retained  in  the  hands  of  the  broker,  it  might  have 
sufficed ;  but  it  did  not  appear  upon  this  case  how  the  accounts 
stood  between  the  parties.  He  also  cited  Shee  v.  darksoHy  12 
jEo^,  507. 

Mansfield,  C.  J.  That  case  depended  upon  the  question, 
whether  by  the  terms  subsisting  between  the  broker  and  the 
assured,  the  broker  had  authority  to  receive  the  short  interest 
and  losses.  The  assured  may  take  the  policy  out  of  the  broker's 
hands,  and  insist  upon  receiving  the  losses.  The  Court  must 
there  have  proceeded  on  the  ground  that  the  broker  had  au- 
thority to  receive  the  losses,  for  he  held  the  policies. 

Heath,  J.  That  case  has  nothing  to  do  with  this.  When 
the  assured  is  admitted  to  have  paid  the  premium,  it  is,  as  be- 
tween the  assured  and  the  underwriter,  actually  paid.  The 
admission  of  the  receipt  of  the  premium  is  an  admission  that  it 
f  shall  be  idlowed  by  the  underwriter  in  account,  and  how  that 
account  stands  between  these  parties  we  do  not  know,  for  it  is 

not 
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not  stated  in  this  case,  bat  it  mnst  be  allowed  in  account  by       181S. 

llie  broker  to  the  underwriter.  . 

Judgment  for  the  plainti£  ^*  OAUoxtm 

Fioau. 


Graham  v.  STURT(a).  jbw.6. 

TENSi  Serjt  opposed  the  justification  of  bail  in  this  case^  itbatoAcinit 

on  the  ground  that  one  of  them  {Jokti  Calcrqft^  Esq.  of  iMii,  that  be 
BempOone  Holly  m  the  parish  of  CarfgCastley  m  the  county  of  5^5|]];2^ 
Donety)  was  a  member  of  parliament,  and  that  no  privileged  wbmby  the 
person  could  be  bail  on  account  of  the  difficulty  of  proceeding  Se^yedT^ 
aindnst  him^    The  only  authority  he  cited  was  in  1st  Siderfifu  iDobtamii^ 
p.  68.J  where  the  tipstaff  in  chancery  was  put  in  as  bail,  and  hjm. 
ofcgectcd  to,  as  being  privileged,  which  objection  the  Court 
there  held  good. 

Per  Curiam.  We  think  he  ought  not  to  be  bail  firom  the 
difficulty  of  proceeding  against  him;  the  justification,  there- 
fore, must  be  disallowed.  But  they  gave  time  to  put  in 
another. 

[a)  JSx  relatione  Mri*  WMngton. 


Baxter,  Demandant;  Baxter,  Tenant j  Newman,"       ^•*-''- 

Vouchee. 

J^LOSSETj  Serjt  moved  to  amend  a  recovery  ^Hbich  had  ]^^2d  by 
been  suffered  of  lands  in  Western  TuroUky  by  inserting  the  iotertaoo  cim 
fBnstt  o{  jfylesburyy  upon  an  affidavit  that  they  were  omitted  ^^^j^^oK 
by  mistake,   but  it  appeared  that  the  mistake  in  some  sort  ^»  ^A^J^T- 
affiscted  the  deed  declaring  the  uses,  as  well  as  the  recovery,  the  deed  de- 
The  land,  the  title  whereof  he  sought  to  perfect,  was  a  close  ^"^*i,g 
called  Plowed  Hayesj  ^parcel  <^  a  larger  estate.  In  the  margin  parish  being  no 
of  the  deed  to  lead  the  uses  was  a  miq>  of  the  whole  estate,  ^^medla  the 
to  which  the  deed  referred^  and  mxm  the  site  of  the  several  deed  then  by 

fcfeienoe  to  s 

doses  in  the  map  were  written  their  respective  names.    Upon  map  in  the 
diis  was  written  "  Plowed  Hayet^  in  the  parish  of  Ayle$bunf!*  "^"theSemc 
In  the  parcels  of  the  deed  all  the  closes  were  enumerated  by  of  thecioieand 
name,  and  amongst  others  Plowed  Hayes  and  Meophams^  and  ^J^edT^^ 
after  the  names  of  the  fields  ouirht  to  have  followed  these  together. 
wofds,  <<  whidi  doses  called  Plowed  Hayes  and  Meophqms  are    ■-    ^^  •■ 

situate 
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|81^»       situate  in  the .  parish  of  jfylesbunf,*'  and  all  whi^h  ^Qther  closes 

^^ — '        except  Plowed  Hayes  and  Meophams  are  situate  in  tnie  p^sn  or 

Ktoi^iflWt     ^^^ston  Titrville:  but  the  former  clause  was  erroneously  omitted, 

•  ^     .       so  that  the  deed  stood  thiis :  "  and  all  which  other  closes  ex- 

cept  Plowed  Hayes  and  Meophams  are  situate  in  the  parish  of 

(  kci;  1       Western  Turxnlle"  and  no  parish  was  by  the  context  of  the 

t^r  _:^  T       deed  assigned  for  Plowed  Hayes  and  Medp/iams.    It  was  further 

i.  ^worn  tl^at  Plcrwcd  Hayes  was  in  the  parish  oi  Jyle^fffrj/^fjE^ 

j  ^Ivat  it  was  intended  to  pass.  ^ 

,   7%tf.  Cow/ permitted  the  amendment. 


T    :  ;•  J.    .' 


(IN  THE  EXCHEQUER  CHAMBER.) 

FuRL-ONGE   V.    RuCKEJi. 


flr&S; 


i  JR^^^^^  moved  that  upon  affirmance  in  error  of  the  judg- 

lowrd  on  ment  which  had  been  obtained  below  in  this  case,  interest 

jildinie^ronV  ™^g^^  ^^  Computed  on  the  amount  of  the  verdict  The  action 
contract  to  below  was  assumpsit  on  the  following  instnunent :  No9*  26, 
the  mjceptor^f  1801.  Mcssrs.  JBwcA^,  Having  immediate  occasion  for  500/»i 
ft  bill  so  much  you  will  oblige  me  by  accepting  my  draft  at  60  days  for  that 
dividradio^a  sum;  and  in  case  that  upon  the  settlement  of  WeinhoWs  affairs 
wtete"houi.!  *niore  than  that  sum  shall  be  coming  to  Messrs.  W.  purUmgt 
fall  short  of  the  and  SoDs,  oi^  Mountsertat^  on  account  of  their  demand^  you 
bill.  ^    wiU  then  be  pleased  to  carry  such  surplus  to  their  credit;  but 

[  ^251  1  i^  C(^^  ^^^  I^ss  xhoxi  the  sum  of  500/.  shall  be  coming  to  them, 
then  I  do  hereby  engage  to  make  good  the  difference  to  you 
immediately.  (Signed)  Wm.  Ficrlonge^  jun.  In  consequence  of 
that-^olicitation,  the  defendant  in  error  accepted  the  bill  of  the 
plaintiff  in  error  at  60  days'  sight  of  the  same  date  for  500/. 
The  jury  gave  a  verdict  for  501/.  145.  7^.,  being  the  amount  of 
the  sum  due  to  the  plaintiff  below  for  principal  and  interest, 
after  deducting  therefrom  all  the  amount  of  the  dividends  re- 
c^ved  from  Weiiiholf^  effects. 

MAMVfjSLD,.  C  J»    at  fir$t  inclhied  to  think  it  was  a  mere 
lotecpf  jnoney>  without  any  agreement  for  interest 

JSut  Hkath/  J.   observed,   that  in  a  case  from  Liverpool^ 
where  payment  was  to  be  made  by  a  bill  at  two  month%  interest 
had^been.  allowed. 
J^ACDONALP,.  C*  6.    thought  he  might  be  considered  as 

^  .  lu^viiig 
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having  paid  the  money  on  the  bill,  and  that  this  was  only  a        iSlS. 
circuitOQs  way  of  reimbursement.  "" — \ 

Rule  absolute  to  compute  interest    *  W^frOf 

RUCKEB. 


Booth  v.  Druce,  ^,,  .^ 

Fib.  10. 

I§HEPHERI>,  Seijt-  on  the  first  day  of  this  term  obtained  a  ,^,^^^^J* 
rule  nisi  that  the  warrant  of  attorney  given  to  secure  fka  ao  soooityof  k 
annuity  of  69/.  per  annum  might  be  set  aside,  upon  an  affidavit  Jf^IJ^lli^J^l^ 
that  at  the  time  of  granting  the  annuity  it  was  agreed  between  made  at  a  tiiae 
the  parties,  that  the  annuity  should  be  redeemable  upon  repay-  thean^ioal 
men!  of  tke>auai  of  500/.«  the  same  sum  in  consideration  of  «'*"^/>^*^ 

V^.  J  annnity  and 

which  it  had  been  granted,  by  instalments  of  100/.  at  a  time;  rarolment  of 
and  that  upon  payment  of  each  instalment,  one  fifth  part  of  J^^^t'to  be 
the  annuity  should  cease,  and  that  there  was  no  mention  of  this  memorUloed. 
sgetexaexii  for  redemption  by  instalments  in  the  memorial  which 
had  been  inrolled ;  he  also  moved  that  the  plaintiff  might  pay 
the  costs  of  this  application. 

Vanp^han,  Seijt  now  shewed  cause  against  tliis  nde  upon 
affidavits,  which  stated  that  there  was  contained  in  the  annuity 
deeds  executed  immediateLy  at  the  time  of  granting  the  annuity, 
a  proviso  for  redemption  upon  repayment  of  500/.  and  that  that 
proviso  was  noticed  in  the  memorial^  but  not  tlie  agreement 
ndw  stated;  but  that  some  hours  after  the  deeds  had  been 
executed,  and  the  memorial  dT  the  transaction,  such  as  it  then 
subsisted,  had  been  inrolled,  the  plaintiff,  upon  the  defendants 
request,  indulgently  signed  an  agreement  to  the  following  effsct: 
^  li  who  have  this  day  purchased  an  annuity  of  69/.  for  500^ 
redeemaUe  for  500/.  at  one  month's  notice,  hereby  agree  diat 
it  nay  be  redeemed  by  instalments  of  100/.  at  a  timd." 

Shepherd^  in  support  of  his  rule,  contended  that  this  cate 
wai  similar  to  a  case  of  Sawyer  v.  Bunce^  where  it  was  held,  that      [  253  ] 
a  subsequent  transaction  must  be  memorialized.  :.  < 

Mansfield,  C.  J.    The  very  terms  of  this  papier  answer  this-* 
apptieatk)!);'  f<Mr  they  speak  of  the  plaintiff  hav^fig  par^as^ 
referring  to  this^as  to  a  completed  transactiOili-theitfof^it  tfMiof 
noe^^br^ffieinC^ttelizSied.     I  take  it  for  granted,  t)iat^if|.SSld%irnl 
Bitmt=^Vfa^imAA  Cd  be  a  part  of  the  origiAid^«f«nM;$ltOft4  ^'^^^'^ 

Ruleidi]9t^kge^|l<»  ^ 

6^  diS)ffir*/;f.Va8  absent  sitting- on  a  special  comraiswon  ferVlieftiil  of 
cerMlHMtora  taken  in  arms. 

JODDTIKL 
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j7«^,  11.  JODDREL  V. 


A  ooment  in*  fT^HE  defendant  s  attorney  had  obtained,  and  served  upon  the 
Jods^ssam-  plauitift  s  attorney,  a  summons,  in  order  to  obtaining  a 

i^^r^'irt  Judge's  order  for  changing  the  venue,  upon  which  the  plaintiflTs 
uniea  the  order  attorney  indorsed  his  consent,  but  neither  party  ever  attended 
nndRrredpar-  before  the  Judge,  nor  had  the  order  been  drawn  up:  after  the 
M«nt  thereto,    defendant's  attorney  had  obtained  all  the  benefit  which  he 

wanted  from  the  order,  he  proceeded  in  direct  breach  of  good 
faith,  as  if  no  such  summons  had  been  served:  and  upon  an 
application  to  the  Court  upon  this  subject,  no  irelief  was  granted 
him,  the  Court  holding  that  unless  the  order  is  regularly  drawn 
up  and  served,  the  consent  is  of  no  avail;  but  that  the  parties 
may  proceed  as  if  no  such  summons  had  been  taken  out. 


t  ^^*  3  Grimstone  v.  Bell. 

JFkb.  18. 

SfeiJT^*^  THHIS  was  an  action  of  quare  impedit  The  counsel  who  ad- 
fiwD  the  terms  vised  upon  the  cause,  findi^  that  in  the  pleadings  the  de- 

?J^^^~ 'SJ*^  fendant  made  title  to  the  advowson  as  appendant  to  his  manor, 
€Tidenceof  tn  and  seeing  reason  to  advise  him  to  state  his  title,  as  to  ah  ad- 
equity  is  neoet-  ^^^son  in  gross,  directed  him  to  move  to  put  off  the  trial  for 
nij  to  attain  the  sake  of  obtaining  time  to  amend  the  pleas,  and  of  discover- 
the  case.  iug  evidence  of  certain  fiu^ts  material  for  his  defence,  fisr  which 

purpose  it  was  expedient  that  he  should  file  a  bill  in  ecjoity  for 
a  discovery:  the  motion  was  accordingly  made  at  the  York 
assizes,  and  the  event  of  it  was,  that  the  parties  agreed  to  refisr 
the  cause  by  an  order  of  nisi  prim:  but  the  defendantfs  coun- 
.sel  did  not  advert  to  the  fisu^t  that  the  order  of  nisi  prius  was 
obtained  iq>on  the  usual  terms,  contained  in  a  printed  form,  oi^ 
amongst  others,  filing  no  bill  in  equity,  l^e  defendant  having 
afterwards  filed  his  bill  for  a  discovery,  found  out  that  he  was 
obnoxious  to  process  of  attachment  for  a  contempt,  in  odnse- 
•quence  of  which 

Pdl^  Seijt.  now  moved  to  amend  the  order  €if  nisi  priui^  and 
rule  of  Court  made  in  pursuance  thereof,  by  striking  out  the 
words  **  and  also  consenting  not  to  bring  any  writ  of  error  or 
file  any  bill  in  equi^."  * 

Shepherdf  Seijt  opposed  this  motion  ih  the  first  instance^ 

upon 
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upon  the  ground  that  it  would  enable  the  defendant  to  get  aver       1813. 

the  ensuing  York  assizes.  

♦Mansfield,  C.  J.    If  it  be  necessary  for  the  defendant  to    ^"^^'^^^^ 
have  evidence  by  the  answer  of  the  defendant  in  equity,  be&re        Bbll. 
he  can  with  safety  proceed  to  trial,  the  trial  ought  to  be  post-    [  *255  ] 
poned  till  after  the  answer  is  put  in.'    Neither  is  this  the  sort  of 
biU  in  equity  which  the  rule  of  Court  contemplates,  and  which 
means  a  bill  filed  to  pos^ne  the  payment  of  a  debt,  or  for 
othet  purposes  of  vexatious  delay.     The  Court  granted  a  rule 

fttttrn 

On  this  day  Shepherd^  admitting  that  they  could,  not  with- 
stand this  application,  the  Court  made  the 

Rule  absolute. 


SaWBRIDGE  v.    CoXWELL.  F9h.\*L 

/iNSLOWj  Serjt  obtained,  on  a  former  day,  a  rule  ntsx  calling  ?*^P^!?^v/ 
upon  the  plaintiff  to  shew  cause,  why  the  costs  allowed  tathe  coitt,  detWen 
plaintiff  should  not  be  restricted  to  the  costs  of  the  action  up  to  J^^IJlJj^g 
the  24th  of  October,  the  plaintiff  having  taken  out  of  court  7L 1 45.,  aoccpu  fipom 
the  sum  which  the  defendant  had  paid  in,  and  which  he  had  pre-  ^^  ^i^\ch  was 
▼iously  tendered  to  the  plaintiff,  on  a  siunmons,  on  that  day,  and  ^'*^  5**  ?"" 
that  the  prothonotary,  who  had  allowed  costs  up  to  the  time  of  tioo,  h»tbmll 
'taking  the  money  out  of  court,  might  review  his  taxation.    Lens^  ^^^^^^^J 
Serjt.  shewed  cause  against  this  rule,  upon  an  affidavit  of  the  of  the  plaintiff^ 
plamtiff  that  on  the  20th  Jugust  1811  he  applied  to  Morton^  his  *^  ^'^^ 
attomeyi  to  bring  an  action  against  the  defendant  for  the  amount 
of  the  plaintiff's  wages  and  monies  paid  for  the  defendant's' iisCf 
amounting  together  to  142.  145.    In  the  case^of  Zeexfin  v«  Omh 
ell,  ante,  2.  203.,  and  Roberts  v.  Lambert^  ibid.  284.,  it  wais  in- 
deed held  that  if  the  parties  have  agreed  to  take  a  lesser  sum 
ilian  they  sued  for,  or  if,  upon  going  on  to  trial  they  recover  no 
more,  they  shall  have  no  costs ;  but  both  those  cases  have  been     [  256  ] 
questioned  in  a  late  decision  of  Burmester  v.  HUchj  IS  JEastf 
551. 

Onslow  admitted  that  if  the  plaintiff,  in  afterwards  accepting 
the  smaller  sum,  had  receded  fi*om  his  rights,  this  rule  must  be 
discharged;  but  this  was  a  case  of  vexation;  for  the  plaintii^  y 

kept  out  of  the  way  to  avoid  a  tender  till  after  the  declaration  f 

served,  and  the  plaintiff's  wife,  who  took  the  management  of  all 
pecuniary  matters  for  him,   reftised  to  accept  the  sum  when 

8  offered 
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iM 


j\, 


I  i" 


181ff  '■     offered  her,  the  only  object  of  which  could  be  to  obtain  the  costi 
— X —        of  the  declaration;  for  it  is  positively  sworn  that  no  more  than 
^^^"IJjJ''^    1L  145.  was  ever  due.  "  U 

OfswiLb.         Mansfield,  C.  J.     The  plaintiff  assigns  no  reason  why  he 
'•  \      ever  asked  for  more  than  7L  145. ;  if  hisafldavifeHhMl  dUWi^ 
"^^'    '/  that  he  demanded  more  because  he  h^magoa  ttt  teqtmmAont 
*  *  rhnt  that  he  had  at  length  accepted  a  less  snip  ra^ev  ilttu^fki»<il 
**[  '"  *      aue  the  cause,  it  might  be  different;  bu^the^defendanl  hdppAi#!^ 
tively  sworn  that  no  more  than  7/.  14i.  was  due^-  aad'tile  \fimU*>'* 
tiff  has  not  contradicted  him.     It  is  not,  howovei*^  to  b6|ldgeai<i 
4IS  a  general  rule,  that  because  a  man  doe^  piteis^^uniMd^^itrntHir 
having  no  hope  of  getting  paid  if  he  recovert  ttiore, :  tdlilim  lyri^ 
Accept  a  smaller  sum  than  he  at  one  time  daimed^  ihe<atUiawHii 
fore  to  pay  the  costs.  •'-        i^f-   t^rjp  *4il 

Heath,  J.     The  plaintiff  has  sworn  in  i^uch  a  mtaiiKP^  Bi^^$A*' 
\^'  ;  mislead  the  Court,  swearing  that  he  instrulsted  his  attofVie^t^f 

bring  an  action  ior  14/.  145.^  but  not  swearing  hA  beIiei^!4tf*tO'-(' 
be  due.  •  '  .      \       .  -.U  1- 

-  Rule  «l*oMlfe'«<r 

-     If  in  ,. 

^''  -        .        :.  Ni  ''r»  f^:>fi"1« 

n^\h[      MANr.EY,  Plaintiff;  Tattersall  and  ^^^^^.^f^^^^'^^,, 

F.n-VfliPiiiied      T  JS>?S,  SerjL  moved  to  amoiul  a  fine  by  Jnserrfng  thp  wbrtT  , 
wonJaci^Uson,    .      advowson  after  the  v/ord  rectorj-.     It  was  at  first  w^^  ^^^ 
the  ««M  Vec-     bended  that  tlie  word  rectory  would  suffice:  but  a  doiiDt oaym2 
thoasht  ibsaf-    arisen  OS  to  that  pomt,  it  was  wished  to  insert  the  woru 
fiJciit.  *  .        ^Qfi.    The  deed  declaring  the  uses  of  tlie  fine  contains  the 

advowson,  donative,  &c.  ... 

Per  Cunanty  Be  it.so, 
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I'itftr  t-«.--«x.  . '!  .'*;.  . .  .     •  ■  •' 


Rirx  r.  BfiHJAMiy  Walsh,  Esq.  M.P.     '    ' '     <|q<t  cbMAer. 

fnUB  patniwr*  wm.  tried  at  the  Old  BaiUy  Settimn,  kdd  tM  m. 
-^1  h<iiMW|ij  1  %h%  .before  MaedonaU^  C.  B.   The  first  count  <)r  kef  j|l^S||^. 
tti»ii|Mlihmett»  leharged  him  with  stealing  twentyHwo  Bank  of  *i^*  proprie- 
'*''  *|^i>etea,  for  the  payment  of  10002.  each,  and  of  tl^  tothepraptr 
^WOtiL  eMh4  and  one  other  for  die  payment  of  90OI4  ^^Vh^^ 
"•pertjr  of  Sir  T^oeuw  Plumer.    There  were  other  coiaits»  tiM  ttock  hr 
dfcrihii^'  the  prc^r^  to  be  a  bill  of  exchange  for  ^^^  ^J^ 


«t:  of  23,200/.,  and  of  die  Talue  of  22,2001.,  and  ^^?^^ 
iitlwrivdaieribiny  it  to  be  a  warrant  for  the  payment  of  die  «nietal  \Am  to 


Kka  awn  and  of  the  like  value,  the  same  being  the  property  ^|[[^*^^^^^ 
€if .  At  wtiA  Sir  71  Plumer^  and  the  said  sum  of  money,  for  the  Mnoot, 
thfL  payaHBt  whereof  they  were  made,  bdng  due  thereon  la  latemiMwoii 


Sir  T.  Plumer^  the  proprietor  thereof  against  the  form  ^^y»^ 
of  the  atatate,  &c.    Tlie  jury  found  the  prisoner  guilty,  and  tiM  wmtj  vitk 
dMt  ka  mceiml  die  draft  of  Sir  T.  Plumer  widi  a  fraudulent  de-  J^  "^^^ 

arm,  MM  (wv 

of  appropriating  a  part  of  its  proceeds  to  his  own  use.     A  the  tenUn  of 
was  reserved  for  the  consideration  of  the  Judges,  whe-  ohedHbr&MiiL 


r*  nader  thia  folding,  and  the  circumstances  of  the  case,  thfe  riML.^juf** 
amounted  to  felony.     The  circumstances  were,  that  the  Um  priodpiir 
was  a  stock-broker,  and  had  for  some  years  been  em-  ^JTTJ  ^^ 
flhyadf  ia  duU  capacity  by  the  prosecutor.     In  the  month  of  for  a  Uttwm 
Jli|p  Mil  the  prosecutor  cmnmunicated  to  die  prisoner  that  he  f^'lrUiiHi 


an  estate,  and  should  have  occasion  to  sell  stock  ^- 

CMQiMrMHi* 

IfSMf  for  it  by  the  28th  oi  September^  when  the  purchase  was  to  TIm  htdim  f» 
hm  Mm|pkted ;  and  he  consulted  the  prisoner,  *  whom  he  was  in  2|ricbuii%r 
tiiolialMt  of  oonaulting  respecting  the  most  advantageous  way  of  ttMobtck;  widi 
iiiatiiiiig  hia  property,  whether  he  should  then  sell  out,  or  wait  yS^  «BeiN»- 
wntSL  the  period  whoi  the  money  was  to  be  paid.    The  stocks  J!^  ^i^,^ 
1'  af  libit  time  very  low,  and  the  prisoner  advised  him  topoet-  and  deiimwi 
the  sale,  which  he  accordingly  did,  requesting  the  prisoner  !||||^||2Mf«  oftte 
\  him  of  such  changes  as  miffht  occur  in  the  state  of  the  priaeifAJ,  aai 

with  aaft  df  t^ 

In  October  J  the  dde  not  being  yet  completed,  he  again  rrrithwte.fi5 
the  prisoner  on  the  same  point,  who  repeated  the  same  ^j^lff** 
althoi^  the  stodcs  had  materially  risen  in  the  mean  fcrcip  ootai, 
assigning  as  a  reason,  that  the  commissioners  for  liqui*  ^|f^^^^f|[^ 
'lie  national  debt  would  in  November  increase  their  pur*  chaaad  with  in. 

tentkioto 
abtoondf  awl 
f$i»  Nit  ia  diacbarge  of  other  debts  of  bit  owr,  and  abfconded.    Held  fhat  this  was  no 

Vr.  S  chsaes,     [  *S£9  1 
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IBIS*.      chases,  which  circumstance  was  likely  then  to  have  a  £Eivourable 

— — :    .  effect  on  the  fiinds.    About  the  25th  of  Naoember  the  prisoner 

^^   :  ..  learning  that  many  persons  had  bought  largely  into  the  funds, 

ViAxIm*  "  -  on  the  same  speculation  on  which  he  had  himself  relied,  antid- 

• '  pttted  a  &11,  and  wrote,  to  (he  prosecutor  advising  him  of  this 

;  opinion,  and  of  the  fact  that  the  stopks  would  shut  on  the.Sd  of 

'  pecember^  in  order  that  the  sale  might  be  previously  made 

tie  shortly  after  called  on  the  prosecutor,  and  stated  die  same 

.  thing.    Tlie  prosecutor  requested  him  to  obtain  further  infer- 

*  niation,  and  on  the  29th  oi  November  requested  the  prisoner,  if 
..•  lie  continued  in  the  same  way  of  thinking,  to  make  any  bargain 

with  req)ect  to  the  stock,  which  he  thought  proper.    Iitcpnae- 

:   qiience  of  which,  the  price  of  the  stock  having  already  begun  to 

J^.  &U,  the.  prisoner  on  that  day  contracted  for  the  sale  of  the  stodc, 

-and  represented  to  the  prosecutor  that  it  was  to  be  completed 

,  (on  the  2d  of  December^  but  no  precise  day  was  in  truth  fixed  by 

the  purchaser.    The  prosecutor  not  finding  it  convenient  sooner 

to  attend  at  the  bank,  completed  the  transfer  on  the  5th.;  but 

''  .  '  "  not  having  instant  occasion  for  the  money,  he  asked  the  pri« 

•  soher  whether  he  had  not  better  invest  it  in  exchequer  bill% 
C  SSO  }•••  ^vhich  the  prisoner  recommended  him  to  do.    The  prisoner  on 

that  day  received  the  whole  proceeds  of  the  stock :  upon  his  al« 
.  leging  that  it  was  too  late  an  hour  .for  the  purchase  of  excho^ 
-quer  bills  on  that.day,  he  was  directed  by  the  prosecutor  to  pay 
it  to  Messrs.  Gosluig^y  the  prosecutor's  bankers,  to  his  account. 
The  prisoner  paid  it  to  Robarls  and  Co.  his  own  bankers,  and 
'gave  Messrs.  Goslings  a  check  on  Bobarts  for  the  amount, 
^1^500/.  On  the  following  day  he  waited  on  the  prosecutor, 
.who  gave  him  a  check  on  Goslings  for  22,200/.,  to  be  invested 
in  exchequer  bills,  which  were  to  be  brought  back  to  the  prose- 
cutor the  same  day,  but  did  not  accompany  the  delivery  with 
ahy  express  stipulation,  that  the  money  should  be  paid  to  Go8»0 
■lings.  The  prisoner,  who  was  in  great  pecuniary  embarrass* 
ments,  had,  as  it  appeared  from  some  of  his  letters  which  were 
•intercepted,  and  were  read  in  evidence,  meditated  to  emigrste 
.  to  America  /  and  in  order  to  raise  th^  means,  intended  to  have 
lippropriated  to  his  oi^  use  a  large  sum,  with  which  he  expect^ 
^  to  be  intrusted  about  this  time  by  a  person  named'  Oldham^ 
iqr  the  purpose  of  purchasing  stock,  and  with  this  view  he  .had 
^  an  the  29th  of  Naoember  applied  to  an  American  broker  to  pro* 
cure  him  American  stock,  of  such  sort  as  would  be  most  useful 
to  a  person  going  to  .immai^  to  the  value  of  IO,00(>/L ;  andjap 

pointed 
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pointed  to  pay  for  it  on  the  4th  or  5th  of  December ;  he  had  also        1812. 

on  the  2d  of  December  applied  to  a  dealer  in  foreign  coin '  to        

procure  hira  a  considerable  sum  of  Portugal  gold  coin ;  but  0/rf-         ^°^ 
ham  on  thig  Sd,  December  gave  him  only  1500/.  to  be  invested  in      VfALsa. 
stock,  instead  of  the  large  sum  he  expected ;  that  sum  there- 
fore being  insufficient  to  pay  for  the  American  stock,  the  prisoner 
abandoned  his  design,  and  he  applied  the  sum  in  purchasing 
stock  for  Oldham^  as  directed.     He  received  of  Goslings^  on 
the  5th  of  December^  payment  of  the  check  given  him  by  the 
prosecutor,  and  on  the  same  day,  with  part  of  that  moneyi  h^ 
purchased  6500/.  exchequer  bills,  and  with  the  reisidue  he  paid 
•fer  the  American  stock,  and  discharged  several  other  debts  of     [  261  ] 
lis  own.     He  lodged  the  exchequer  bills  at  Goslings  for  the 
prosecutor^s  account,   carried  him  Goslings  receipt  for  them, 
and  told  him  that  he  had  purchased  of  Messrs.  Coutts  exchequer 
bills  for  the  residue  of  the  amount,  but  that  Trotter.,  a* partner 
in  Coutts*s  bank,  who  was  then  absent  from  London^  had  them 
under;  his  own  key,  and  would  not  return  to  deliver  them  till  the 
following  Saturday.     He  represented  that  he  had  repaid  into 
Gosling^s  hands,  to  remain  there  for  the  mean  time,  the  fesidoe 
of  the  'prosecutor's  money.     He  had  on  the  morning  of  the  5th 
brouglit  with  him  from  the  country  where  he  usually  slept,  a 
portmanteau  of  linen  and  other  necessaries  with  which  he  had 
providied  himself  without  the  knowledge  of  his  family ;  and  on 
the  same  day  he  purchased  some  stockings  in  London,  laying 
he  was  going  out  of  town;  and  having  after  these  transactions 
taken  possession  of  the  foreign  gold  coin  and  American  securities, 
he  set'out  for  Falmouth  in  the  mail,  in  which  he  had  previously 
securld^a  place  under  a  fictitious  name,  intending  to  embark 
for  Lisbon  in  a  packet,  which  according  to  the  regular  course 
would  sail  the  day  after  his  arrival,  and  thence  to  pass  over  to 
America.     He  left  with  his  clerk  a  note  addressed  to  the  prose- 
cntoi^  purporting  to  bear  date  on  Saturday  the  7th  of  December^ 
and  stating  that  the  business  could  riot  be  finished  till  the  follow- 
ing Monday  t  by  the  delivery  of  which  note  upon  the  Saturday; 
lie  hoped  to  gain  more  time.     The  bank  notes,  for  stealing 
iHiich  this  indictment  was  preferred,  were  intended  to  be  the 
notes  paid  to  the  prisoner  by  Messrs.  Goslings  in  discharge  of 
the  pr6secuti>r's  check  on  them  payable  to  the  prisoner  for 
22,200/.,  tod  the  bill  of  exchange,  and  the  warrant  dso  charged 
in  the  indictments  were  intended  to  be  descriptive  of  that 
check. 

Sf 
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•r: — ■       3^^^g&^  J^u^  absientv  bjp^t^  >o-*q  oHj  lo  ^sq  b  yii 

^^        )cf  i^(^^[^.t]^e  i^j^Q»)ep.   rH(ef«ddi»8|edihkiis€tf  h»fill«4iitr 
]^jUC(^  t4^^e.  m^9$J^:  i^  ^  ^  ^  eiU^li^iotg^  aatb  iOk  fddn^fitllM^ 

fo^  th^  p9jpgaent.of  apy  m6»eyi*CiibdiigithorproprftyTofl4«ijr 
otl^  p^»ao,  they  sIhiU  be/d^eMsedguUtf  id£ifddliy^eA^  ad^ 
m^tf^^^^md  in  the  same  ^degree,  »md  mth  oniAAibm,  ifiltfM^ 
d^urgy^  iatbe  cfame manner  as^it-woul^  hasfkhitaoritf^  olfeM^ 
llfid  stcden  Biiy  other  goodf^  of  like  iTalue  wkb'tb^ltbAtij^dfil^te 
tttph  bills  or  warrants,  op  secured  tbei:eb(f,ijihd'ir0malb|i4gpttll^ 
a^^ed.''  This  statute  has  been  xoonskidred  ^  ^mcendilfg^btil^ 
to  such  securities  of  the  kinds  therein menfionediiid  me^tf^kHIMkt 
y^ll^in  the  hands  of , the  persaa.&Gm3«ixpDi'tb^i'weii»»ttold^ 
bp  if  not  then  availabler:they  ^cail  neither  'b9^MMfc>tK>  4M^%li^ 
p^r^perty  of  any  other  per^n,  nor  can  any  ^6ney  be  ^td*to^lii 
due  on  such  securities,  as; the. statute  requires^  '^utrtt^'Nlltift 
df^wu;  by  a  person  iqxMi  ius  ovm^  bankes^  .^catnpdtpJbe  dMfifiSd  ^ 
airailabie  security,  as  long  as  k  iremaius  iki  that  peribon'i>faib<k'Y 
t)^4inift  4oe8  not  confititute  any  ddit  betweei^iithd  dfa<i(%ii^<i 
tjia  l^anker,  whose  liability  to  the  .drawer  reibaina  pnM^Iy'<^ 
aipine  as  be&^e,  not  altered  in  any  respect  by^tiite  diaft><(^  ^ 

^  ^dS  ]  ^If^^  l^s  instrument  therefore  beinjg  of  no  valuta  k^  ^tiM^ 
}fffS9ti^  of  the  prosecutor,  cannot  be  descxibed^  ^  a9  in^  tiiis^itlftUtttA 
Bient^  either  as  a  hill  of  exchange  or  warrant  for^  iHf^^pi^hM 
ojp^o^^  the  property  of  the  {Hrdsecutor,. and  vipott  wMdiI'A6 
sgil^Qf  money  for  the  payment  whereof  :^it  was  mbde^ 'irii^vd^S 
l^Qd^fl  to"  him ;  and  if  it  cannot,  neithqp  can  it  Wibrbul|^ 
pltl^  th^,  meaning  of  the  act,  as  has  been  decided^in^P!ifJpM^A 
gja$e9  ZJEast.  P.  C.  599.  But  admitting  that  it  was  a^ecitril^ 
within  the  intent  of  tlie  act,  and  may  b^  described^  aa*  iH^-t^ 
al^ye  counts^  there  has.been  no  larceny  committed  in^Miipwt 

[  9$B  ]  5^:-tbci  banker's  d^eck.  |t  was  given  to  the  prisomv  wi^'% 
ypfim  of  purchasing  exchequer  bills  to  the  amount ;  andfto^ijftQr 
flfimoi^  having  be^n  stolen  by  him,  it  was,  as  to  a.'  pKrtp'il|9- 
p|y^  in  all  respects  to  the  purposes  for  which  it  w^  deli^^^ 
Jj^  it  waa  carried  to  the  banker  upon  whom  drawn,  themomjr 
.j^f^^received  on  account  of  it,  and  the  check  itself  iefti'tlMftty 
.;f^  1^  jN^t  ^^  proceeds  afterwards  appUed.to  the  pwtAmt^ 
.cjf^dcbeyiev  bU^s^^wbich  w^re  a}^  lefts  wtth  the  yaKfnt  ^^wnltef^ 
^♦jrtfit:  Unless 


IN  THE  Tfima^oiH  /Vkky  &P  GEOR&E  III.  «^ 

I^lritA  thefe&ve  itreab  beakewn  that)  the  prisoner  in  laiii^ijl^-       l§fi.^ 
ing  a  part  of  the  proceeds  of  this  dmft,  whikt  the  renM^ddlf^^'      ^^S 
ififBqnilied  ifo^^its Jptroposed  oligett,  may  be  deemed  gi^^of        ^^ 
sMklingT  Mi€  wkdlc;.  d|^  the  charge  of  felony  has  h6tM$b(Ayi    "^^^^^^ 
P9llBe4da9ttiMi(hiib^ftai 'thisvrespeet    The  K^  ^  -^ 

t^miy'lFhMh  indoedi  isthe  principal  cme,  will  tufti  upon  ih^i 
^Iric-Mnnti.  J^bcrd^j^iHre  tfafee  poiiitt  to*  Me  eonsidtredr  tH^ 
^WHer/tlwfe  nyasrla  xifraudulent-  takuig  of  these  bank  riMJies^* 
^]gr^  irittstiievithb/bidtearrirere  the  propierty  of  the  proseeiit6r^ 
4i4ii«di|k  Jid^jfetherdt  ckaa  dose  .widiout  the  consent  of  the  pt^" 
aftdpfMlk)  rlfponrflli  Idlest  lpoinis».the  cases  are  extremely  tdc^^ 
4lM^  BfidndUbMtiJbo^  eaiistroe  according  to  the  definitions  (t^ 
IWB^f t^ea-dii  ^tbe  ,h&akg: '  To  ^xsamine  the  latter  point  flrsi^^ 
t^(^fl|ltiiirtoors  aipua  ithc^svbject  of  larceny,  though  they  viny* 
%mM«^oift  thcSc^idBiKition  of  the  crime,  yet  all  agree  in^ifii^''' 
tfrnic^k^^i^^^tlihe/htudulMiM  amiraciaiio  ret  alieiut  unimtof 
^fiiumif  moitf9id(mdnai.:uQh  l^Vor^  S  Irut.  107.     1  Hale^  Stit.' 
jglKf^lM 'A  p.iMi    eOantK  Ub.  7;  a  17.  and  fift.  10.  r.  fg.. 
MkBOHTyifMp*  U  'Yiiiat  Thedi£Seulty  which  occurs  ih  some' of 
^(jpumiis^todistiDgiiiskfthe  ground  upon  which  the  taldiig 
IvgiiMd'toitdciiiBifo  dmnmo^    The  carrier^s  case,  1  HakyiMri 
^tSmJdiwtl  though  it  is  Mt'  easy  to  understand  the  distmctMi 
UibP^jQUi^rVUk^that  the  taking  out  a  part  €g  the  goods  tmai 
^  lp$uj|«^  should  beseemed  a  determination  of  that  possei^ 
9ilfi  «f  thflx.e&nter  which  Commenced  with  the  owner's  cons^it^     [  S64  ] 
anAjr^tklh^^  conversion  of  the  whole  package  by  him  woiM 
Mftf^fi^Wt  to  such  determination.    The  stole  obsarratabn- B 
flQ^i^rille  to  the  decision  in  the  miller's  Case  also,  I  BoU.  'JSbf. 
79ilPt  16v  who  stole  part  of  the  meal  delivered  him  to  grind* 
0igt  without  entering  into  the  reasonableness  of  such  a  didtille*^. 
tiflOy  H,  b  lehough  to  say  that  in  this  case  the  prosecutor  {kuried 
botji  with  the  possession  and  the  property,  (supposing  the  aofiea 
#tfpl4  be  said  at  any  time  to  have  been  his  property,)  to  thi^ 
mjaoner.    But  in  those  cases  the  owner  had  transferred  ^thto 
IKWession  only,  for  an  especial  purpose,  and  with  a  linntea         -^'^  J 
fllject,  and  always  looked  to  the  goods  being  returned.    The 
properly  therefore  still  remaining  in  the  owner  unaltered  by  die 
Annge.  of  possession,  there  was  reason  in  construing  the  cofi- 
'WVakm  of  any  part  of  it  to  be  against  his  consent :  but  the  sain^ 
^IWlENi  does  not  hold  where  the  owner  has  transferred  both  the 
IqpofwasiQfL  and  ^A».^jm$  \fTOprietatis  also,  not  reserving  ^io  fiSti- 
aeif  «ngr  axpectanc^  of  a  return  in  specie  of  any  p^Nrfiim.  "-THe 
..--     J  statttti 


[  ?^5  ] 
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1812.       statute  21  H.  8.  c.  7-,  which  recites  doubts  whether  it^w^re 

felony  at  common  law,  where  servants  abscond  with  casket9» 

^°^         and  other  jewels,  money,  goods,  and  chattels  delivered  unto 
Wau^.      them,  by  their  masters,  seems  to  aim  at  such  a  special  deliverj 
tp  the  sei*vant,  as  would  transfer  a  possession  to  him,  and  not 
i^erely  a  charge,  as  in  the  ordinary  cases  of  sheep  committed  jto 
a  shepherd,  or  plate  to  a  butler ;  for  those  were  never  doubted. 
The  3  8c  4f  W.  S^  M.  c.  9.  5.  5.  recites  that  it  was  a  practice  to' 
l^re  lodgings  with  intent  to  have  an  opportunity  to  take  away, 
embezzle,  or  purloin  the  furniture,  and  then  enacts,  that  it  s^all 
l\e  larceny  to  take  away  wiUi  intent  to  steal,  any  furniture  which 
l)y  contract  or.  agreement  shall  be  let  to  use  in  such  lodging. 
IQotK  these- statutes,  whether  they  be  considered  as  declaratory 
or  enactive,  shew  at  least,  that  where  a  party  has  received  under 
a^  contract  a  special  usp  in  a  property  delivered  into  his  own 
possession,  there  was  a  doubt  whether  he  could  be  guilty  of 
larceny  by  any  conversion  of  that  property  to  his  own  use ;  but 
whether  or  not  felony  could  be  committed  where  the  owner  gave 
to  the  bailee  a  special  right  of  possession,  retaining  the  ultijnum 
J}^  proprietatisj  yet  when  the  owner  has  spontaneously  parted 
with  the  uUimum  jus  proprietatisy  it  is  clear  that  the  thing  so 
parted^with  cannot  be  the  subject  of  a  larceny  by  the  person 
receiving  it.  Rex  v,  Nicholson^  Jones  and  Chappel^  2  East.  P.  C 
669.     Parks* s  case,  ibid,  671.     Catherine  Coleman^ s  case,  ibidp 
672.     jiU'inson's  case,  ibid.  673.     The  last  was  held  to  come 
within  the  statute  33/7.  S.  c.  1.,  which  makes  it  an  offence 
punishable  by  imprisonment  and  pillory,  falsely  and  deceitfiilly  to 
obtain  or  get  into  the  hands  or  possession  of  the  offender,  any 
money,  goods,  or  other  things  of  any  person  or  person^,  by  colour 
and  means  of  any  false  token  or  counterfeit  letter  made  in  any 
other  jnan's  name.    The  distinction  therefore  is,  that  although 
where  the  prisoner,  witli  the  consent  of  the  owner,  receives  the 
possession,  his  subsequent  act  may,   under  circumstances,  be 
felony,  yet  where  he  acquires  the  right  of  property  with  consent 
of  the  own^r,  no  subsequent 'application  of  it  by  the  prisoner  6&a 
constitute  a  felony,  though  it  may,  if  other  circumstances 'concur, 
be  an  offence  within  the  last-mentioned  statute,  or  within  the 
statute,  of  fiilse  pretences,  30  G.-^.  c.  24.  s.  1.,  which,  like  the 
former,  speaks  of  an  intent  to  cheat  and  defraud.     This  is  the 
mere -case,  where  a  man  contracts  to  do  a  thing  which  is  ih  the 
-course  of  his  trade,  for  a  certain  commission :  the  money  paid 
:\ICH  hknoh  this  contract  creates  a  debt,  and  nothing  but  a  debt. 

^    Supposing 


nr  THS  FxFlnr-sscoND  Yxae  of  GEORGE  IIL  ^  26^ 

jSh^pposiiig  that  the  notes  had  been  (which  they  never  were^)       1812*     ' 

the  properQr  of  the  prosecutor,  the  contract  was  not  that  this        — ^ 

prosecutor  should  receive  back  these  idendcal  notes,  but  some-  ^ 

dung  in  lieu  of  them.    If  these  notes  ever  were  the  property  of     Walsh. 

tbe  prosecutor,  he  might  bring  trover  for  them,  and  a  tender  of     [  ^66  ] 

other  notes  or  of  guineas  would  be  no  answer  to  the  action : 

tf  they  were  not  his  property,  he  could  not  bring  trover,  diough 

be  mig^t  bring  an  action  for  money  had  and  received,  or  Sat 

money  lentf  and  a  tender  of  odier  notes  would  be  an  answer  to 

that  action.    There  is  no  one  case  of  adjudged  felony,  in  which 

if  the  animmjurandi  were  absent,  trover  would  not  lie,  and  % 

e<mversion  be  proved,  and  if  there  were  no  conversion,  thea 

there  would  be  no  felony.    But  in  the  next  place,  the  property  . 

in  these  identical  notes,  never  was  vested  in  the  prosecutor.    If 

a  perfeon  should  send  a  servant  with  authon^  to  receive  notes 

and  to  bring  them  to  him,  it  would  be  different :  but  it  was 

proved  to  be  no  part  of  this  contract,  that  the  prisoner  shoul4 

receive  the  proper^  at  the  banker's  desk.    If  he  had  pud  di4 

check  to  Sobaritf  his  own  banker,  it  could  not  be  said  that 

when  Bobarts  received  the  notes  of  Goslings^  they  became  th^ 

prosecutor's  property ;  nor  when  the  prisoner  received,  the  notqs 

of  his  own  banker.   There  is  no  period  then,  when  the  proper^ 

of  the  notes  could  vest  in  the  prosecutor.     1  Hale^  505.,  afte^jr 

mentioning  the  statute  21  H.  8.  c.  7.,  cites  a  case  from  Dalian^ 

€•  lOS.  J.  the  servaatof  B.  receives  the  renU  of  B^  and  animo 

/krmmli  carries  them  away,  this  is  not  felony  at  common  law^     -^ 

because  A.  had  it  by  delivery ;  nor  by  the  statute,  because  he 

bad  it  not  from  his  master  or  mistress.     IHeath^  J.    It  tiraa 

determined  to  be  no  felony  in  a  similar  case,  lUx  v.  Bazefyf 

S  East.  P.  C.  571.,  where  bank-notes  were  paid  into  a  banker's, 

by  delivery  to  a  clerk  in  the  bank,  and  he  put  the  notes  in  his 

pocket ;  for  they  never  were  in  the  possession  of  the  banker, 

bis  master.]     This  case  would  support  the  proposition,  even  if 

tl^  prisoner  had  been  a  mere  servant  of  the  prosecutor,  but  in 

fiict  he  was  no  servant.     Unless  ther^re  this  came  within  the 

recent  statuti^  as. a  receipt  by  the  prisoner  from  another  person,     [  £67  ] 

cf  notes*  on  account  of  his  master,  it  is  no  felony.  It  is  true  that 

the  jury  found  fraud ;  but  fraud  alone  will  not  constitute  felony, 

even  the  case  of  a  &lse  message  or  token,  which  obtained  the 

jfroperfyf  is  no  felony.    There  is  no  case  of  constructive  felony, 

in  which  there  is  not  some  act  of  circumvention,  fraud,  or 

treadiery,  npt  merely  in  the  subsequent  appropriatioii|  but  in 

the 


.Ill  3OCftiS0S  Wr  OTtAKY  TERMj  ^"^  ki 

|»cisecuttHri  06d8iilted,  tonemf^  ut'^t^'i^  a^  i!k''Kd3iHf^ 
WiU^ixnklfMa^'tb  th^^'t'roi^^^ 

dmniiit^  bill;  atid ^>bta»iM>  tl^baFV^  kh'^^hoW^af^ft^^ 
aBiegiitiotu    The  acMee  ib  ^¥fe^4h6  ^irfrtfey Iti^eifafej^^ 

[  ^^v  ;     iiteavediinder  dkimf^i^ixmt^ 

odwrnieifclum^  ifha  rih^M«iid'hn^^diHeiiM»ti^^ 
iuid  tbDttld  xielermiii^  llM '{hei^^a{ler^'h<^'<#^^ 
moD^  lie«lloiad  rdce$v«)* wdtfldb^'  si^tAbJA.  ^lii^g^ 
liLJ.  cbaehred  on  tbe  f^etunstaht^'Whl^h^^^  <t)Uft^>tfi^ 

iiraoqttr'caiiM'wi::^^  fbtthe^tif^!^  of  "i^g^MMHlglM 

.     iMbdo^rtoftthat  he'  Wrote^liote^  tb  the  j^iriiMfniibf  t^ 

tiaeOii  w  at  leikt >M  MlieHi^e'tliMy  wmipmAtif^  mPtmffhhH^ 
JmtoK^e  mind  Ae  idea  ik^ib^  prisohd'  W^iMd'AcfU^lidii^ftl^^Mtt 
[  S68  ]     ihefprdcMls^  It  woidd  hliy^  been  4ifll^¥^t  il'^e  llttd  iSii0#iiM!^ 
Iftvcit  at^rfOsft  Yepresenl^  ^^ 

ciiiauBi^atteds  <rf*tht  ffaAds^'  When  IteUi^w  th^#<^hl^^^ 

Jbesa  notes  iirere  the  propeit^'  of  th^  ptbs^ttkof, '  %()Vkl^ 
jHcetpiesdons  under  cert^  dt^uiridtfMc^s^^  to'tf  tlie^^|ftf] 
litf  drbpiied  down  ^edd  withliie  n6tMln^M§  ^fydtifclt^  ^^ 
loquityt '  ^vvoUd  have  rdsdralifted  4ii^  'Mefeutor  '#6ni^|Mitti%.  %Ml 
tbabrixirri^  lafter  the  prfs^her  hdd  gbt  A&rkmdf  Hii  j^ir^^odU 
4«r)hadi  tqniiteiinunded  th^^'aiith^ty,  %heth^i^  ^  mSt^P^iqjIii^ 
irofdxl  iiot  ha<re  conipelied  the  jn^isdner  t6^'^ vlft'4ify'tHd1fl^k«ii^  <ft 
^'hiymg  down  the  proposition  too  trfdely,  ^  to  ^sliy  tfj)a«^«tfl)iy% 
^filoiiidfbe  in  no  case  the  property*  of  the  proftecut^rT]  :>  TlMCeM 
e»tt^/4egrtRioney  har  no  ear  murk,  and  bMk-'ildtes  ^  loe  «» 'thu 
^ui^kMe  nioney«  -  ■  •  ..'■..?    \    i^.vl'i     .-jr-otj 

Lwcfihem^  vite  heard^or  the  prodeetltioi^  partly  Odtb^'link^ 
^■gr|Hbiit?pDJici|)aliy.on  «:  d<^«ubB«q«ietit  Id^'tjid  tiimi^'S^Md^ 
^ii  JeanC*S 
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Jmf^ittfimS^z  ifsSmicm  ciMs^qJ^^m^nu^.  ant  Okmim^ 

fr.ai^«»'Wi**W»^r  h^,  ,fec»jRtidat«d>^all  -die vWcwnstaBM 

lfhic^ri*fiK«^%Aw^W^  desigtiiii  fhetftl^ 

!WF?3«^i^B¥»^l*^^  t^3f<Qii8litutol  in  law  »  hxwwatg^ 

«^*Rjhrf|a^BdiBg.ji^;j^  ^/ol.  150^  »firaiklalMI 

yi^imi^ P^^SmpfS  9)^an«tb^^rwith  an  intention  of  8tefilii|^ 

«f*Bft^t|^j^fl^flh^iP?^er,  i^^^       was  in  this  caae  a*fratehK 

taHt  ttlWg  jriW^att^ti  tOf^taal,  against  the  will  of  the  owiite*^ 

km>9W6n  S"^  Pi^^g  fww  fraudulent;  if  the  prisoner  had 

4l!?tef^xj^-ffiM'iJR^^     lue  never  would  have  obtained  it^ 

& ^'9§Aifflf^°lAvifH(p9^ »^ecwiie  if  he  .had  declared  his  real.imi^ 

P«9Bifofe#il>^VrFP^l^^y^'^en  pe^         to  take  the  noles. 

Ifi JflJH^  Jfcisiciltf^  the  draft  on  tfaa 

hwyry  fW^f^fjiftfti^aine  ii^.  the  dwwver's  hands.    Phifo^^  ease 

'rtPW  awfe  War  m\  tl^iPIPoppsltipB  j  for  there  the  ndte  was  ready     [  «69  1 

fFr^liAAn,i¥V^3i  ^  with  pen  and  ink  the  fvoperty  of  the  fvi^ 

MNMU:yiAdc:^.4^     executed  k  with  the  knife  at  hi»  thitiat. 

Jn^8M$hi^tl|f);.si|nief  as  if  the  prosecutor  had  gone  with  tfaa 

|WpWgfe^;.y»rf^g  bank)  and  told  them  to  give  the  priscmer 

^I^OMk  ,fl^ff¥pb  easier  t];i€f  nptes  clearly  would  be  the  proseeui- 

Mff^VMOfp^-io  lit  xiMik€0  no  difference  that  stock«broking  was 

^(I^|||||^d|)$h:^P^.  tt^fSkDrisone^s  business.    The  case  of  Nichobmh 

JS■^f»#W^L4jiKW^^  ^ffot  «ppli<:ab)ie ;  Girton^A/,  the  prosecutor, 

^fWW®riP4b^gf«Wgif^  iiV the  first  instance  he  won^  and  itt* 

tsiiJopitoflWtiif^  tj^.property,  and  from  all  controul  over  it 

^[MI«flh5frWW- . i  fiRlimi^  ?»Pe  is  a.case  of  money  (Stained  on 

9fMl^  (R^feic^c^  f  I^P>  >^W^  of]  %  third  person  being  introduced. 

i^c^^'MW'^  ^p«f  is.  t}ie  ^ame ;  the  prisoner  sent  Daie  with  a 

i§t0MvFifJ^ij^l¥(^Uw  \9  te|l  2>aitn  that  he  was  sent  by  Brood 

^^0rfi(tW>v>^,;<^MM^  was  completely  a  ciise  of  false  pret^oes. 

^3^fl^)E4fsa#f  oaac)9  ^  materially  distinguishable  from  the  present 

f9a^o!^^)1^(9^^ri  W  '^ot,  ^  is  supposed,  parted  with  u{^^ 

IMP jm J^raRfTi^tv^'^   .  If  die  prosecutor  had  found  the  prisoner 

ijg^S^m  i^  i|traetrwith  this  money  in  hi^  pockety  he  might  law- 

£y|jUOMi^t%k^it  out,  if  )ie  bad  seen  the  prisoner  paying  the  notes 

IP  A&^flr4^^*0^  AmerkansXocV^  he  might  have  assumed  them. 

elKbmitl^ef^b^nker  .had  parted  with  the  notes  to  the  prisoner, 

ihq^eMPre  I  no.  ledger  the  bankerV  notes,  and  they  were  not  the 

jH}sG«pi^;heflNiSQ  they  were  delivered  to  him  for  a  special  poiv 

pose.     2  East.  P.  C.  673.     Gould,  J.  lays  down  die  rule  m 

^Jb|rl]M!^ttMi:i)]is^  the  possession  of  personal  chattels  fellows 

lte0gM{fl£p9cV^y:i<l^^l9(>i  -the.po^sessipn  of  the  servant  5«m 
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Ibe  possessicm  of  the  master,  which  could  not  be  devested-bj  4 
tortious  taking  from  the  servant,  and  that  this  rule  held  in  aU 
cases  where  servants  had  not  the  absolute  dominion  over 'pro* 
per^,  but  were  entrusted  with  it  for  a  particular  *  puiposei  .Thia^ 
therefore,  was  the  possession  of  the  prosecutor.    The  fii^  re* 
ceipt  by  the  clerk  or  servant  in  the  cases  which  have  been  held 
not  to  be  felony,  is  lawful ;  and  in  Charlwood^s  case,  2  EmU  P. 
Q,  689.  the  distinction  is  taken,  whether  the  possession  comes 
to  him  without  the  prisoner's  having  pre-conceived  any  felonious 
intention ;  and  in  all  the  cases  of  embezzlement  by  bankers'  setw 
vants,  it  is  to  be  observed,  the  possession  was  obtained  widiout 
any  previous  intent  of  conversion  to  the  prisoner's  own  use. .   In 
the  Sdk  thrcrwster's  case,  Kelyng,  35,   it  was  held   felony  to 
steal  silk,  in  one  who  came  to  work  in  the  prosecutor^s  own 
hmiae,  and  to  whom  the  silk  was  there  delivered.    There  aro 
other  cases  where  a  possession,  not  of  the  owner,  has  been  taken 
to  be  his  possession.     1  Hawk.  P.  C.  c.  S3.  5.  13.      Even,  the 
possession  of  a  thief  is  in  law  the  possession  of  .the  owner. 
Meeres*s  case.     1  She.  51.     That  was  a  case  before  the  statute  of 
8  and  ^  W.  S^  M.  c.  9.  5.  5.  of  robbing  ready-furnished  lodgings^ 
and  it  was  held  to  be  no  felony,  because  the  first  possession  of 
the  prisoner  was  lawful,  and  there  was  no  intention  to  steal 
when  the  man  took  the  lodgings,  and  the  original  possessicm  be- 
ing lawful  and  with  the  consent  of  the  party,  there  could  be  no 
taking  afterwards ;  but  if  it  had  appeared  clearly  that  the  inten« 
jdon  of  the  party  was  not  to  have  the  benefit  of  the  lodgings^ 
but  to  get  possession  of  the  goods,  it  should  be  felony.    Hawkm 
lib.  1.  c.  33.  s,  24.  contains  a  very  sensible  observation,  that  it 
brings  a  contempt  upon  the  justice  of  the  nation,  to  sufier  its 
laws  to  be  defeated  by  such  little  contrivances.    Kelyfig,  81.  it 
was  held  that  there  was  no  felony  where  there  was  no  trespass ; 
but  tlie  case  in  13  Ed.  4.  JbL  9.  pL  5.  is  a  stronger  case,  where  a 
carrier  broke  open  certain  packs,  which  were  delivered  to  him 
to  carry,  and  it  was  resolved  to  be  felony,  because  his  subse- 
quent act  was  evidence  of  the  prior  felonious  intent,  but  Kelyng 
thought  that  the  case  of  the  lodgings  was  much  stronger  than 
this  of  the  carrier.     Co.  Pi.  Cor.  64.  Kel.  44.,  the  raising  a  hue- 
and-cry  in  the  night,  and  getting  a  constable  to  open  a  honset 
and  then  stealing  therein  is  burglary ;  and  if  one  cheapening 
a  horse,  and  trying  him,  ride  ofi*  with  him,  it  is  felony.    -And 
Kelt/ng^  C.  J.  doubted  of  the  case  of  a  carrier  selling  the  whole 
of  a  ton  of  wine,  delivered  him  to  carry,  which  in  1 3  Ed*  4.  9.  &.» 

S  was 
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-was  Iidd  to  be  no  felony.    It  is  said  that  in  the  principal  case       1812. 

there  was  no  felony,  because  it  itever  was  intended  that  the  pro-    '  " 

secator  should  have  possession  of  the  goods  again;  but  $,  fioxk^-    ^ ^  p^ 
signer,  who  never  intends  to  have  the  goods  again,  may,  if  they     Walsh* 
are  stolen  from  his  carrier,  in  an  indictment  for  larceny,  lay  "*  '  'V 
them^  to  be  the  consignor's  own  property.     Wynnes  cas^  2  Eastf 
P.  C.  664.,  is  a  still  stronger  case,  for  the  hackney  coachman 
has  not  even  a  charge  of  the  goods  brought  into  his  coach  by  the 
person  hiring  it:   the  goods  are  legally  left-  in  his  possession. 
CkriwrigAi  v.  Green^  8   Ves*  405.     Possession  forms  no  {mrt 
whatever  of  the  definition  of  felony.    The  defendants  demurred 
to  answer  to  a  bill  in  Chancery,  because  they  should  have  ac- 
cused diemselves  of  felony,  where  they  had  taken  guineas'  se* 
creted  in  a  bureau,  which  was  delivered  to  them  to  be  repaired^ 
the  money  being  there  unknown  to  the  owner,  and  Lord  EMon 
allowed  the  demurrer.     There  is  a  series  of  cases  respecting  the 
acquiring  property  with  the  will  of  the  owner,  in  one  sense,  be^ 
cause  it  is  with  an  understanding  that  the  property  is  to  be 
employed  for  one  purpose,  and  it  is  applied  to  another*     T. 
Raym.  275.     Chissor's  case,  cheapening  goods  and  running  away 
with  them,  was  held  felony,  and  in  the  judgment  is  cited  Fan^% 
case,  above  cited.     In  that  case,  when  the  woman  put  the  cra- 
vats into  the  prisoner's  hands  it  depended  on  him  whether  he 
^ould  ever  return  them  again :  if  he  had  put  down  7s.  instead 
of  35.,  he  might  lawfully  have  taken  them.     All  the  cases  of     [  272  ] 
ring-dropping  are  in  point.     ^,PatcK%  case,  2  Ea$U  P.  C.  678., 
it  was  held  a  felony,  and  the  opinions  of  the  three  Judges  were 
founded  on  this,  that  the  possession  was  obtained  by  fraufi,  and 
the  property  was  not  altered,  for  it  was  the  intention  of  the  pro- 
secutor to  have  it  again.     Gumey  admitted  that  if  the  prosecutor 
had  parted  with  the  entire  property,  it  was  not  a  stealing  by  the 
prisoner.     2  Eoit.  P.  C.  679.     Humphrey  Moore  was  indicted 
for  stealing  20  guineas  and  4  doubloons,  of  John  Field.     The 
jury  were  of  Opinion  the  parties  were  all  confederated  for  the 
purpose  of  obtaining  money ;  nine  Judges,  Lord  Mans/tetdy  C.  J. 
^)^ing  absent,  thought  the  money  and  doubloons  were  delivered 
^  '  Pledge,  not  as  a  loan :  Lord  Loughborough^  C.  J.  and  Siyn^ 
^'€L  B.  thought  the  doubloons  were  money,  and  the  inoney 
*^  and  that  the  prosecutor  had  parted  with  the  property. 
^  Jhkn  WaUm's  case,  2  East.  P.  C,  680.  S.  C.  2  Leach^  780. 
?*^«*  cases  are,  Paradie^s  case,  2  East.  P.  C.  565.  where  a 
"^  %t«  dix«et^  by  his  master  to  send  away  a  bill  by  the  post, 

but 
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ltl$<      but  Btolci  j^(B|id;ab$cond^;  ia  >fi0f/0r  ter7i^A76$ii^{(!}i!^ j^ 

-«—       Qie^  rSiiQfd  Qmfdefh  Whf9(  tr«^  ftb8e«if  }ij»U  lit  ^im^^mfiti 

*^       0mu94  ittUt  tbe.MpoweW0n   stilt  Dm^edii{Fil)htKb«iisM« 

IRUum/     liat  |»  m  j$|roogeF;^a(ie  tb#D  4lii^  *^  i|,.w^  i^(^^ipis^<2«nd 

i    i   V  •       tjlie  {MTiscHier  obtain^  ihn  po^e^sdop^i^itli  injiiei^  ti^l^^  i 

of  JSjifu  WaUofi^fi  £ast.P.,Q.  562.    l^^aHbyJfu  /IM>^ 

bem^jQ^t^iited^}    ITbc  yudg^i  tter<B  h^  ,ftat  t^nie^.^ifyi 

Uh^  bocaiise  the,  gB^at ,  fef^tiure>  of  ^,  j^dldeiHit  jotftniwif  i 

intoot  to  01^  WW  wiuUiBg*  :  But  in  Zf«9^<<^»(C4sefr^iA« 

C«  £|66^  where.a.  aermitidi^scwdiiig  wi^  i^imfl^igiyi^Jlju 

hiiim^^fei^  to  be  faiTif)d;tO'«i|ot)^.persQi^^.ilWrJ^)4i(^ 

felony,  Wnu W!DdMm'&wi^,  lyiW^eW.iigt  .V^MAWtj  foT]^ 

vitf  opinpl^iQned  to,m€tvdb8J%4i9;ie  ii#^^  h^kig^ 

[  «7S  ]      9886,  J:i^ac&aa5^i»Ae^:.tjh^,pri9^ 

the.psosecutpiBy  in  the < course. irf.hi^  on^iMryjUiiisiii^s^jfill] 
hiik.to  their  lwiker^3,K^aidi^l^Ted/tn)one}r:^i$(t|^m,}j^ 
scooded  w^tb  it;  foid  UrV;a8iWgf^M4i«4^iit,Wf^.0n]^4(l>Mli 
trust;  but  HeaUi^  X  held  it  i^jdeHr  feloc^  lijiCteAe  q(;3I9; 
imd  Gr£atorfXy.2^ast.  Pn,C^  T^^;  Jferponsi  look  )9dgM|^ 
prdes^  goods  thi^r,^  t|i^:.tr$d«^Qmn'>Si  ii^rniwit!  I^vgltf  d 
and  left  theniy  and  ^  pri^<iin^c«Mr«;ied>tbem  pffj.it fpr^iii^lg 
hiB  90  fialony,  for  ^e  swrnnt  ^  .the  yei»^r  hndiTifiJii^t^ftfi^ 
mlh  the  goedsi  yetthe  Judges  )m\i  it  felony/  foi^s<CSHS8^jl 
had  been  no  priQjr.intent  to  dteal,  there  Wf^s.  not  ii^i/piiAi^ 
livery  to  change,  the  property*  I^^irWiWs!0ft3e|.f8vftt«l6il 
§7^  the  servant,  upd^  a  delusion,  wiUuif^y  part^  vit| 
goods ;  it  was  held  by  Gatddf  J*  that.the  pos$^sioA;Qff  ^Sifte] 
was  as  the  possession  of  the  master,  and  tl^i^v.tt^t  was  liol^l 
deiU  delivery  to  change,  the  possession.  No^Jk  Piercffi%gm 
Basi.  P.  C  673.,  the  prisoner  went  to  a  post-office^pfte^ 
to  be  a  mail  guard,  and  obtained  from  the  post-mi^ter  thii? 
of  letters,  and  the  question  was,  whether  he  was  guilty  of  «f^ 
tal  ofieiice  in  stealing  out  of  the  post-pffice,  and  not  of  i^ 
larceny ;  and  all  the  Judges  held  him  guilty  of  the  ci^iii 
fence,  because  of  the  artifice.  In  Pear's  case,  2  Eastn^  i| 
685*,  who  was  indicted  for  horse  stealing,  committed  in  -m 
a  mare  he  had  hired ;  seven  out  of  eleven  Judges  though 
flear  .felony,  two  thought  it  not  a  felony,  two  doubted  whi 
thj^.stiUute  of  false  tokens  had  not  made  a  difference :. 
tfie  question  whether  the  mode  of  obtaining  the  mare,^  cm 
tepice  of  going,  to  Sutton^  would  amount  to  ft  trespwiiil 
case,  ifa[y»ioiM«i  ^^  ♦•  If  i  ten* 
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■iW|j»^A^toit^lA^rAid»'W  ^y^tiken  16  plough  ttefoild,  attd lit'       IttV 

4ii^ii<li«iii^fetiV«ir^it^M[m  to  gi^  discountdd,  ih  ^soiMquetiitfe' 

fldi^i^ibijpig^^l^         (i^iitoiag^^  ^emied  his  sei^atit  Mt  to  \bid 

JbMl«rSdU|^4^^e^9<m  and  Went  off  wiA^tW 

M^nifr^d  pM#ilt^4r«ite%<luM^'fiMi'  whether ^e  prisoner  h^'^ 

ftWOtoMlilii^  A^ftfyt^^^ the  notes fato  his  possession  wither 

MU»ll4»4terf4ty^faAdlMlti^lMFhdd^  '   '^ 

^Htfr^Md^tt^ttOtii  Id'tee  pris^eT)  mtliotit  having  the  mbnejr 

l^toti^^  4li^  Jbljf  fiiUhd  th^  ttffinnstire  of  the  firsts  and  IM 

tii#^leedMd^#^onf'^fiki'^xMicluded  that  die  prisoner 

^f  Uttd^I  di«  jtidge9  hi^kd  the  eonvietion  proper.    Tk«f 

S^^Witbiett  ^^0^9"  indeed)  must  have  retained  the  ^infeitf 

bll^ibif  if  lb»  prisoMf  had  taken  it'wHh  an  honest  hitent 

ftllHMiMft^'aiid'JMd  ti(k^  m^slt  have  returned  jf 

<lHaflHyriaftt'fa)ttii '-^'ito     Ol/ii^/a  M&  case  before  )9^  B^ 

.^SOi^hAWkaiS  SimM'  ^ahiwik  1^1  Iv     The  prisoner  i«^  iii^ 

*^lllltM4b¥dlflttdii^  85<i^  tmdei^^e  Mowihgeihtmist^ces.    'IW 

^p)iSMl''b!i¥8ig  <^ibtainie^^^  a^  qnanti^  of  gold,  "went  fo  apubfief 

^hAMMfaar  ^-^igldlKnirho^id  of  KeoKastte-upan^l^ ;  WiUiMi 

^«aMn4i6f^rbs«^kdirjr  WhoVto  gp'ooM  to'  Sir  JSmnr^  i%0,  'i^ 

-"niilliA^tfxm  4iiifiri^iH»t^  IMohguig  to'hU  master;  to  a  etosidciiv 

dU#^BMiim^  4k]^pei(ed  4o  Mtct  the' Voom  whet^  flie  pns6n<6»E^ 

-f0ikf^§tfm^kfS^fi^ak^  teocc&iontbihakea 

4if^Mj^^k3t''hSiif^^^tki;  wken  It  convcfrsatio^  tei^^ec^dli^'H^^ 

litmumiotk!^  fitiMm^p 'Bhd  the  pirosedatior  Mh^  ^ prdsediftcnr  ^-^ 

pMMl  iff^fiA  Unit  the- pritoner  wooki  oblige  hini  hf  SGteii^  golff 

linifllimii rrth  *tii'inin  rtnil- ]|fl  in    th^  gold  whs  hot  to  Wput^; 

~  iftiHl  ii»lAflav«fti<i^  price,  but  was  to  be'  taken  at  ^  tt^     [  275  ] 

pMimjffi  Hi%ijfpi4K6n^  stated  diaf  if  ityboid  be  ahjr  matelr&l 

priioMfpMlkiiMJ^^  Wi>rbse€ot6r,  and  tbef  prosecutbi" Skroida  BS 

JMA^  fattiiWMtidtt^ss  on  a  future  ociiasion^  he  would  fetltDftf 

hlfiiaclMl^gCrf^  hi  exchange  for  notes  andsSver;  ^us^it^'^dhy 

t01i«toiH'%iit|kMk^'  The  prisoner  then  observed'th^t'ff  i<%b^ 

ktrfifTliiyWMtfiiih^ritee^to  the  proseeuibr/ he  wdiOd  ]^^ 

qwrfi would 
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1818.       would  lay  down  notes  to  the  amount:   upon  this  the  prosecutor 

' '      paid  to  the  prisoner  35/.  in  bank-notes,  which  the  prisoner  tdci 

*^.   ',  .up,  and  went  out,  promising  to  return  immediately  with  die 
WAjLsa.      gold.    The  prisoner  did  not  return,  and  the  prosecutor  iiefer 
saw  him  again  till  he  was  apprehended.     Upon  these  &cts  being 
proved,  Wood^  B.  held,  that  the  case  clearly  did  amount  to  ltf> 
ceny,  if  the  jury  believed  the  intention  of  the  prisoner  was  to  nm 
away  with  the  notes,  and  never  to  return  with  the  gold;  wheftA* 
the  prisoner  had  at  the  time  the  animus  fttrandi^  was  the  solep(»nt 
upon  which  the  question  turned.     As  to  what  had  been  mi 
with  regard .  to  the  parting  with  the  property,  it  had  in  truth 
never  been  parted  with  at  all.     That  could  only  be  done  bj 
contract,  which  required  the  assent  of  two  minds,  that  here  was 
not  the  assent  of  the  mind  either  of  the  prosecutor  or  of  Ae 
prisoner ;  the  prosecutor  only  meant  to  part  with  his  notes  in 
the  fiuth  of  having  the  gold  in  return,  and  the  prisoner  ncnr 
meant  to  barter,  but  to  steal."     Case  of  R.  Monday^  2  East.  P. 
C.  594-.     The  prisoner  obtained  possession  of  a  house  under   . 
an  agreement  for  a  lease  of  twenty-one  years,  and  stripped  it  of 
all  the  lead.     The  jury  found  that  he  took  the  house  with  in- 
tent to  steal,  and  found  him  guilty  of  the  charge ;  and  he  was 
imprisoned  two  years.     CampbclFs  case,  2  Leachy  64-2. ,  *  The 
prisoner  absconded  with  a  bank-note,  sent  to  him  with  a  request 
that   he  would  give  change  for  it;  this  was  held  to  be  lar- 
[  276  ]     ceny,  but  not  in  a  dwelling-house,  because  it  was  in  the  pos- 
session of  the  person ;  yet  there  the  prisoner  was  not  guilty  of 
any  fraud  in  obtaining  the  possession.     The  prosecutrix  sent 
the  note  to  him ;  she  never  expected  to  see  the  note  again ;  it 
was  never  to  be  returned  in  specie.     The  two  cases  of  Spears 
and  of  Abraphati  2  East.  P.  C.  568  &  9.  are  relevant  to' this 
point.     Spears  was  indicted  for  stealing  40  bushels  of  oats :  he 
was  sent  to  get  a  barge  load  of  oats,  in  bulk :  he  ordered  5 
quarters  to  be  put  in  sacks,  the  rest  in  bulk,  and  stole  that  which 
was  in  sacks.     [Heathy  J.     That  case  went  upon  the  ground 
that  the  com  was  in  the  prosecutor's  barges,  which  was  the  same 
thing  as  if  it  had  been  in  his  granary.]     The  other  wds  a  |)roi^ 
secution  for  stealing  five  quarters  of  oats :  the  prisoner  and  aii6^ 
ther  came  in  a  boat  alongside  a  DtUch  vessel  laden  with'cAEUst' 
which  the  prisoner's  master  had  purchased,  and  which  Were  then 
discharging,  and  handed  in  10  sacks  to  be  filled  and  tied,  say- 
ing they  were  to  go  by  a  country  lug-boat,  and  having  obtflitied 
Aemi  h^.sold  them  for  his  own  use;  and  it  was  held  a  fidottf. 

It 
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It  was  said,  that  it  was  no  part  of  the  contract  with  the  prisoner       1812. 

that  'he  shduld  take  this  check  to  Goslin^s^  and  that  he  might        

have  taken  it  to  his  own  banker;  but  the  prosecutor  swore  he  ^ 

expetted  the  prisoner  would  go  to  GosUn^Sy  and  he  did  in  fact      Walsh. 
go  there  with  it,  and  it  was  the  natural  course  of  things  that  he 
should  do  so.    It  was  said,  that  the  prosecutor  meant  to  credit 
die  prisoner  with  this  sum,  and  it  constituted  him  a  debtor.    To 
*  debt,  it  is  necessary  that  there  should  be  a  contact;  to  a  con- 
tract,  the  consent  of  two  minds,  both  willing  the  same  thing,  is 
requisite.     It  is  idle  to  say  that  the  prosecutor  meant  to  give 
caredit  for  22,000/.  to  one  who  was  known  not  to  be  worth  as 
many*  hundreds,  having  recently  been  a  bankrupt,  and  whose 
former  conduct  was  known.     The  prisoner  was  the  agent  of  the 
prosecutor.     The  notes  became  the  prosecutor's  property  at  the 
moment  when  they  were  handed  over  the  counter  in  exchange     £  277  ] 
for  the  check :  if  some  one  had  at  that  moment  come  in  with. 
news  which  occasioned  the  house  to  stop  their  payments,  the 
prisoner  would  have  had  a  right  to  claim  those  notes  as  the  pro- 
perty of  the  prosecutor;  and  to  refuse  to  restore  them  to  the 
bankers  who  had  the  check.     It  is  said  there  must  be  something 
of  fraud  and  circumvention  to  convert  a  voluntary  delivery  to  a 
larceny,  as  in  Sempl^s  and  Pearls  cases.     There  cannot  be  in 
any  case  more  of  circumvention  practised  than  here ;  the  pri- 
soner was  not  to  go  and  merchandize  with  the  money  in  any 
way  wliich  he  thought  best  for  his  employer ;  if  he  had  employed 
it  even  for  an  honest  purpose,  being  a  difierent  purpose  from 
that  'for  which  he  received  it,  he  would  have  been  guilty  of  a 
conversion.     It  is  asked  where  the  trespass  is  in  this  case.     The 
only  difficulty  is,  of  proving  that  the  prisoner  took  the  notes 
with  an  intent  to  convert  them  to  his  own  use;  but  when  that  is 
proved  by  the  subsequent  conversion,  the  trespass  is  clear.     As  to 
the  counts  laid  on  the  draft,  as  to  which  it  is  argued  that  it  could 
not  be  larceny  to  take  it,  because  the  intent  of  the  statute  2  O. 
S«  c  is.  was  to  make  stealing  a  draft  a  felony  only  where  it  was 
in  the  cuistody  of  others  than  the  drawer,  the  answer  is,  that  in 
many  *csaes  the  purview  of  a  statute  has  reached  beyond  the  ap- 
parent intent  of  the  statute.     Thus  the  statutes  of  forging  wills, 
9  6. 2.  c.  25.  and  31  6. 2.  c.  10. 5.  34.  were  meant  to  protect  heirs 
nt  law  against  forged  wills ;  yet  the  forging  the  will  of  a  person 
liidng^  with  intent  to  defraud,  is  held  to  be  within  those  acts. 
Here  the  jury  have  found  that  the  prisoner  took  the  money  with 
iitteiit  to  steal  ii^%hich  suflEides.    This  is  no  extension  of  the 

law 


77  CASES  IN  HILARY  ,TERM, 

iSlS.  law  of  larceny,  as  it  is  rccoprnlzed  hj'  the  Flcia^  Bracton^  Ac 
'  ■  MirroUTf  and  hord  Coke,  The  ^eta  and  Bractmi  have  tbe 
"*  word  fraudulently,  tlie  Miirour  the  word  treacherously*  Lord 
Waiju»  Cokt  uses  the  word  fraudulent  Here  it  is  found  that  tlie  taking 
[  978  ]  was  fraudulent,  and  all  the  authorities  shew  tliat  property  is  taken 
nrnto  domino^  where  it  is  taken  with  an  intent  of  the  owner  that 
it  should  be  applied  to  a  different  purpose  from  that  to  whidi 
die  taker  applies  it,  as  is  the  case  here*  East.  2  P.  C.  68S.  puts 
the  law  well.  First,  tliat  where  notwithstanding  a  delivery  by 
ttie  owner  in  fact,  the  legal  possession  remains  exclusively  in 
himt  larceny  may  be  committed,  exactly  the  same  as  if  no  such 
delivery  had  been  nmde.  Secondly,  that  where,  by  the  delivery, 
a  qiecial  property,  and  consequently  a  legal  possession,  i^Murt 
from  any  felonious  intent,  would  be  transferred^  there,  if  it  be 
found  that  such  delivery  were  fraudulently  procured  with  a  fe- 
loniouB  intent  to  convert  the  property  so  acquired ;  then  also 
the  taking  amounts  to  larceny.  So  in  2  P.  C  554.  East  cites 
from  the  MSS.  of  C/iappelf  J.,  <<  though  the  possession  be  de- 
livered by  the  owner  for  a  particular  purpose,  yet  if  it  be  ob- 
tained by  any  fraud,  it  amounts  to  a  tortious  taking,  in  the  same 
degree  as  if  the  party  had  taken  it  witliout  any  delivery  from  the 
owner;  though  otherwise,  if  the  deliver}'  be  obtained  on  a  trust 
without  fraud."* 

Scarlett  J  in  reply,  supported  tlie  points  he.  had  made,  Ist, 
That  no  fraud  had  been  practised  by  the  prisoner  in  obtaining 
the  property.  2dly,  lliat  the  property  of  tlie  bank  notes  never 
was  in  the  prosecutor.  3dly,  That  if  it  ever  was  in  him,  he  had 
parted  with  the  property  both  of  tlie  notes  and  of  the  draft,  on 
a  trust;  and  never  intended  eidier  of  them  sliould  be  returned. 
All  the  circumstances  of  fraud  on  which  so  much  stress  has 
been  laid  are  mere  indications  of  the  animus  Jwrandi :  such  are 
the  contract  for  the  American  stock,  the  prisoner's  taking  his 
pbce  in  the  mail,  his  buying  stockings,  and  providing  linen 
and  foreign  coin.  But  these  were  no  part  of  any  fraud  practised 
on  the  prosecutor  to  induce  him  to  part  with  the  possession. 
£  979  ]  They  were  unknown  to  him.  And  it  is  observable^  that  when 
the  stock  was  sold,  all  the  proceeds  went  into  the  hands  of  the 
prosecutor.  Here  then  is  a  pause  in  this  transactk>n.  The 
property  is  then  in  the  hands  of  the  prosecutor.  There  was 
hitherto  no  felony.  The  felony,  if  any,  was  in  getting  it  bade 
again.  But  the  prosecutor  stated,  that  he  knew  not  but  that 
.the  proposition  for  purchasing  exchequer  bills  might  very  pro* 

5  bably 
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hf  have  first  come  from  himself  and  on  tliat  day  the  prose^  1818. 
)r  entrusts  the  prisoner  with  the  money, .  to  leave  at  the  — — • 
secutor's  bankers,   and  desires  him  to  call  and  receive  a  ^^ 

ck  for  it  the  next  day.     It  does  not  appear  that  he  ever      Walsh* 
ed  the  prosecutor  whether  he  should  lay  it  put  in  exchequer 
8,    It  does  not  appear  that  on  the  5th  of  December^  when 
prisoner  came  to  the  prosecutor's  chambers^  he  urged  him 
vaj  exchequer  bills,  or  practised  anjjraudulenta  contrcctatioj 
I  ^  jury  have  not  here  found  a  covinous  obtaining.     Next; 
notes  never  were  the  prosecutor's :  it  is  supposed  that  they 
ime  his  at  the  moment  when  they  were  put  into  the  hands 
the  prisoner.     This  wholly  militates  with  Bazelei/s  case. 
!}  bdng  a  banker's  clerk,  had  a  sum  paid  him  for  his  master; 
i  of  the  bills,  instead  of  putting  it  into  the  till,  he  put  into 
own  pocket.     There  the  jury  in  effect,  though  not  in  terms,i 
od  a  fraudulent  intent,   in  finding  him  guilty.     But  there 
Court  held  that  the  property  of  the  bill  never  vested  in  tlie 
Kter:  so  here  the  projperty  of  these  notes  never  vested  in  the 
secutor,  although  this  cheek,  which  was  payable  to  the  pri^ 
er  or  bearer,  was  given  for  a  particular  purpose,  the  moment . 
^  put  into  the  prisoner's  hands,  it  became  a  matter  of  in- 
erence,  so  long  as  the  proceeds  should  be  applied  to  that 
pose,  who  had  the  check;  it  was  no  part  of  the  contract 
t  the  prisoner  should  go  to  receive  the  notes  or  turn  the 
)ck  into  money.    No  authority  is  cit;^d  to  shew  that  an  action 
trespass  lies  on  this  finding.    It  might  be,  as  it  was  said» 
portant  to  consider  whether  if  the  prisoner  had  dropped  .  [  S80  j 
vn  dead  with  this  money  about  him,  a  Court  of  equity  would  . 
esenre  this  property  for  the  prosecutor.    .Supposing  that  any: .-, 
dy  of  creditors  were  now  lying  in  wait  to  become  accessaricis. 
et  the  &ct,  and  to  divide  this  property,  doubtless  a  Court  of 
ittty  would  interfere.     But   that  very  interference   w:ould   > 
tikblish  this  point  for  the  prisoner.    A  Court  of  equity  might 
^ere  on  either  one  of  these  two  groimds,  1st,  to  enforce  a 
"^c  performance  of  the  contract  to  purchase  these  ex- 
^er  bills;  2dly,  that  it  is  a  case  of  trust;   and  that  the 
signees  might  be  told,  that  they  shall  not  take  tlie  property 
^u^t  executing  the  trust ;  but  both  of  these  grounds  rest  on 
«  very  foundation  that  the  legal  property  is  in  the  trustee, 
d  all  that  this  Court  has  to  do  with,  is  to  be  satisfied  tliat 
^  is  ho  case  where  fraud  between  a  cestui  que  trust  and  a 
''"tee  has  been  held  to  amount  to  a  felcmy.    The  reason  why 
VouIV.  T  the 
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1812.        the  forgery  of  the  will  of  a  living  person  is  felony,  is  because 

.       it  is  within  the  words  of  the  statute;  but  this  case  is  not^thiir 

^         the  words  of  the  stat  2  G.  2.  c.  25.  s.  S.     Suppose  a  stranger 
Walsh«      vrrongfiilly  destroys  a  check  prepared  for  use,  the  drawer  losetf 
nothing:  he  has  the  same  credit  on  his  banker  as  before.    Lar- 
ceny must  be  complete  by  the  taking,  and  what  is  afterwards 
done  with  the  thing  stolen  signifies  not.    Not  so  if  the  stranger 
takes  a  bill  of  exchange  and  destroys  it;   for  though  acts  of 
parliament  give  modes  of  replacing  it,  if  destroyed,  yet  the 
tort  destroys  a  valuable  property,  it  takes  from  the  owner  that 
which  would  enforce  a  payment  from  another,  which  a  check 
will  not  do.     But  fiirthier,   there  is  no  misapplication  of  th^ 
check,  therefore  no  thieft  of  it.      The  theft,  if  any,  is  of  the 
notes  received  for  the  check.     And  it'  is  inconsistent  to  say  the 
prisoner  stole  the  check,  when  he  applied  it,  as  it  was  his  duty 
to  apply  it,  viz.  to  receive  the  money  on  it:  therefore  there  was 
no  stealing  of  the  check. 
[  281  ]  ^       As  to  the  cases  cited,  it  might  be  difficult  to  reconcile  all  of  ^ 
them  to  the  original  definition  of  felony^  which  certainly  was,  ^ 
of  a  taking  without  the  knowledge  of  the  owner;  but  me 
beijfig  invented  to  take  them  with  tlie  knowledge  and  will  of  th 
owner,  the  Courts  held  that  to  be  within  the  definition.     On 
class  of  cases  is,  where  an  owner  delivers  up  the  manual  po&.^ 
session  of  goods,  but  retains  the  legal  possession,  because  h  .a 
retains  the  property :  Such  are  the  Silk-throwster^ s  case,  Aickle^^^ 
and  CamphelVs  cases,  though  the  last  may  seem  in  some  m 
sure  to  clash  with  Coleman^s  case.    In  CampbeWs  case  there  wj 
no  consent  that  the  prisoner  should  have  the  note  first,  ar 
give  the  change  afterwards ;  he  obtained  it  from  the 


whose  possession  was  the  mistresses'  possession,  without  t 
mistresses'  consent,  for  the  servant  was  not  directed  to 
with  it,  but  on  receiving  the  change.  So,  in  Olivet^ 8  case 
contract  was  incomplete,  the  prosecutor  putting  down 
money,  Oliver  takes  it  up,  even  without  consent,  which 
clearly  a  trespass.  Another  class  of  cases  is  that,  where 
owner  parts  with  the  legal  possession  by  delivery,  but 
the  property  and  the  possession  in  himself,  yet  gives  a  poss< 
sion  to  the  other  as  against  strangers,  as  where  a  man  gives 
•chattel  to  a  friend  to  keep,  which  is  a  mere  charge  ox  bailm^ 
Some  cases- say  that  in  such  case  there  can  be  no  felony,  ( 
the  trustee)  because  it  is  a  tnlst.  Glanvil^  lib.  10.  c.  IS., 
loans,  mentioniAg  the  case  of  a  man  who  lends  to  a  friend 
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^  specific  purpose,  who  keeps  the  thing  beyond  the  time,  or       1812. 
^^lies  it  to  another  purpose^  says  a  Jiarlo  omnimodi  excusatur. 
The  modem  cases  go  not  quite  that  length,  but  they  approach 
to  the  principle,  and  therefore  are  the  rather  to  be  adhered  to.      Walsr. 
Such  is  the  carrier's  case,  KeU  81.     It  may,  perhaps,  be  re- 
conciled upon  the  principle  that  the  possession  of  a  personal 
chattel  follows  the  property,  and  that  where  he  violates  that      [  282  ] 
trust,  it  may  be  considered  as  a  new  taking,  6  Carpenter's  case, 
6  Co*  290.,  it  is  held  that  if  legal  possession  be  given  by  the 
party,  no  subsequent  abuse  will  make  the  act  a  trespass  ob 
initio  i  but  only  from  the  time  of  exceeding.     So  if  tlie  carrier 
lireaks  the  parcel,  he  commits  felony,  because  the  breaking 
actually  makes  a  nbw  taking,  and  conunences  a  new  possession} 
%ut  if  he  merely  detains  the  goods,  it  may  be  a  continuation  of 
^he  same  possession.     This  appears  more  plausible  than  the 
^S'eason  assigned  in  Kclyngy  that  it  is  evidence  of  an  original 
^lonions  intent ;  for  he  might,  with  a  truly  innocent  intentioni 
detain  the  goods  a  year,  and  yet  commence  a  felony  at  the  end 
4if  it.   The  third  class  of  cases  is  that,  where  the  owner  gives  a 
possession  not  only  as  against  strangers,  but  an  usufructuary 
possession  against  himself    he  still  retaining  the  property* 
Such  are  the  cases  of  hired  lodgings.     Raven^s  case,  KeL  24. 
tiid  81.,  it  was  held  no  felony;   yet  Kelyng^   C.  J.  doubted 
afterwards,  but  he  does  not  at  last  say  it  is  felony,  but  that  it 
is  deserving  of  consideration ;  and  this  case  is  less  strong  than 
the  carrier's  case.  Meereis  case,  Sho*  50.,  (stealing  from  a  hired 
lodging,)  was  argued  by  Shaooer  and  Northey^  and  the  Judges 
Aooght  it  a  case  of  doubt,  but  held  that  it  was  no  felony. 
Pottexfen^  C.  J.  held  it  was  a  felony,  because  the  sheriff  might 
take  die  goods  under  a  writ  ot  Jieri  facias  against  the  landlord: 
bat  that  reason  is  not  law ;  [^Bayley^  J.  accS]  and  the  pregnant 
inference  is,  that  if  the  sheri£t  could  not  take  them,  it  could 
be  no  felony.     In  the  silk'4hrawster's  case  the  taking  was  in 
the  master^s  house ;  but  if  the  owner  of  cloth  delivers  it  out  to 
1^  tailor,  to  make  up,  and  he  steals  it,  that  is  no  felony.   Numer*  . 
acts  have  passed  to  inflict  a  particular  punishment  on  the 
•,  (it  not  being  a  felony,)  where  a  weaver  or  other 
maimfiicturer  embezzles  wool,  cotton,  or  other  materials  dealt 
out  to  him  to  be  carried  to  his  home,  and  to  be  there  worked      [  283  ] 
up;  but  none  of  those  cases  was  ever  held  to  be  a  felony.    In 
the  case  of  Cartwrigbt  v.  Greeny   Lord  Eldon  went  on  the  very 

T  2  ground 
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1812.       ground  that  the  guineas  were  never  meant  to  be  delivered  with 
the  drawers,  nor  to  be  parted  with.     The  last  class  of  cases  is 
that,  where  the  property  as  well  as  the  possession  has  been 
Walsr.      parted  with  by  the  proprietor,  and  no  one  case  has  ever  been 
reported,  where  the  misapplication  of  things  so  circiunstanced 
has  been  held  felony.     Such  are  Nicholson^ s  case,  Catharine 
CoUman^s  case,  and  others,  cited  before,  and  in  every  one  of 
those  cases  the  jury  found  there  was  a  receiving  with-  a  fraudur 
tent  design,  yet  it  was  held  no  felony.     This  case  is  exactly 
analogous.     Ingeniously  is  put  the  case  of  consignor  and  con- 
signee, wliere  goods  are  given  to  a  carrier,  yet  if  they  are  stolen  in 
the  custody  of  the  carrier,  they  may  in  an  indictment  be  laid 
to  be  the  goods  of  the  consignor,  but  the  terms  of  the  case  ar^ 
against  the  argument:    for  if  the  goods  are  delivered  to  the 
carrier,  at  the  risk  of  the  consignee,  the  consignor  looks  only 
for  an  equivalent,  not  to  have  the  goods  back ;  and  then  they 
cannot  be  laid  to  be  the  consignor's  goods ;  if  indeed  they  are 
sent  at  the  risk  of  the  consignor,  they  are  still  in  the  posses- 
sion of  the  consignor,  although  in  the  charge  of  the  carrier. 
All  the  cases  of  ring-dropping  are  cases  where  the  property 
has  been  delivered  only  as  a  pledge,  and  has  been  run  away 
with  alio  intuitu^  and  where  there  has  been  no  delivery  there- 
fore of  the  possession.     The  cases  next  to  be  considered  are 
those  of  constnictive  felony.     Pearls  case.     Pear  solicits  the 
horse,  and  procures  it  to  be  delivered  to  him.     That  case,  and 
likewise  Semple^s  case,  2  East,   P.   C.  691.,   differ  materially 
from  the  principal  case  in  this,  that  the  owners  never  meant  to 
part  witli  the  property.     This  case  differs  not  from  the  case 
where  a  man  buys  goods,  and  never  intends  to  pay  for  them. 
[  284  J      In  the  numerous  cases  which  daily  occur,  where  a  person  at 
the  verge  of  bankruptcy  goes  on  buying  goods,  it  must  be  pre- 
sumed that  he  never  intends  to  pay  for  them ;  for  he  knows  he 
never  can.     Yet  this  will  not  constitute  felony.     So,  a  trades- 
man in  the  country  remits  a  bill  to  a  factor  here,  to  procure 
him  goods,  who  negotiates  it  for  his  own  benefit,  that  is  no 
felony.     If  the  prisoner  had  simply  said  to  the  prosecutor,  my 
banker  has  given  me  too  great  credit,  and  I  cannot  get  him  to 
pay  my  check  till  Wednesday,  would  tliat  be  felony  ?    Yet  in 
that  case  it  would  have  been  equally  a  design  to  receive  the 
money  fraudulently,  and  apply  it  to  his  own  use.     In  Chissor's 
case,  a  leading  case  of  a  numerous  class;  the  second  reason 

given 
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given  is,  that  the  contract  was  not  i^erfected.     Here  the  con-        1812. 
tract  was  perfected.     It  was  therefore  no  felony.  ' 

Cur.  adv.  vult. 
No  judgment  was  ever  publicly  pronounced  in  this  case,  but  Walsh. 
the  prisoner  was  liberated.  In  the  same  year  an  act  was  passed, 
52  6.  3.  c.  63.  making  it  felony  in  brokers,  bankers,  and  otliers, 
to  embezzle  securities  deposited  witli  them  for  safe  custody,  or 
for  any  special  purpose,  in  violation  of  gooil  faith,  and  contrary 
to  the  special  purpose  for  which  they  were  deposited. 
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.  .,,-  CoTTERiLL  V.  CuFF  and  Others. 

In  uwimpsit  it  npHE  plaintiff  declared  that  in  consideration  that  he  the  \ 

thedDclmtlon  ^^»  **  ^^  request  of  the  defendants,  bargained  for 

shews  80  much  agreed  to  buy  from  the  defendants  a  certain  quantity,  tc 

beneficial  to  259  bales  of  bacon,  then  in  the  possession  of  the  defend 

the  plaiotiff  in  ^^  ^  certain  rate  or  price,  to  wit,  the  rate  or  price  of  72 

a  contract,  as 

comprehends     lings  per  hundred  weight,  to  be  paid  to  them  by  the  plaini 

^  Slure  of     nianner  then  and  there  agreed  upon  between  them,  (that 

which  the         gay,)  by  approved  bills  at  two  months,  in   14  days  from 

^  ^^  time,  the  defendants  promised  the  plaintiff  that  the  bacoi 

^  286  ]     prime  bacon ;  and  although  the  plaintiff  ailerwards  did  so 

receive,  and  pay  for  the  same  bacon,  yet  the  defendant! 

regarding  their  promise,  deceived  and  defrauded  him  ii 

to  wit,  that  a  great  part,  to  wit,  159  bales  of  the  bacoi 

not  prime  bacon,  but  on  the  contrary  thereof,  was  of  jirer 

and  inferior  quality,  and  wholly  unmerchantable  and  unj 
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a^de  to  the  plaintifF.    There  were  other  counts  stating  the  mode        1512. 

of  payment  in  different  ways,  but  all  founded  on  an  allegation    •    

that  the  defendants  promised  that  the  bacon  was  of  a  good '  ox-^ttL 
quality,  and  alleged  a  breach  in  the  badness  of  the  qualitj'.  Cuff. 
Upon  the  trial  of  the  cause  at  the  London  sittings  after  Hilary 
term  1812,  before  Mansfield^  C.  J.,  the  evidence  was,  that  the 
bacon  in  question  was  sold  with  other  bacon  under  the  follow- 
ing invoice:  London^  Slst  May  1811.  Sold  for  Messrs.  Cuff^ 
Dickinson^  and  Co.  to  Mr.  Edmund  CotteriU  sen.,  229  bales 
prime  singed  bacon,  (Strangeman^)  72s.  200  do.  do.  do.  do. 
{Wade^)  705.  per  cwt.  payable  per  approved  bills,  at  2  months, 
in  14  days  from  tKis  time.  An  average  for  taint  and  short 
weight  on  JVade?s^  and  an  average  for  short  weight  only  on 
Strangeman's.  125  Wade's^  here,  75  do..  Active,  259  Strange^ 
man%  here.  Richd.  Ellis.  The  delivery  of  the  goods,  pay- 
ment, and  defect  of  quality  being  proved,  the  jury  found  a  ver- 
dict for  the  plaintifF,  which  • 

Vaughan,  Seijt  now  moved  to  set  aside,  upon  the  alleged 
ground  of  a  variance  between  the  declaration  and  the  contract 
proved ;  for  the  contract,  he  said,  was  for  prime  singed  bacon^ 
o£  Strangeman^s  manufacture,  at  725.,  and  the  plaintiff  had  only 
selected  the  ingredient  of  its  being  prime,  and  had  lefl  the  resi- 
due of  the  contract  unnoticed.     He  had  also  separated  this  part 
of  the  contract,  which  was  entire,  from  that  part  which  related 
to  the  contract  for  200  bales  of  Wad^s  manufacture,  at  705.,  and. 
from  the  distinction  made,  that  there  was  no  average  for  taint  in      [  287  ] 
Strangeman^s  bacon,  but  that  there  was  on  fVade^s.     It  was  also; 
an  essential  ingredient  that,  the  bacon  was  to  be  singed,  not 
scalded,  and  that  it  was  to  be  Strangeman's  manu&cture,  not^ 
tkat  of  any  other  person.     He  also  complained  of  excess  oC 
damages,    upon  which  point  the  Court  differed  from  him  in 
opinion.  < 

Mansfield,  C.  J.  The  only  point  the  plaintiff  disputes  with 
the  defendant  is,  that  the  bacon  is  not  prime  bacon;  and  there- 
fore ii  js  ^ough  for  him  to  aver  the  contract  for  bacon  possess- 
ing t|]4it  quality.  If  there  were  twenty  other  qualifications  an- 
nex^ to  (he  contract,  would  it  be  necessary  to  state  them  aill? 

Chambb^  ,  J.  The  plaintiff  must  state  all  that  relates  to  the 
point  of  which  he  complains ;  beyond  that  he  needs  not  go. 
There  is  no  complaint  of  &ilure  in  any  other  particular.  He 
doe$.ppt.Q(mplain  that  the  bacon  is  not  of  Siriangeman^s  manu- 
i^ictur^  or  that  it  is  not  singed ;  it  is  suffici^it  to  state  so  much 

8  of 
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181 2»  of  the  contract,  as  shews  the  particular  promise,  for  the  breacl^ 

whereof  he  complains.    Is  it  necessary  to  set  out  the  whole  of  a 

CoTTEKiL^  deed,  if  it  relates  not  to  the  matter  in  issue  ? 

CuFFt  The  Court  refused  the  rule^ 
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jfyrinsj  Wilson  «;.  Vysar. 

A  liUi  of  ex-  rapHIS  was  an  action  for  iroods  sold  and  delivered,  tried  at  thq 
pD  a  rnnmg  "^  London  sittings  after  Hilary  term  before  Mansfield^  C.  J.| 
Im^ctl  ftl^  when  a  verdict  wais  found  for  the  plaintiff,  reserving  the  point 
4faoqghthefMr-  ^hich  arose  under  the  following  circumstances.  The  defence 
^ttidluf  pre^  was  paym^it  A  bill  drawn  by  HaU  on  BettridgCi  and  accepted 
Mated  in  ^ue  |^  Y^im^  was  given  for  the  goods,  and  indorsed  over  by  the  de- 
^*  fendant  to  the  plaintiffs  it  was  not  presented  for  payment  when 

due;  the  acceptor  became  unable  to  pay  it;  fmd  in  consequence 

of  the  laches,  payment  was  refused  by  the  drawer  and  the  de-? 

fendant.     To  rebut  this  defence  the  plaintiff  proved  that  the 

l&U  WBS  drawn  on  a  stamp  of  infbrior  value,  and  therefore  could 

hot  be  given  in  evidence.     In  answer  to  this  argument,  it  was 

sworn,  that  if  it  had  been  presented  at  the  time  pf  maturity,  it 

would  have  been  paid,  notwithstanding  the  defect  of  stamp,  and 

that  a  clerk  of  the  acceptor  had  received  express  orders  from 

his  master  to  pay  it,  and  had  sufficient  assets  in  his  hands  at  that 

^     time  for  the  purpose.     Therefore  this  piece  of  paper,  though  it 

could  not  be  called  a  bill,  nor  could  be  produced  ii|  evidence  as 

such,  would  have  been  value  equivalent  to  the  goods,  if  there 

had  not  been  laches. 

Shepherd^  Seijt.  on  this  ground  now  moved  for  a  new  trial : 
but  the  Court  held  they  could  in  no  light  consider  it  as  pay* 
laaent,  and  refused  the  rule.  ^ 


W 


_ 

.  .;  ?>  •  ^OE  on  Demise  of  Messiter  v.  Dtneley* 

April  ^Q. 

JL*?oto?nto^  j^-ESr,  Seijt  appUed  on  behalf  of  tiie  defendant,  diat  the  writ 
aTerdictin  of  execution  in  this  case  might  be  stayed  imtil  four  days 

biJTT^'writ'^o?  *^^  *^  plaintiff  should  have  chosen  to  ta3^  his  costs,  upon  the 
habere  faciiu  grouud  thftt  the  defendant  wished  to  bring  a  writ  of  error,  and 
^hollt^ting  t^  obtained  the  allowance  of  error;  but  that  the  plaintiff  not 
to  *»x  his  coito,  leaving  chosen  to  tax  his  cpsts,  without  which  the  amount  of  the 

the  defendant's  i         ^    i        '  . 

writ  of  error  penalty  of  the  recognizance  of  the  bail  in  error  could  not  be 
m"  ^^^^I^  feted,  it  did  not  operate  as  a  supersedeas.     It  was  said  in  Beiii 

d*  jRobsof{ 
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fB.  Eobsan  v.  Egerton,  Barnes^  212.,  that  the  Court  would  inter-        1812. 
ffere  m  this  manner.  "~ 

The  Court  held,  that  if  the  plaintiff  chose  to  waive  the  taxation  ^^ 

of  his  costs,  and  proceed  for  the  possession  only,  it  was  compe-  Dtmelet. 
tent  for  him  so  to  do,  although  in  that  case  the  allowance  of 
error  was  no  supersedeas :  and  instanced  the  case  of  a  person 
who,  having  recovered  in  the  King^s  Bench,  a  verdict  for  2,000/.^ 
and  foreseeing  that  error  would  be  brought  for  delay,  waived 
his  costs  and  took  the  defendant  in  execution :  and  the  Court 
held  that  it  was  all  regular,  and  that  the  writ  of  error  was  m 
that  case  no  supersedeas. 

Rule  refused. 


[   290  ] 

Busk  t;.  Walsh  and  Another.  Aprun. 

T^HIS  was  an  action  for  money  had  and  received,  brought  to  The  plaintiff 

■  *ii^  n  1     t     *  t  c    V.      having  P*>d  • 

-*"    recover  back  the  siun  of  378/.,  bemg  the  amount  ot  tne  pnHnium  on  an 
premiums  which  the  plaintiff  had  paid  to  the  defendants  upon  jjl^f  {^f  ^!*^* 
several  instruments  called  "peace  or  war  policies,*'  whereby  the  fendantooafu- 
defendants  undertook  to  pay  the  plaintiff  the  sums  subscribed  f^theniik 
by  them,  in  case  preliminaries  of  peace  were  not  signed  between  waadetennined. 
Great  Britain  and  France  on  o^  before  certain  days  therein  allowed  to 
named.     The  illegality  of  tljese  wagers^  as  well  as  the  right  to  SJ^L^rSe^i^m- 
rescind  them  before  the  time  arrived  which  was  to  determine  miMion4>f 
the  risk,  being  admitted,'  as  settled  by  the  authority  of  Aubert  j,^  ^terwarda 
V.  Walshf  ante.  3.  277.  the  only  question  in  this  case  was,  whe-  iwued  against 

1  ^  1      1  ,  «.   .  .     .  n    1  1       the  defendant, 

ther  there  had  been  a  sumcient  renunciation  oi  the  contract  by  the  amount  of 
the   plaintiff  under  the   following  cir<?umstances,     W^lsh  snd  ^^^^^^ 
^esbit  were  partners,  and  after  the  subscription  of  the  policies  by  the  oommis- 
eommitted  an  ^ct  of  bankruptcy,  a  commission  was  sued  out,  ^mmlssion  \h> 
they  were  declared  bankrupts,  and  many  of  the  creditors  pro-  »ng  *?^|5]IT"*u 
c^eeded  to  prove  their  debts  under  the  commission.     Amongst  plaintiff  after 
^Dthers,  the  plaintiffs,  by  tlieir  solicitor  applied  to  prov^  as  a  d^bf  mfn«f»iwi*tbe 
^e   sums    they   had    paid    as   premiums    on  these  policies ;  bankrupt  to  re* 
%ut  the  commissioners  being  of  opinion  that  these  sums  were  ^miumswith* 
Ipaid  on  an  ille&:al  consideration,  and  could  not  be  recovered  out  further  no- 

i,         .  ,,^  n      rm         i*-4v>ti  •  *'ce'  hejd  that 

back,  rejected  the  proof.  The  plaintiff  had  not  m  express  temuJ  the  claim  made 
made  any  declaration  to  the  defendants  of  his  intention  to  re-  ".p^°  ^^*  **'  . 

J         ^  ^  '        *        .     .  '  gijfneea  was  8uf- 

scind  the  policies.  The  commission  yfas  soon  afterwards  super-  ficient  notice  to 
seded  by  consent  of  the  creditors.  The  jury,  upon  the  trial  of  ofihepiain*t?ff*» 
the  cause  at  Guildhall^  before  Mansfield^  C.  J.,  at  the  sittings  intention  u»  ro- 

^••..,  -/•         t  i-i»i         i»*iB  icmd  the  illesal 

Itft^r  Michaelmas  term  1811^  found  a  verdict  for  the  plaintim  '    conuact. 

Ijcnsj, 
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1812.  LenSy  Serjt  in  Hilary  term  last  had  obtained  a  rule  nisi  to  set 

^        aside  this  verdict  and  enter  a  nonsuit,  upon  the  ground  that 

^  there  was  no  proof  that  the  contract  had  been  rescinded  before 

Walsh*      the  determination  of  the  event  insured. 

ShepJierd  and  Marshall^  Seijts.  in  this  term  shewed  cause,  and 
oontended  that  the  claim  made  before  ^e  commissioners  to  re-, 
ceive  biK^k  the  preniiums  was  the  most  open,  public,  and  notorious 
renunciation  of  the  contract  that  could  have  been  made.  The 
rights  of  the  bankrupt  were  at  that  time  all  well  vested  in  the  com- 
missioners, therefore  it  would  have  been  idle  to  have  then  notified 
to  the  defendants  the  renunciation  of  the  contract,  since  the^ 
had  no  disposing  power  over  the  estate.  The  act  of  the  com- 
missioners in  rejecting  his  claim  was  immaterial ;  if  they  had 
allowed  it,  which  they  would  have  certainly  done  could  they  then 
have  foreseen  the  decision  of  this  Court  in  the*^  case  of  Walsh 
v.  Ned>itj  that  act  of  third  persons  could  not  have  made  any 
difference.  It  is  clear  that  an  action  brought  would  have  suffi- 
ciently rescinded  the  contract,  and  pending  the  commission 
which  had  regularly  issued,  a  claim  to  prove  imder  it  was  equi- 
valent to  an  action. 

Ijens  and  Bestj  Seijts.  contrd.  The  commissioners  having 
refiised  the  application,  the  matter  remained  in  the  same  state 
as  it  was  in  before  the  application  made.  It  was  made,  indeed, 
only  with  a  view  of  hedging,  as  the  defendants  were  then  un- 
able to  pay,  and  this  action,  which,  if  brought  in  time,  would 
have  rescinded  the  contract,  was  not  brought  till  after  the  rer 
nunciation  made. 

Mansfield,  C.  J.     I  never  could  understand  where  was  the 

C  992  ]  good  sense  of  altering  the  law  from  that  which  it  certainly  be- 
fore was,  that  if  persons  entered  into  an  illegal  contract,  they 
were  not  to  have  the  aid  of  the  law  to  help  them  out  of  their 
difficulties,  but  must  be  left  to  get  out  of  them  as  well  as  they 
could ;  but  the  law  is  now  changed,  sio  that,  if  a  maa  declares 
his  dissent  from  an  illegal  wager  before  the  event  happens,  even 
if  it  is  the  very  day  before  the  event  happens  {a)  he  may  reco- 
ver 

(a)  Qiuere  whether  this  inference  from  the  cases  decided  be  not  somewhat 
lai^^  than  they  wanant:  perhaps  the  liqe  may  be,  that  so  long  as  the  risk 
ffmains  unaltered,  (not  so  long  as  the  event  has  not  happened,)  the  contract 
nigy  be  rescinded :  in  some  cases  every  hour's  bpse  of  time  varies  the  risk,  in 
otfaert  the  risk  remains  unaltered  for  a  long  dioae,  r.^.,  so  soon  as  a  state  lot- 
tery is  created  by  act  of  parliament,  an  illegal  wager  may  be  laid  that  a  parti- 
cukr  ticket  will  be  drawn  a  prize;  there  are  three  months  before  the  drawing: 

on 
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ver  back  the  money  he  has  paid.  In  this  case,  I  think  the 
plaintiff  did  tell  his  intention  of  rescinding  the  contract  to  the 
defendant  himself,  when  he  told  it  to  the  commissioners.  To 
whom  did  he  apply?  To  the  commissioners,  who  were  trustees 
for  the  creditors  at  large^  and  after  that  trust  performed,,  they 
were  trustees  of  the  surplus  for  the  bankrupt.  I  think  ther^ 
fore  that  the  notice  given  to  them  sufficiently  declared  to 
the  bankrupt  that  the  plaintiff  rescinded  the  contract. 

Heath  and  Chambers,  Js.   coincided  in  opinion  that  the 
contract  was  rescinded. 


ass 


uie. 


on  the  last  day  before  the  drawingy  the  chance  that  that  number  will  be  drawB 
a  prize,  remains  predsely  the  same  as  before.    An  illegal  wa^^  is  made,  that 
die  Emperor  of  Fnuue^  aged  47,  will  not  live  ten  yean :  at  the  end  of  moe 
yeBi%  eleven  months,  and  twenty-nine  days  he  is  alive^  and  the  event  it  not 
then  yet  determined ;  but  the  value  of  the  risk  is  very  gready  altered ;  the 
value  of  the  probability  that  he  will  attain  that  age,  is,  at  the  time  of  makmg 
the  wager,  (assuming  that  emperors  live  as  long  as  French  annuitants  in  gene- 
ral,} only  826.,  or  little  more  than  four-fifths  of  certainty ;  at  the  end  of  nine 
years,  eleven  months,  and  twenty-nine  days,  it  is  more  tltm  999.,  or  more 
than  a  thousand  to  one.    So,  on  events  which  require  much  space  and  time 
toelfectthem:  as  a  bet  that  a  Freiuh  army  shall  march  into UrMi  witfab 
three  years :  if  no  French  expedition  leaves  Europe  within  two  years  and 
deven  months,  it  is  morally  impossible  that  the  conquest  can  take  place  withm 
the  time;  yet  die  event  has  not  happened.    If  a  locus  ptnutentU  is  allowed  in 
•och  cases,  and  the  contract  may  be  detomined  at  any  time  before  the  event 
has  ezinred,  instead  of  repressing  the  (pint  of  gaming,  it  gives  the  fiandniflit 
gawiM^  an  opportunity  of  knowing,  in  all  cases,  with  moral  certainty  what 
the  event  will  be  before  he  makes  his  final  election  whether  to  draw  his  bet  or 
proceed  with  it.    In  the  case  of  Aubert  ▼.  WaUh^  it  was  not  adverted  to  by 
the  counsel  on  either  side,  that  the  risk  did  not  remain  unaltered ;  but  in 
truth,  as  the  makiiig  of  peace  is  a  woric  of  time,  being  usually  preceded  by 
the  mission  of  embassadors,  and  various  other  diplomatic  forms,  *it  could  not 
be  said  upon  the  last  day  before  the  ezimadon  of  the  wager,  if  no  embassa- 
dors  had  then  met,  that  the  chance  then  remained  unaltered  of  the  pr^liqiina- 
ries  of  peace  being  signed  on  the  morrow.    If  the  party  who  pays  mioey 
upon  an  illegal  wager  may  recover  it  back  after  the  reladve  oondkion  and 
chance  of  the  two  parties  u  at  all  changed,  it  is  difficult  to  asdgn  a  reasoo 
for  the  distinction  why  he  may  not  also  recover  it  back  after  the  event  is  ab- 
fftlatfly  detcnnined. 


flBPH! 
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ProofofthB  de- 
li rery  and  pay- 
ment of  a  check 
to  the  plaintiff 
is  not  sufficient 
evideBce  of  a 
debt  in  order 
to  support  a 
set-off,  unless  it 
be  shewn  upon 
what  consider- 
ation, and  un- 
dfer  what  cir- 
cumstance*, 
the  check  was 
given. 


C   294    ] 


AuBERT  V.  Walsh  and  Another. 

^■^HIS  was  an  action  for  money  had  and  received,  ^brought  ta 
■^  recover  back  the  premiums  paid  upon  policies  similar  to 
those  in  the  last  case.  The  defendants  gave  notice  of  set-off, 
and  proved  on  the  trial  numerous  checks  drawn  by  the  defend- 
ants on  their  bankers,  and  delivered  to  the  plaintiff,  to  whom 
the  bankers  had  paid  tliem.  It  appeared  there  had  been  trans- 
actions as  between  these  parties  to  a  -very  large  amount.  The 
plaintiff  objected  tliat  it  was  necessary  to  shew  on  what  consi- 
jderation,  or  for  what  purpose,  these  checks  were  delivered,  in 
order  to  apply  them  to  this  set-off;  and  that  they  did  not  prove 
any  payment,  without  evidence  of  the  circumstances  under  which 
they  were  given.  A  verdict  passed  for  the  plaintiff,  and  a  rule 
nisi  had,  in  the  last  term,  been  obtained  to  set  it  aside. 

Shepherd  and  Best^  Seijts.   would  now  have  supported  the 
rule,  but  the  Court  interposed. 

Mansfibld,  C.  J.     I  am  sure  I  remember  a  case  before  Lord 
Mansfieldy  C.  J.  in  which  a  check  given  was  produced  as  evi- 
df^nce  of  a  debt,  and  his  Lordship  held  that  tliat  alone  was  ^ 
npt  sufficient 

Chambre,  J.     All   our  accounts  would  be  in  inextricable 
confusion  if  such  evidence  were  allowed. 

Rule  discharged. 

Lens  and  Marshall^  Serjts.  contra* 


AprU  22. 


Driver,  on  the  Demise  of  Berry,  v.  Thompson  and 

Another. 


A  feme  covert,  ri^HIS  Was  an  ejectment,  brought  to  recover  a  copyhold 
copyhold  lands*  cottage  and  eleven  acfes  of  land,  in  the  parish  of  Bamhf- 

i*y  to'b^'^i^"*"  on^the-Marshj  in  the  co^nty  of  York.  The  plaintiff  claimed  as 
mined  sepa-  the  nephew  and  devisee  of  Mary  T/iompsonj  depeased;  the  de- 
husiMnd7^  the  ^ndant  was  the  heir  at  law  of  Joseph  Thompson^  her  husband. 

steward  of  the 
manor. 

But  by  ^pc- 
cial  custom  she 
may  be  sepa- 
rately examin- 
ed before  two 
customary 
tenants. 

If  a  cop]rho1d  be  surrendered  to  such  uses  as  a  feme  covert  shall,  by  will  or  codicil,   appoint,  a  paper 
purporting  to  be  a  will,  though  made  by  her,  living  her  husband,  is  a  good  execution. 

[  ♦295  ]  writing 


Upon  the  trial  of  this  cause,  at  the  York  summer  assizes  1811, 
before  Chamhre^  J.,  the  evidence  was,  that  "  at  a  court  held  on 
the  6th  day  of  December  1806,  itnvas  found  that  *  Joseph  Thomp^ 
son  and  Mary  his  wife,  (she  the  said  Mary  being  first  examined 
before  two  customary  tenants  and  consenting,)  by  surrender  in 
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writing,  dated  the  28th  of  June  then  last,  surrendered  the  pre- 
mises, (of  which  they  were  seised  in  right  of  the  wife,)  to  the 
use  and  behoof  of  the  said  Joseph  Thompson  and  Mary  his  wife, 
and  their  assigns,  for  the  term  of  their  natural  lives,  and  the 
life  of  the  survivor  of  them ;  and  from  and  immediately  after  tlie 
decease  of  the  survivor  of  them,  to  the  use  of  such  person  or 
persons,  and  for  such  estate  and  estates,  uses,  intents  and  pur- 
poses, and  under  and  subject  to  such  powers,  provisoes,  pay- 
ments, limitations,  restrictions,  and  agreements,  as  the  said 
Mary^  the  wife  of  the  said  Joseph  Thompson^  had  already,  or 
thereaiier  should,  in  and  by  her  last  will  and  testament,  or  any 
codicil  thereto,  to  be  by  her  duly  executed  in  the  presence  o^ 
and  attested  by,  three  or  more  credible  witnesses,  give,  devise, 
direct,  limit,  or  appoint  the  same.^'  Mary  Thompson^  by  her 
will,  dated  the  5th  of  Naoember  1807,  devised  ^^  all  her  mes- 
suages, cottages,  lands,  grounds,  tenements,  and  hereditaments, 
whatsoever  and  wheresoever,  as  well  freehold  as  copyhold,  (the 
copyhold  having  been  duly  surrendered  to  the  use  of  her  wiU,) 
unto  her  nephew  John  Berry,  (the  plaintiff's  lessor,)  his  heirs 
and  assigns  for  ever,"  subject  to  certain  legacies  and  annuifies. 
Mary  Thompson  died  on  the  21st  of  November  1809,  her  hus- 
band Joseph  died  on  the  5th  of  April  1811.  The  title  thus 
principally  depending  on  the  documentary  evidence,  the  parties 
merely  laid  before  the  Judge  the  briefs  containing  copies  of 
these  documents,  and  little  other  evidence  was  given :  for  the 
plaintiff  were  cited  at  the  trial  the  cases  of  Compton  v.  CoUinsonj 
1  H.  Bl.  334.,  and  Taylor  v.  Phillips,  1  Ves.  229. ;  and  for  the 
defendant  was  cited  the  case  of  George,  on  demise  of  Thombury, 
,  Ambl.  62*7.     A  verdict  passed  for  the  plaintiff,  sub- 


V. 


ject  to  the  objection  made  for  the  defendant  at  the  trial,  that  a 
feme  covert  could  not  make  a  will  to  pass  real  estate. 

Clayton,  Seijt  in  Michaelmas  term  1811,  moved  for  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  upon  these 
grounds ;  first,  he  argued  that  a  feme  covert  cannot  in  general 
make  a  will;  and  though  she  may  dispose  of  real  property, 
either  freehold  or  copyhold ;  yet  in  either  case,  it  is  necessary 
that  there  should  be  a  private  examination,  in  order  to  ascertain 
that  she  is  not  unduly  infiuenced  by  her  husband.  In  the  case 
of  copyhold  land  this  examination  must  be  made  by  the  steward. 
JErish  V.  Rivers,  Cro.  EL  717.  Srd  res.  "  Admitting  that  the 
surrender  of  a  feme  covert,  being  sole  examined,  should  bind 
her  by  the  custom,  whether  such  a  surrender  upon  her  exami- 

2  natioa 


1S12>. 

Drivbr 
tuqmpsom%' 
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1819.       nation  made  before  two  tenants  of  the  manor,  such  surrendefs 
before  them  heinst  used  to  be  made,  shall  be  irood.     And  all 

I>RIVBR  •  •       • 

^^  the  Court  agreed,  that  by  especial  custom  to  warrant  it,  it  may 

tnoMoov.    be  good,  otherwise  not  Because  it  is  a  judicial  act  more  proper 

to  be  done  in  court"     For  the  law  presumes  that  the  steward 

will  take  care  to  put  the  proper  questions,  but  two  customary 

tenants  may  be  ignorant  men,  not  knowing  to  what  point  they 

shall  direct  their  enquiries.     And  in  the  present  case  there  was 

no  evidence  given  of  any  such  special  custom  within  the  manor, 

to  warrant  this  departure  from  the  general  law  of  the  land. 

Secondly,  the  surrender  is  bad,  because  a  feme  covert  cannot 

make  a  will,  and  although  she  may  make  a  declaration  of  uses, 

yet  this  instrument  piuports  to  be  a  will,  and  is  therefore  bad. 

ZHeathj  J.     A  power  reserved  to  a  feme  covert  to  declare  uses 

of  her  own  estate,  is  to  be  construed  iavourably.]     Thirdly,  in 

the  event  which  has  happened,  of  the  husband  surviving  the 

wife,  the  appointment  is  void,  because  it  exceeds  the  power. 

The  feme  covert  makes  the  will,  living  her  husband,  the  power 

r  S97  j|     i^  that  in  case  she  survives  her  husband,  she  may  make  a 

wiU. 

Mansfield,  C.  J.  There  seems  to  be  great  weight  in  the 
first  point:  as  to  the  other,  the  copyhold  estate  passes  by  the 
surrender ;  not  by  the  will. 

Rule  nisi, 

Shepherdj  Serjt  on  this  day  would  have  shewn  cause,  but 
was  stopped  by  the  Court,  who  expressed  a  desire  to  hear 
Clayton  in  support  of  the  rule. 

Clayton  would  have  insisted  on  his  first  point,  but  {Cha^^^j 
J.  observed,  that  it  had  been  for  the  first  time  suggested  since 
the  trial.  Mansfield^  C.  J.  We  must  presume  that  the  reason 
why  the  objection,  which  is  a  very  obvious  one,  was  not  made 
at  the  trial,  was,  that  both  parties  well  knew  there  was  such  a 
custom  within  the  manor,  and  that  if  the  objection  had  been ' 
made,  it  would,  no  doubt,  have  been  answered  by  proving  the 
custom.}  Secondly,  the  power  is  not  well  executed  by  Mary 
in  her  husband's  lifetime,  for  it  was  to  be  executed  by  will ; 
and  until  she  should  survive  him,  she  was  incapable  to  make  a 
will.  Powers  must  be  strictiy  pursued.  Lord  Darlington  v. 
Pkdteney,  I  Cotap,  260.  X^Mansfield^  C.  J.  It  is  unnecessary  to 
£ite  cases  to  prove  that  a  power  to  appoint  by  deed  cannot  be 
well  executed  by  wiU,  and  vice  versd^  which  is  ^  that  is  estab- 
lished by  that  case.    But  your  objection  here  is,  that  this 

power 
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power  is  to  be  executed  by  a  will,  and  that  a  feme  covert  cannot        1819. 
make  a  will.     But  a  thousand  cases,  in  all  the  Chancery  re- 
ports, arise  on  the  wills  of  femes  covert ;  and  the  Courts  of 
equity  have  gone  even  so  far  as  to  say  that  a  woman  who  has  a    THOicnoN. 
separate  estate  may  make  a  will  without  a  power.]     CUtj/Um 
would  have  cited  Eyre  v.  Longford,  1  P^  Wms.  740.  Srd  res^      C  298  ] 
and  other  cases,  but  the  Court 

Discharged  the  rule. 


(IN  THE  EXCHEQUER-CH AMBER.) 

Hammel  i;.  Abel.  .     >|^  ^, 

^^ASELEE  moved  for  interest  on  the  affirmance  of  the  judg*  interest atlo««d 
ment  of  the  Court  below.     The  action  was  assumpsit  on  thd  M^of*?^  - 
common  money  counts,  for  the  balance  of  an  account  between  ment  obtained 
merchants,  and  there  was  a  count  for  interest  on  that  balance*  o/a  toeTebant'> 
The  judgment  in  this  case  was  by  default     He  cited  Marshatl  •'Jcaunt,  and 

.a-k  for  mtepcst  on 

▼.  Poole,   IS  East,  98.  >  that  balance. 

Rule  absolute* 


(IN  THE  EXCHEQUER-CHAMBER.)    - 

■      I 

MiDDLETON  V.  GiLL.  '        AfriiStl. 

/^ASELEE  moved  for  interest  on  the  affirmance  of  a  judg^  Interaitallowed 

*Ky     ■       ^  '  upontheaffiniH 

T^^TOi.  I    anoeofajodf. 

Puller  opposed  it  on  the  ground  that  the  action  was  brougltf  "Jfljj}?*^ 
for  non-payment  of  the  price  of  a  cfiksm^tyqiBiga'Bhine  hiemi^  liveied,  wbieh 
to  be  paid  for  by  a  bill  of  certain  date,  to  be  accepted  by  the  de-  J^  ^jdfcj 
fendants.     llie  plaintiffs  tendered  a  bill  for  acceptance,  which  by  a  bill,  tb« 
the  defendants  refused  to  accept,  upon  the  ground  that  the  beengifeo. 
whole  quantity  of  hemp  had  not  been  delivered. 

Mansfield,  C.  J.  That  would  have  been  a  defence  on  the 
trial,  if  you  had  proved  it;  but  as  the  judgment  is  for  the  [  299  ] 
plaintiff  below,  the  fact  must  have  been  otherwise.  If  the  bill 
had  been  delivered,  it  would  have  borne  interest  from  the  time 
it  became  payable,  and  we  cannot  permit  a  person  to  take  ad- 
vantage 
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1812f>r   vantage  of  his  own  wrong,  and  after  refusing  to  pay  for  his 

goods,  to  pav  the  less  when  compelled  by  law,  because  he  has 

^°'''^'¥^Sv,  been  mjurioils.  '-u--^CkJ  .:  x.:iU  iuT: 

Gill.  Rule  absolute. 


.^SS^Xam-  .t-iyiJ^*^,''-!  --^^-:^;-i:.rtV^  sij  r-M(ia  «satfb  lau'^dt  ^M^O^. 
^'''QR-;,^  /^„,.j     WPSMITH  ^•,,lS^.,,a»rt-,  ASmA^^:a  i^ijab,^. 


*-r*» 


Ther^M8^---TlnilIS  action  had  been  coimmnced  against  .nrq^. jjiyti 

agBiDsM"P%^  rjgrooeeded  by  summons  and  distringas  a^ii^t  the  gpo^  ^C^Kt/i 
abroad  Aii4tb«  two' defendants,  lyhereupon  the  dc£si^iut.;rcsid^nt^ Ji^r^^g^;^^ 
^^^J^^gJ^     peared  for  himself  but  said  he  had  no  authority  to^pg^  j^^-^ 


but  appean^br  lus  partner;.  nnABestj  Serjt.  had  on  a  fi>rmer  day  p^aiw^!4l  .:i 
than'bf  piS^i '  ^^  ^<^<'  to  set  aside  the  distringas  .and  subsequent  prDG^edii^..ij 
f^^^l^^  Bfid  ^  restore  the  sum  of  405.  which  had  been  ^eyied,  wgaq,^  ;• 
hinijr|«i«  . '.  jilBdaYit  that  the  goods  seized  were  the  goods  of  the  aeffpfdwt^vi 
'^^'^'^'-  ^-  -who  appeared,  and  that  there  were  no  joint  efieqts  .^.tj^^tSO^ii 
'defendants  in  England.  _\  ,.,,^^^  i,»l-^ 

.ShfjAerdj  Seijt  opposed  this  rule,  on  account  p^-th^,Jg^;()P£  -^.w 
irenience  which  would  ensue,  if  there  were  no  way  of  yrgs^g^  i^'* 
^g  agfldnst  two  partners,  one  of  whom  was  absent  frcmji^liT^^' 
idnd^  ^cept  by  proceeding  to  outlawry ;  and  he.  h4d  ^hejj^jfiinf^tg 

d  tins  .on  the  late  staUite  51  G^  3.  Cr  l^^p.     .        .  .7  *  ;  i-^^t  l^A^I) 

.   IjlASSFiZLDf  £.  J.;   I  do:notknow  how  we.pafi,)|^lp  il^ri94tli&>  '^ 
tiff..  .The  act  of  par]UuimjeiU  luu  niade  np  dif{^  (iKJ^Kiql 

[  SQO  ]     ^^  ^}^  respect     Any  person  who  foresaw  tliis  difficulty.  w|i2ii[d;iJi 
never  .deal  with  a  tracier  here  who  has  a  part^cre^^sft^  abnj^yjj^iu  •) 
unless  the. trader  would  agr^  that  the  pur9has&^^.|i^Ji;i|^||Lir:b 


an  appearance  of  both  partners  by  j^ 

'si^eqr:  -idiiuwi  !.  ;<.::i  ^I'^u  't.^^'.  jili  A:  cb.fV^ii'«  .O-^lorft  iAI|lj|^^ 

*  •    - 


tti  nts  FdM-atcovB  Yx*«  or  G£OBGE  OL  r  too 

ISIS. 


JK 


i.iji    iM        ,■  i#fcwMi<flaadccwikTfrkmg,«ad 


comMcfbitod  a  cctUmp  sitfkt  ptovided  and 
ff  AMtUnn  iMt  €f  pMrliMAflBlf  iBlitBledf  *^Mk  actic^ 
^lAltiifiMRil  daliai  mdcr  tlie  eoaamamokgn  ht  mmotma^^ 
non  ilimpfid  Tdbnif  prrhinfTit  and  pffptFi  in  Grwti 
Jlg§mmpJlBd  to  gnat  new  and  additional  dudes  in  lien  thereoC 
dbmlHr  then  and  there  to  defirand  his  maiestv  d  the  doties 
diaigpd  and  impoted  by  the  said  act,  against  the  (ana  of  the 
stalale.     The  second   count   chaiged   him   with  feloniously 
iMmiag  a  certain  p4>er  with  a  forged  and  counterfeit  mark,  py  •<<>«»>; 
whick  iMik  was  forged  and  counterfisited  to  resemble  a  certain  a  ibcfMy  mhI 
aark  pronded  and  used  in  pursuance  of  that  act,  (setting  out  "^•'V   ^^ 
the  title,)  the  prisoner,  at  the  time  he  so  uttered  the  paper,  with  tiM«ainee«r 
the  said  Ibrged  mark  thereupon,  well  knowing  the  same  mark  to  StkniniirtiT?' 
be  fixged  and  counterfeit     There  was  another  count  for  vend-  ^••****JJffJ 
ing  and  selling  a  paper  with  a  ibrged  mark  knowingly,  and  three  ud  oMd  fa 
a^er  coants  similar  to  the  former,  except  that  they  described  it  ^^^^^^H^^"^ 
as  a  rntamp.    The  prisoner  was  tried  at  the  Old  Bailey  sessions  mevt,  withoot 
in  JUraoiy  1812.    The  evidence  was,  that  the  prisoner  was  a  JJ^JJ^JIaor 
vader  of  patent  medicines,  and  sold  certain  boxes  of  Dr.  JeWs  ioKnptMm.  or 
BpBi^  with  the  counterfeit  label  on  them.     Many  of  these  coun-  amoiMtcirdatv 
Iplll^  labels  ^were  found  in  his  possession,  entire.    They  were  J^^**«*- 
^flf  llMpiW  ^^'^'^^  ooloured  with  red  ink,  similarly  to  the  stamps    [  ^SOI  X 
lly  Kptent  medicines  issued  by  government,  and  having,  like 
||Mp^  ^  one  end  the  word  '^stamp,"  and  at  the  other  end  the  word 
f^fWPIBb^  printed  transversely,  and  on  a  blank  on  the  first-men- 
Pfi^  printed  longitudinally,  the  words  ^^  value  above  Ix.** 
pp  #  hiaok  on  the  other  end,  also  printed  longitudinally,  the 
fi||li|  ^Wl  tytiwiing  8s.  6dL,"  as  tlie  legal  stamps  also  have; 
MB|MP(i^^  in  the  oetttre  a  white  circle,  which  in  the  counterfeit 
^  ^  Ui^ll^  fimpi  that  it  bore  the  words,  ««  JEmms,  BriU^"^ 
Jfii^fiA  ^hfmMf  whereas  in  the  legal  stamps  that  circniar  space 
%l^  csQaunacrfted  with  a  red  rin^  and  inscribed  with  another 
g|Q^|iK  red  ring,  and  in  the  drcular  space  between  the  ti«o  rings 
yii»  prhilirt  thi  words.  *^  DuQr  three-pence  ;**  and  on  the  spaea 
^iUUp  the  inner  red  ring  on  the  legal  stamp  was  impressed  in 
red  tii)t  the.  igiune  of  a  crown.    When  the  inrisoner  used  these 
y^  ly.  U  stamps 
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1812.       stamps  he  cut  out  the  circular  space  bearing  the  words  ^^JoneSj 

Bristoly"  and  pasted  on  the  packets  of  medicine  the  two  ends  of 

Tlie  King  ^j^^  label  without  the  middle  part,  and  concealed  the  deficiency 
CoLLicoTT.  of  that  part  by  a  waxen  seal  extending  over  it  Stamps  were 
uttered  in  this  state  by  the  prisoner  affixed  to  the  pills  which  he 
sold.  The  jury  found  him  guilty.  But  two  objections  were 
made  for  the  prisoner ;  first,  that  the  forged  stamp  was  not  a 
sufficiently  near  resemblance  of  the  genuine  stamp  to  constitute 
forgery ;  secondly,  that  the  indictment  was  deficient  in  this  re- 
spect, that  it  did  not  set  out  or  describe  what  the  stamp  was  that 
•  was  forged.  The  case  was  argued  this  day  in  the  Exchequer- 
chamber,  before  ten  Judges,  Lawrence  and  Ben/ley^  Js.  being  ab- 
sent, by 

Curwood  for  the  prisoner.  The  act  directs  the  commissioners, 
t  302  ]  to  use  a  stamp  denoting  the  amount  of  duty  to  be  paid.  The 
words  **  Duty  three-pence"  are  therefore  an  essential  part  of 
the  stamp.  And  to  make  this  an  offence  against  the  act,  the 
prisoner  must  counterfeit,  at  least,  all  the  essential  parts.  If 
there  had  been  evidence  of  what  the  centre  of  the  stamp  pro- 
duced at  the  trial  had  been,  that  might  have  been  for  the  con- 
sideration of  the  jury,  whether  there  was  or  was  not  a  sufficient 
riesemblance  to  enable  them  to  say  it  was  an  imitaticm  of  the 
genuiiie  stamp.  It  is  not  indeed  necessary  that  the  counterfeit 
should  be  a  perfect  resemblance ;  but  it  is  necessary  it  should 
have  so  much  general  resemblance  as  to  deceive  an  ordinary 
observer.  If  the  difference  be  conspicuous,  it  is  no  forgery,  as 
in '  the  case  of  a  Fleet  bank  note,  for  which  no  indictment 
tould  be  supported,  although  some  parts  of  it  are  so  like  a  ge- 
nuine bank  of  England  note,  that  they  might  deceive  any  one. 
Jones's' case,  2  East,  P.  C.  883.  This  resembles  the  case  of 
coining,  where  under  an  indictment  for  forging  half-a-crown, 
evidence  of  the  forgery  of  a  three  shilling  bank  token  could  not 
be  received.  Secondly,  the  indictment  ought  to  have  set  out  a 
description  of  the  stamp  forged,  or  a.Jac  simile  of  it,  as  is  done 
in  the  case  of  forgery  of  bank  notes.  If  the  indictment  had  set 
out  the  part  omitted,  the  distinction  would  have  been  apparent, 
and  then  there  would  either  have  been  a  variance  upon  the  evi- 
dence, or' the  indictment  would  have  been  certainly  bad  on  the 
face  of  it. 

Gurhey  for  the  cr6wn.     This  is  the  first  case  on  this  statute, 

therefore  th^ere  were  no  pt*ecedents  to  follow:  but  this  is  analo- 

gous  ^  the  case  of  Rex  v.  Fuller^  1  Bos.  8f  PuUy  180.,  where  I 

^  '  argued 
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argued  for  the  prisoner,  that  it  was  necessary  in  an  indictment^       I81& 

for  endeavouring  to  seduce  soldiers  from  their  allegiance,  to 

shew  the  means  by  which  the  prisoner  endeavoured  to  senduce 

them;  but  the  Court  held  it  unnecessary.     The  statute  41  G.  3.    Collicott. 

c.  39.  was  intended  to  comprehend  the  case  where  a  prisoner     [  SOS  3 

was  intending  to  make  and  utter  an  incomplete  thing  to  be 

finished  by  another,  but  in  this  case  the  thing  is  uttered  as  com^ 

plete. 

Curwoad^  in  reply.  This,  when  it  was  originally  made,  wa6 
perfectly  distinguishable  from  the  legal  stamp:  the  prisoner's 
calling  it  a  stamp,  on  offering,  or  vending  it  as  such,  will  not  make 
it  a  sufficient  resemblance ;  for  that  feature  existed  in  Jone^B 
case,  who  called  his  note  a  bank  note,  and  put  it  away  as  such. 

Lord  Ellenborough,  C.  J.  How  can  the  anterior  state  of 
this  thing  make  any  difference  ?  If  the  part  of  difference  is  ex- 
tinguished, it  is  the  same  as  if  it  had  never  existed.  Suppose 
a  man  were  to  coin  a  coin  with  the  name  and  head  of  a  foreign 
prince,  and  then  efface  it,  so  that  it  would  look  like  a  defaced 
English  coin,  would  not  that  be  a  forgery?  In  Jone^s  case 
there  was  not  the  similitude  to  deceive :  it  did  not,  on  the  face 
cf  the  bill,  purport  to  be  what  he  said  it  was. 

Mansfield,  C.  J.    Joneses  crime  was  that  of  telling  a  false* 

hood. 

Cur.  adv.  vuU. 
The  Judges  held  the  offence  of  uttering  a  forged  stamp  was 
complete,  by  uttering  thus  much  of  it :  but  there  being  a  ques- 
tion whether  the  offence  was  properly  laid  in  London^  where  the 
prisoner  was  indicted,  his  house  being  in  Middlesex^  where  he 
had  delivered  the  goods  to  his  servant  to  carry  to  an  inn  in 
London^  in  order  to  be  sent  by  a  carrier  to  an  innocent  pjir- 
chaser  at  Bath ;  and  there  being  a  difference  of  opinion  among 
the  Judges,  although  a  majority  held  the  offence  complete  in 
Ldmdon^  no  sentence  having  been  passed,  he  was  tried  again 
upon  another  indictment  for  an  off*ence  unquestionably  com- 
mitted in  London^  and  convicted. 


U2  (IN 


■.ir>  '.i;r  ■.<^Uiiu  ,-Aoci6  unuol  i;  huB  ,ii3mQizu^  ihAt 


^^^'        'lo  :jjirJ!lqiib  j;  h:a-M«o?  ,Timojii)->  Ifiubivrbni  rf:)Ji9  OJ  aiiignolad 

hohmaH     111  oVftf  (Vr.n  vTi/a  ni  ?.Z'jn taiia  lb  aujon  siu  ;^miiib  aoalq  xool 

ii3Tijt3nflij  »an'ji[.'J|iHi  .Jpod  rla/jD^rfJ  ni  baialtia  gninavs  sdt 

Apriias.      ,.„..„  ^|«,i^,.,;  ,^^,rMft  ^,  Hl«ffl(9fffli1  .wgbal  srfl  oJm 

AbulwHicMc  ^jfSlikp^sofieP^ras'^e^  af  tlie  Oh!  Bailey  sessions  in  /VifW>4 
S^*IL"taU«  ■*'!M2;''1»"fo«"fl'^li^  nnd  H«y<:y,  Js.,  ui,«n' .»»  iiuHctmenl 
ledscrtDtbB  ■^McKf'haweM'1Siit'h^;In  the  dwell iug- house  of  T/iomas  liiitifi 
toner,  aod  telli  aiitf  AbraXam  Hemy.C^ufinl>ers,  felooiously  did  steal  two  barik 
tSlt  wiTto^  notes  for  the  pByment  of  So/,  each,  and  of  the  value  of  50/.  eaclU 
■cociuat;Bndan  (he  property  of  T.  Birch  and  A.  H.  Chambers,  the  money  pay- 
^iJlrna'tbe  »^le  upon-tiie  notes  being  then  unsatisfied  to  tliem  the  propriej 
cnttomeT  \at  tors,  Bffftlnst  the  form  of  tHe  statute.  Upon  the  eWdence  iKe 
cbeckoatltt  .         ^^  i.    i  i         i        i  ti  i' 

badcn,  whicb   Circumstances  of  the  case  appeared  to  be  these.     1  lie  prosecit- 

BMiI'to'h^ielf  ***"  **''®  bankers,  and  the  prisoner  was  their  fourth  clert.    ^ 

by  buk^ootef    was  his  ordinary  department  to  keep  and   attend  td'  a  MXK 

udc^enin      csU^  the  cash  bo<^;  but  sometimes  when  urged .%  ju'e^Iira 

the  w*M»J)oak    of  biisiness,  or  on  Other  particular  occasions,  he  difl  |l^y  airay 

oftkrebeA,     money  for  checks  at  the  counter.    Tlie  course  of'btislne^  i& 

^^'"^     their  bank  with  respect  to  the  keeping  of  their  accoun'ts,"^^ 

to  ■•  ■  man."     this :  whenever  monies  were  [mid  out  oT  or  in'Co  th^r  bitfKi  ta% 

^iMtaul^  first  entry  of  them  was  made  in  a  book  called  the  W(^te'1ii^ 

j'"'*"^       pn  the  debtor  side  of  which  were  kept  two  columns,  id^tK^  ppe 

was  entered  the  description  of  the  person  receiving  ^fe'  mdaet^ 

the  numbers  and  dates  of  the  notes  or  sums  p^d  out  tii  h^ib','  iaHi, 

the  amount  of  each ;  in  another  column  was  entered  ,^'e  Ai&ii^q^ 

^on  and  amount  of  the  instrument  or  order  in  sati^actJOil  of 

which  the  sum  was  so  pmd  out,  aiid  on'tlie  ctediior  side  IniflCe 

manner  was  entered  die  descripUon  of  the  perso^  paybig  money 

into  the  bank,  and  tlte  dat^  aftiOuht,  and  numbers  bf  tlt^  A^tlfn 

piud  in.    -From  the  Waste  ixwfe  the  ainount  of^the  jjtajTiieni  Vi& 

[  SOS  ]     transferred  to  a  book  caUed'tKeOttsTibobit,'fn»hiai,  ori  tSe'(^ 

ditor's  side,  WM  nothing  mor^  than  otie  coliunn,  headed '"  C^^ 

in  the  top  line,  and  in  each  following  line  tlie  abbreviation  .^*'D^* 

and  in  another  column  the  sum  of  each  payment.     Xn'd'oii^e 

debtor  side  of  this  book  was  entered  the  name  of  the  ^Klton  ii&iit 

ing  the  money  and  the  sum  jAid  in.     The  cash  book^wak'dinuli 

every  evening,  and  formed  the  regular  check  aguust  th^  amoJint 

<^the  money  in  the  tilL     From  the  cash  book  ^e  entries  hi  pk^ 

^meots  wei%  transferred  to  a  book  called  die  ledgo*,  in  whli^ 

weie  k^pl"  distinct  accoiUlts  between  ih'e  bi(nk«i^  ui^  leach '^ 

their 
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ikm  cuBtomers,  and  a  fourth  book,  called  the  customers'  book,  1818. 

belon^ng  to  each  individual  customer,  contained  a  duplicate  of  /""__ 

Uxk  place  aDiing  uie  honra  of  business  in  every  day,  were  ii 


c  place  dniuig  uie  honra  of  business  in  every  day,  ^ 

the  evening  entered  in  the  cash  book,  ond  .thence  traosfened 

into  the  ledger,  tn^iiiiau^  tfafe  sfctotrnt-mis  at  intervals  trans-       ^ ^''"^^ 

fc^reU  into  the  customer's  book.     A  w-idiess  naiQed  .KiiZe  J«yCi^  j.  b 'simdA. 

ti^i^Uig  account  with  the  prosecutors,  and  the  prisoper  had  pq^      iiii^mim 

{(u^d^d  him  ixooi  time  to  time  to  give  the  pri^onar  accomn^o*)^  "  *3"|'"t''»w 

^jfl^  bill^  for  puyment  of  which  tlie  prisoner  provided  by  pr^  "?"^  '  !.  Jil«iu 

titled  pa  Jin  en  ts  mnde  to  Birch  and  Chambers,  to  the  accounf  of    .,|«;,iin  .md 

Vftle-     On  th^  19th  oi  December  1811  tlie  prisoner  called  on  '!^'".'" 

t^idt,Kf}A  delivered  to  him  Ins  customer's  book,  wherdn  he  said  i  ,.■  ,<\t 

liB,  hatf  lately  made  up    Vale's  account  to  that  time,  and  had  '  '^ 

fLherein  given  Vale  credit  for  a  sum  of  200^.,  which  the  prisoner  > ' 

^pd  lie  had  lately  paid  in  to  Vale's  account;  the  book  did  in  .'  ''-t 

jbct  contsiu  the  entry  of  200/.  to  the  credit  of  Val^s  account,  in  "} 

^Kbe  prisoner's  Imnd-nTiting ;  and  upon  the  credit  of  this  sum  ,.  ' 

J^oie  gave  him  a  bill  for  200/.  at  two  montlis  date^  on  a  stanfp  .     ^  \^'. 

^*hich  (he  prisoner  produced  :  on  the  10th  of  January  1812  tb$ ^^ 

^^grisoner  called  on  him  again,  and  brought  him  back  thit  bil^  ..i, 

_juiyiiig  he  <lid  not  then  want  it,  but  requested  to  have  in  lieu  '  " 

-thereof  a  check  drawn  by  Vale  on  Birch  and  (^OMieri,  in  fi^     [  S06  ]T 

'y<far  qi  Plomer  or  bearer,  for  1 00/.,  and  a  bill  for  lOOl^  both  rf  '    '__ 

vhich  the  witness  accordingly  gave  him,  and  received  back  and  

^piedintely  destroyed  the  bill  for  200/.  The  prisoner  had  been 
yery  assiduous  in  assisting  the  clerk  whose  department  it  was 
ito  pas^  the  ledger,  in  performing  that  service  for  him,  particup 
Wly.in  that  volume  in  which  Val^s  account  was  kept,  and  in 
that  letlger,  under  the  date  of  19th  December,  appeared  in  the 
pi;isvncr'a  hand-writing  an  entry  of  200/.  to  the  credit  of  Val^B 
accqiUit,  correspondent  with  that  which  he  had  entered  in  the 
C!4ii,tQifi,er's  book,  but  no  corresponding  entry  to  that  sum  qpr 
-pe^r^  either  in  the  cash  book  or  the  waste  book,  nor  had  Vale 
JuiMt  paid  in  nny  such  sum.     On  the  10th  of  January  181S, 

hss^m'  *?M%?^^if^f?^.  *>,*■.? -Pf^*  ^^  ^"^^^  ^^'^  ^ 

-*^^^^^^%itiVi%WH^\'^.  f?5?*?f7  busmes*  It  was  to  pqr 
ijbJ  rec«ixe^Q|iw.at  vm,  counter,  stationed  himself  at  ihe.couii- 
kr  tor  «  Bhort .rime,,  di^ring  which'he  made  four  entries  in  the 
naBfeof  .Ine  w^te  book  which  cont^ed  the  entries  of  m<f9^ 
'  m^-fi^^  ?f  '^F)iP  '^'^.^  ">?  column  denoting  the  d^ 
dp9  M^^^on^pa^jiijg,  aod  |iote;i  received;  <'  Mfin  50/.  No* 

Ti»Hi 
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1813.        164i51.  and  501  No.  10790— lOOZ.;"  and  opposite  toit,  ion  the 
. other  column,  containing  the  description  of  the  instrtiment  upon 

''^^^^     Mrhich  it  was  paid,  "  100^.  John  Vale/*  which  was  understood 

HAsmoK.  tb  mean,  that  on  that  day  a  man  had  brought  a  check  of  Jokh 
Val^Sy  and  that  it  was  paid  to  him  by  those  two  btok  notes  of 
50?.  each.  The  two  notes  in  question  had  been  paid  into  the 
house  in  the  course  of  the  same  day,  and  were  proved  to  have 
afterwards  been  in  the  possession  of  the  prisoner;  so  that  it  ap- 
peared that  he  had  taken  them  out  of  the  drawer  and  put  them 
.  into  his  pocket,  in  payment  of  the  real  check  for  200/.  so  given 
him  on  that  day  by  Vale^  and  which  check  was  found,  together 

[  307  ]  ^th  the  other  checks  which  the  house  had  that  day  paid.  Upon 
the  11  th  of  January  1812  there  was  an  apparent  balance  upon 
the  account  of  Vale  in  his  favour,  although  in  reality  when  the 
amount  of  the  several  fictitious  sums  for  which  creidit  had  thus 
been  given  him  in  repeated  instances,  was  deducted,  he  was 

''  debtor  to  the  bankers  in  several  hundred  pounds.     For  the  pri- 

soner, it  was  objected,  that  as  these  notes  had  been  paid  by  the 
{)risoner  in  the  usual  course  of  business  in  discharge  of  a  real 
instrument,  drawn  by  a  customer  who  had  a  right  to  draw  it  on 
his  bankers,  and  which  they  were  compellable  to  pay,  if  he  had 
a  balance  there,  the  notes  were  properly  and  legally  paid  away ; 
and  although  there  was  gross  fraud,  there  was  no  felony.  For 
ihe  prosecutors  it  was  insisted,  that  as  the  prisoner  had  obtained 
possession  of  the  check  by  fraud,  and  had  fraudulently  entered 
iflie  fictitious  credits,  without  which  the  check  would  never  have 
been  drawn,  or,  if  drawn,  never  could  have  been  honored,  this 
amounted  to  a  felony.  The  Court  reserved  the  point,  as  being 
a  new  case,  for  the  consideration  of  the  twelve  Judges;  and  the 
jury  found  the  prisoner  guilty,  also  finding  the  facts,  that  the 
prisoner  paid  himself  the  money,  and  that  at  the  time  he  made 
the  false  entries  in  the  ledger  and  customer's  book,  he  did  it 
ftauduleiitly,  with  design  to  enable  himself  to  get  the  mwiey  of 
Birch  and  Chambers :  they  also  would  have  added  as  a  fact,  that 
^  as  the  prisoner  had  the  check  for  lOOt,  he  had  a  right  to  pay 
himself  the  money ;  but  the  Court  told  them  that  was  a  question 
of  law,  of  which  the  prisoner  would  have  the  benefit. 

The  case  was  argued  on  this  day  before  ten  Judges,  LaW' 

'tence^  J.,  who  was  indisposed,  and  liayley^  J.  (being  absent)  by 

V.  Lawes  for  the  prisoner.     Admitting  the  representation  of 

I  j308  ]     Ae  prisoner  to  Vale,  that  he  had  paid  200/.  to  his  credit,  (on  the 

Hoiih  of  which  he  obtained  this  died^)  to  be  fisdse,  it  amounts 

only 
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only  to  this,  that  he  obtained  from  Vale  upon  false  pretences  a        l^l-^, 
check  for  100/. :  but  the  fraud  was  on  Vale,  not  on  Birch  and       ■" — 
Chambers*     If  the  transaction  had  stopped  short  with  the  fie-  ^^^ 

titious  entries  in  the  bi^ikers'  books,  it  would  have  created  no     UAMUop* 
fraud,  it  would  not  have  been  an  indictable  offence.     In  conse- 
quence of  those  entries  a  genuine  check  is  drawn  bond  Jide  by 
Vale  upon  the  credit  of  the  then  existing  balance,  which  he  had  " 

a  right  to  draw,  and  these  notes  are  paid  in  satisfaction  of  that 
check.  The  consequence  is,  that  Vale  has  overdrawn  his  ac- 
count, and  a  debt  is  created  from  Vale  to  Birch  and  Chambers^ 
for  which  they  may  bring  an  action  against  Vale  for  money  lent 
or  paid.  The  bankers  adopt  the  transaction,  and  enter  it  in 
their  other  books.  Although  it  was  not  the  ordinary  business 
of  the  prisoner  to  pay  checks  presented  for  payment,  yet  he  •. 
sometimes  did  perform  that  office  on  particular  occasions.  Taken 
therefore,  as  between  the  prisoner  and  the  bankers,  this 
was  merely  an  application  made  by  him  of  their  property 
in  the  usual  course  of  business,  and  was  not  a  taking  iwnJto 
domino. 

Gurnofy  contra.  All  the  contrivance  which  is  j)ractised^  is 
not  practised  for  the  purpose  of  getting  the  n^oney  out  of  the 
drawer,  but  for  the  purpose  of  concealing  the  taking.  The 
<:heck  is  drawn  by  the  prisoner  for  his  own  purpose^  and  is^  so  ' 

fiir  M  he  is  concerned,  his  own  making. 

Lord  Ellenbobough,  C.  J.  Whether  a  man  openg  the 
drawer  at  once  and  takes  the  money  out,  or  whether  he  uses  a 
circuity  of  contrivance  in  order  to  conceal  the  act,  it  is  all  the 
same.  Vale  was  either  very  imprudent  or  very  fraudulent,  to 
let  another  man  keep  cash  in  his  account,  and  to  have  what  m^ 
be  called  a  rider  on  his  own  account.  This  is,  JraudulenUi  con-  [  309  ] 
irectatio  alienee  ret  invito  domino^  every  part  of  the  d^ifinitiqn  is 
satisfied :  the  entry  the  prisoner  relies  on  as  making  it  the  a9t  of 
the  house,  is  his  own  act.  It  is  .ojily  a  foolish  shuffle  to  esc^ie 
detection :  he  gains  nothing,  hut  time  by  it  i  he  takes  it  out  with 
the  right  hand,  and  pays  it  to  the  l^ft. 

Mansfield,  C.  J.  He  steials  two.  notes  out  of.^tbe  drawe;;-, 
and  uses  this  foolish  contrivance  afterwards  to  cover  it* 

Le  Blanc,  J.  It  was  left  to  the  juiy«  and  they  havexfound 
the  fact 

'Wood,  B.'  Hanmon  had  money,  and  as  is  frequent  among 
bankers' cleriu,  requested  ^a^s  permission  to  pitf  it  into  the 

bank 


SA$  .III  aogji^  ^ft  eA^TVut^^nxiBV^  a'"  «" 
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loo  9i«  Iruoq  aidi  no  89dnoniu£  9ri^  liA     .V^t 
•Uttl  8     "jDibiDV  ij  97130}  ^rfncio  y^di  3ud  ^isdio  ^a&  10  ^iiio3 

4^»25.    ^^  ^^^^i^-i  -j^  ^^  ,nocJwa(r.bBfl»iiMr*io3T9q  xfiii  H  **   -on 

MacpHmiof'  iilterffie  t)Hsbher  )ikd  fN^^i^ 

iKn»  dT^  '  ft]yt)fM  hint,  8^it^  iipbh^iteai,'  thMat^um^^l$^4iiiffM^^ 

SSS^tL^cJSt  1^  to  rmx^ed^tKhfedtatyii^a^j^^ 

^foyar  mid  ter-  ii^  Wood^  B.  disdiarged  thiit  jliirf,  laid  dbr^etiM^  ne#9iiin^)i0 

^Virgftthftjg-   ^  8W6ni)  consistiiig  of  tb^  siun^  eleven  pefsoito  #Ki^^i^^iAiiM 

•fa^  «*^  of  tbe fonnerjury,  and  another.  •  CliffMlS,^ Ihe^riicMitHty^iqaittri 

tbeprfam^    ft' Mp^»cKnti6n  th^ttfie' juryman  would  Mon  b6fo^stHb^1k>^ 

J^**'"'^      ttomi  hid  consented  that  another  should  hk^wmPL^'Ya^^fi^ 

Bot  jfiiiy«     i](iit  1^*tthtihg  fai^  inability  to  attend,  he  rethu^ed-flikt'MitteH^ 

rrihaUbeiS^  anS'Objected  that  a  jctry  having  been  ohee r^ortliind'diiii^ed  'm 

■JJjJjJ  "^"^     k  cilminal  case,  they  could  not  be  dischtojged  withotA  gMngot 

Mehoftbeeie-  V^I(^  hor  another  jury' Strom,  \mtWo(^^^'^l^fi^ieA\^^ 

JJJj^li;^ j«-   tt)j4cti'cm.    Cltffbrd  theii'arflehged  the  dei^  bttt  the/J*MM# 

[  «S1P  ]    S^kg^  overrtAed  that'  obj^tiion  abo 'at  ^M\  %6tnfttoiilbidd^ 

Cilig^if  hilvin^  left'tiie  €6ui%  tVhod^  B^a^^4h%  ]^M>iWr/«f 

^kich  juiymari:  i^ahfie' to  th6'  book  tO  b6  bt«brh,  Wh^di^rrllA'lMUl 

^y  tause  of  challenge  to  Mm,  the  prisoner's  ansfw^r'i^tlMioW 

I&ed  theM  alHiii^  W^t/'  TUis'i^dfalt^ife'^^^  ht&m^Ot 

A"^^  it'^^a^Jft^l^e^^til^lMniMlgri^ 
cM^i^^'Ok  dcf^,W4lUj^td  thb  fihrt^iaftibnttf ^ 

MdgcrliivU^icha^aWfi^       crtmifa^  tase^^cidhM^iidbtt^ 


MNBlcNne  another  jiuy.    AU  the  aathonties  on  this  point  are  ooW        

^flocVs  case,  Foii.  22, ;  and  although  the  opinico^    okBRiIT 


Aarged  in  cue  of  lifitMflMlridteMHMl  be  discharged  by  the 
Court  or  any  other,  bat  they  o^ht  to  give  a  Terdict"    S  Lut. 
no.    «« If  any  petwitmhmb£i^  ttfxttSkafm,  or  of  fel<my,  or      ■'-  ^""^^ 
lMNai3teaf4«(^  m,gfVill^  W^  ;th^!eppqa  f  jlU^J^,r«fmi| 


■}:Mbni  ij}1«H 


^Hi»»< jtftdPth^ffjW!^ JTror ^<M^fli,Mwtnipnt  fQK;Iwaw*w»ijifR  riwi^^'' 


»  .'  :; 

ir:K  x'^To  !»> 

-  . , 

'  in  •:"TM 

1   -j^icf-. 

r.-rr ''. 

'      ^'tr     ;t 
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V.   .•...:>.. 

iT 

.iT.?,f>q  '»ii? 

i'. 

•V  10      i'»£'i 

4u:fillvC^iS^t  n^^.Wh^thee^qdeoceoQbotb  w^  .«*v  D^mbm 

«p4«^k«lf^hen, any  evidence  h^ been^yen,  the  juiy  ciypvQ^  ^'"^  ^ ^'^  *^''* 
te»AidiyfyWfgf4  Xunless  in  cases  of  evident  necessiQri)  till  ^theji 
^Mir|p«^m^ii^4Mr  ««r4ict*^    flaoiL  jp.  C  book  2,  a  i?.  .^  f^ 
^^^  ite^mi^t^  i)i&V4  been  aiitie^tly  an  imcontroverted  rule^  ,and 
'^jUlllh-ibfeMiif^h^f^  even  by  those  of  a  contrary  <^inion  td^bjB 
^^ht=)gtMiy4,4rt4iti0ii  of  the  law,  that  a  jury  sworn  and.cbar^ped 
iH^WiMt  (C4me,,  canppt  be  discharged  without  the  prisone]j;>i 
^aM^  j^l  ^y  have  given  a  Terdict.''    [Lord  JEUe^boroi^h^ 
fiitf*  l*^JSh^xji4^yin  JUdvisUme  admits  the  es^oeption  ^n  case  q(     ^        '" 
iaiMiiO^ffwhk^.ffc^Ii^hends  the  present  c^    The  case  of       . 
tte  inBrnftPni W^  MiJtbe  Q/i2  Bail^  upon  the  trials  for  high  trei^    ,     . ,    ^ 
mm^imm^  Hl^inQ^f^bftred* ,    The  Cowft  takes  notice  that  the 
Aarfaglth.pf:  man,  if  ]K>t  sufficient  to  gp  llu:ough  su^h  contii^uejc( 
lii<rtiigitfaq»t.g?§ftVy¥Jl  M^gH  ,yd  l^^tis  op^  of  the  c^ses  of 
ttP«H^«4  lJfe|h^,4aM?e.of  i^         was  done  by  ^nsent^  b^t  in' 

thlrt»tA^i$fcWr» ,.y4> «tf  % i^^^.^ft^ .^^ ^^^^  it^M^o^ft 
^*illefi<|l^l«*^jHrf^,^^    f^  vQ^ipji?ely%:  thf^^afpe^^ 

i^ldgir^iffei)  0)#ft  fWi4©^  3^^^  he.KpuH.«pt  permits  it  toj^ 

4ftiQffbi1b«(^  the  next  day  with  ^ 

mnhjmgi^o^^ftiM^  ?nlRf2§*.  k  is  said  that  " nothing. U     [  312  ] 
ttmMt^&»Xf9c^^^  swofn  and  charged  with  a  pri- 

8oner,  and  eiddence  given»  that  the  Court  may  discharge  ^.t^ 
)»ry;4S  t^  pld^nfff,  ,nnjl  remit  him  tp  the  gaol  for  fiirther  <^vi- 

<teiW«l";fe\rti^^*W8»  Pt  39i/;^,^^<?t  ^w  a  question,  nqr^ 
hlHJp^  will  it  ever  be  a  question  agaihi  ^-hether^  in  a  capitat 

case. 
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•181S.      ^ase^  the  Court  may,  in -their  disinretion,  discharge  a  jury  after 

evidence  given  and  concluded  on  the  part  of  the  crown,  merely 

~^         for  want  of  sufficient  evidence  to  convict;  and  in  order  to  bring 

Edwabm.  the  prisoner  to  a  second  trial  when  the  crown  may  .be  ibettp 
prepared*  This  was  -done  in  the  case  of  Whitebread  and  F^ 
fuckp  and  it  certainly  was  a  most  unjustifiable  proceeding,  but  I 
hope  it  will  never  be  drawn  into  example/^  But  the  question 
there  was,  whether  in  a  capital  case,  where  the  prisoner  may 
make  his  full  defence  by  counsel,  the  Court  may  not  discharge 
the  jury  upon  the  motion  of  the  defendant's  counsel,  and  at  his 
own  request,  and  with  the  consent  of  the  Attorney-General,  be- 
Jbre  evidence  givettj  in  order  to  let  the  prisoner  into  a  defence, 
which^  in  the  opinion  of  the  Court,  he  could  not  otherwise  have 
been  let  into.  In  that  ease  that  learned  Judge,  with  good  sense, 
confined  himself  to  the  very  case  in  argilment,  **  to  prevent  in- 
justice, and  before  evidence  given."  The  whole  result  of  the 
case  is,  what  Foster j  J.  held,'  that  a  jury  could  not  be  discharged 
except  where  it  was  for  the  advantage  of  the  prisoner.  But  it 
cannot  be  said  that  when  a  juryman  falls  sick  and  another  ia  put 
to  supply  his  place,  that  is  for  the  benefit  of  the  prisoner.  Jlctus 
Dei  nemini  nocet,  the  sudden  illness  is  a  god-send,  of  which  the 
prisoner  ought  to  have  the  benefit  This  twelfth  juiyman*  if  he 
had  not  been  discharged,  must  have  consented  to  the  verdict  be- 
fore it  could  have  been  given:  it  is  possible  that  his  superiority 
of  reason  might  have  convinced  the  other  eleven  of  the  prison- 
er's innocence.     If  while  the  July  were  considering  theit  vei*- 

[  313  ]  diet,  one  of  them  had  died,-  could  the  Judge  have  tried  that 
case  again  ?  In  that  Case,  as  in  this,  the  commission  would  be  at 
an  end ;  and  there  is  no  mischief  ensues  to  the  community ; ,  the 
prisoner  mi^t  be  again  indicted ;  he  could  not  plead  autrefoits 
acquity  nor  autrefaits  convii^t,  • 

The  Courts  stopping  W.  E.  Taunton,  who  was  to  have  ai^ed 
for  the  crown,  said,  that  it  had  been  decided  in  so"  many  cases, 
that  it  was  now  the  settled  law  of -the  country,  and  gave  judg^ 
ment  against  the  prisoner  (a). 

{a)  See  Ann  Scalbert^s  case,  Ltachf  706. 


Doe 
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Doe  on  the  Demise  of  Toole y  and  Wife,  v.  Gunniss.        ^n7«7. 

HlS^wtis  an  ejectment  tried  at  the  Ijent  assizes  1812,  for  the  Oetiietotvo 
■cotmty  of  Lincoln,  for  the  recovery  of  certain  lands  in  But*  dHw^  between 
enick  In  that  connty,  when  a  verdict  was  taken  by  consent,  for  ****"»  f<>^  ^^^^^ 

*  ..  i»i#^  -li^ii.         natural  lives, 

''ue  piaintm,  subject  to  the  opinion  ot  the  Court  on  the  following  and  after  tbdr 

^^  decease,  to  soch 

^^■^'  ...  ,         .  child  and  chil- 

Richard  Gunniss  being  seised  in  fee  of  the  premises  in  que»-  drenof  tbetwo, 
don,  by  his  will  dated  the  13th  of  January  1767,  and  duly  exe-  lawf^iy  begoL 
cuted  and  attested,  devised  as  follows.     "  First,  I  give  to  my  lov-  ^°i  ■**?.'*  ■^ 

_._,'.  _  ^  -^        ^  ,1   "hwe  alike; 

mgson  Rtcnard  Gunntss,  and  unto  my  son  George  Gunniss,  all  aadiD&Uura 
those  my  lands  and  tenements  lying  in  Butterwick  in  the  said  coun*  ^Lle^to  so  h 
ty  o(  Lincoln,  (being  the  premises  in  question,)  joindy  tobe  di-  child  of  fT.  c, 
vided  between  them;  for  and  during  the  term  of  their  natural  lives,  child  of  ^  of 
subject  to  such  incumbrances  as  follows:  My  will  and  de^e  is,  ^«t^o living 

»i  .,_..       .^         .  -_  j:        .1,1  ^»tthe  time  of 

that  the  said  Mtcnard  Gunntss  and  George  Gunmss  shall  pay,  or  the  devise,  and 
cause  to  be  paid  out  of  the  said  estate  unto  my  daughter  Jia/#  tertatof-^^ls 
€)layUm,  widow,  the  sum*  of  3/.  a  year,  share  and  share  alike,  to  devise  creates 
be  paid  quarterly,  the  first  payment  to  commence  from  the  day  nfe  in  the  two, 
of  my  death ;  and  in  failure  of  any  such  payment  or  payments,  ^^^^^^^^ 
my  said  daughter  Isatt  Clayton  shall  have  full  power  to  enter  and  the  remain- 
upon  any  part  of  the  said  estate  above-mentioned,  for  payment  the  heir  at^iaw 
thereof;  and  if  either  the  said  Richard  Gunniss  or  George  Gun^  of  thetesutor 
niss  shall  die,  to  go  to  the  longer  liver  of  them,  and  after  their    _  %  o\l\ 
decease,  to  such  child  or  children  of  the  said  Richard  Gunniss 
and  George  Gunniss,  of  their  bodies  lawfully  begotten,  share  and 
share  alike ;  and  in  failure  of  such  issue,  to  go  to  such  child  or 
children  of  my  son  William  Clayton,  deceased,  to  be  equally  di- 
vided between  them.     The  testator  also  gives  unto  his  grandson 
Richard  Gunniss,  (who  is  the  testator's  heir  at  law,)  the  sum  of 
51^  to  be  paid  by  his  executors  within  six  months  after  his  de- 
cease.    The  testator  had  two  wives.     The  said  Richard  GunnisSj 
the  grandson,  is  a  descendant  of  the  first  venter,  and  the  said 
Richard  Gunniss  and   George  Gunniss,  the  devisees,  were  the 
issue  of  the  second  venter.     The  testator  died  soon  after  making 
his  will.     Richard  Gunniss,  one  of  the  devisees  named  in  the 
will,  married  Elizabeth  Oldham,  by  which  marriage  there  was 
issue  an  only  child,  Sarah,  who  was  living  when  the  testator 
made  his  said  will,  and  at  tiie  time  of  the  testator's  decease. 
The  said  Sarah  married  John  JVaddington,  and  by  that  marriage 
liad  one  daughter  named  Hannah^  who  married  John  Tooley,, 

which 


ttt  ill  3Q^im»M?m.jmf<i  ,^  »< 

isi$t       which  said  John  TooUi/  fOid  Hannah  are  the  lessors  of  the  plsio- 

"  -^        ti£    George  GtainisSf  the  other  and  surviving  devisee,  died  wid^ 

~^        out  issue.    .Bieiard  Gton^,  the  defenda^  who  is  heir  at  law  o 

aWlUk     the  testator,  rented  th~^^r^iU Wtfi^MiS  Sichard  Gwatia  anc 

.<l»a«nnH  ^fiWge  Gu/mss,  thc  devisecs,  during  tlieir  livesj,  an,cl.ll^p|lj^|! 

Ill"  loooo  tjlifl^aid  iSeorge  GunnitS  thesui-vivor,  who  died  abou^-j-^^eali 

■boow  ^i!^  agp,  and  liie  defeodant  hath  continued  in  possesgiofl  ^JC^ 

'df'^'lTwi!  ^'**'"  *"**=^    ■^''  '''^.  lessors  of  the  plaintiff' were  ,eiilitl^  *^,.5& 

■••qir*»3w«  cover  the  premises  in  question,  tlw  verdict  was  to  stand  ■  jf^HfiJ 

"".^q'mii  were  not  so  entitled,  a  verdict  was  to  be  entere^l  fn>r, |th^,^a 

■DBniiiuii  -J, ;)IJMm:Seijt.  for  t)ie  plaintiff^  contended  that  there  was  an  i^ 

Hfl'TVli  **(f  Jft^  '^y  '"•pli*^"'''^"  created  by  this  devise  eitiier  in  Bic/ttp-<i 

■loiniFiil  lii'  mi^/^f^ge  Gumtiss,  tlie  firt^t  devisees,  or  iit  Sarah  th^  chilclot 

'^iU'.Jtot.l™  -SA^  if«yd£w  V.  fVilts/iere,  3  T.  iZ.  372.     A  bond  ^as  con; 

t*l    -m-jtt  ^^jfi^i^^iat,  the  defendtuit's  father  sliould  yearly  uurip^  th^ 

ia  imitatiin     jfift^yUY^S-  of  himself  apd  any  «f  tJje  issue  of  the  bpdy  of  his 

-■{"""s™"''  'ttng^f  bt^oUea  by  tJie  testator,  pjiy  the  interest  oi'  500t.,  m^ 

I  ,Aivi\i  tJbait,b^.e3tecutors  should  upon  his  decease  (aiiy  of  the  i^suo  <ft 

t^  bo^f  ^^  ^^  daughter  being  living  at  die  time  of  his  dcceasQJ 

pf:^.,fo$he  testator  tlie  smnof  500/. :  the  word  issue  was  held  to 

^>fi  sotj^^ed  by  a  grandson  being  tlien  living.     1   East,   229, 

Z)stf,eii4^/n-  CocJcy.  Cooper  comes  nearer  to  the  present  c*je  thao 

uy;  pthjcr.    \_IJmth,  5.    In  th^t  case  there  was  no  child.     This 

i9..J'l(Uifv,  ca^e,  G  Co.  167.     If  there  be  no  issue  at  tli^  time,  it  ia 

af^jjS^ate  tail  in  the  first  taker.      In  this  case  there  w|i^  a  ^^'m 

HpT^,  c^  i(  be  distinguished  from  fPiWs  case  ?] 

•  .J^M^^Di  ■Sejjt.,  TA'ho  was  to  have  argued  on  the  other  sid^ 

ifj!j^£T¥t'  '"^  ^^'  ''""•  Comberhach,  v.  Pcriyii,  3  7'.  Tf.  4S4-  and 

Iif^l%Ea,-i.ofCo<'en/,y,   3    T.  It.  87.  as  having  dee^.je^^ 

«lt§f^„  l^ifV,.  on  (h-mi^e  of  ihiddun,  v.  Pa^Cf    cited  in  3  jT.  JR. 

h-jiifiad  iiviiif  ■Of!  Uil  /-^dJ  ti  .lu-j/  lurij  m  ;uni  'jii-..>d  avad  Woovi 
noqqua  01  Ladiji.a  ij;w  a,l  juid  b-,-h.wJiioyRiii;iElq  adT  .nwol 
uiiuqai^tt  gdi  idbnij  -isuii  ^fjiii'lo  uuiM'tKnr).]  ni  jjnisd  (aesqEsi: 
bib  noitq-ytx'j  sdi  h;iH  .l/JtiiiajiMj  i  mbiiSbh  sdT  aaaal  sdj  n 
If  f.r.  ,ijnh  •.TMittiit  ',}  till..'  :u-(  ,B'*'.i;  vi-jK'ciMi  o»  bnalxs  Jor 
'rtustt'ii  iK>  ,ihE  ,rjjj  o}  jil-;l-.  !■  '„!ti  i;,.f  ■;■;!-.!.  -,,';  -jA  ^imn'^-isaiuc 

ilolMitfKijf]  •itii  i!i  3ii>j;  i-aiiTl  -j^v.ij  lli.U    MbllO'J-ii:  LlIU    ;  89911  sdl 

b'Koqq'Jif  9dj  io  'j/'iij  '*,fj  ju    ,Tii]n(«(q  91(1  'to  Ion  .KWBoSa  To 


—  ni«Iq9d)1oaioa='*I  sifj  -jfi  sVuMimVl  bun  v^WT  iiAo\,  LUiriaiilw       |%^U 

rbiw  bsib  fSsaivsb  gnivmii-'  bnj;  urrio  arfi  ,iii!i.(j;0  ^i^MiiO    3iJ        ■    '—7 

~^o  wbIib  lisiiiiioilw  jnalttvU-jb  arl]  ,ujiii-nO  V.-^iWiSl     .juitiiua        '°^ 

^*|^HlS^yil3'~'af(''attibn'ur  li-t-.p:m's  for  cutting,  topiniig,  antf'  Bjumoqa- 

•Ml'&ifir   f^'iicl,  "callttV  LMnard-Pn'tDi.'   Ujlbn    tile  'tri.il   of  tbfc' «W»=e.  ■««•• 

ti^' it'tKfe^Ear/.r  buiunu-!'  ass'izos  iSll,  before  Grahrhn,-'&.i  kiS^S* 
ta^e  wiis,  tliat  llie  jiIaiiitilT'Iultl  by  IcHse'ciemiseiJtoToyw?;  S£*J^^ 
•tat'd-Farm,  willi  tliu  exception  of '' All  irefes,  woods,  cbppit^  auMptBd. 
wood-grounds,  of  what  kind  or  gruwtii  sotvtr,  and  all  niittts  r^t^^^^ 
■afl 'quarries,  opehed  or  bilienviie;  and  also  all  roj-allies," ^or  iniittrecio* 
d' ttfnii  i^hich  expired  at  Ladff-day  1811.     The  defendant  b«^  land,  lor fliiiiw 
Cime  entilled  to  tlie  remainder  of  tlie^lerm,  bj-  marr^nng  ft  JIS^^jT^'ot 
vft^an  named  Vcytey,  in  whom  it  hud  vested.     The  premises  cstHMtoMU 
*^re  in  Devonshire,  whera  almost  every  farm  consib-ts  in  greateC  p^^  j 
^less  part  of  orthards,  and  where  it  is  usual  for  the  farmers     oth«wi«  <d 
M'  be  their  own  nurserymen,  and  to  raise  trees  for  the  pnrpose  by  trade    Prr 
pF  k^{)mg  Up  the  orchards.     Tlie  trees  in  question  were  young  '''W*.  J- 
ataiidEird  apple-trees,  wliich  had  been  planted  duriuf^  die  term 
»li    a'   llufsery,    parcels   of  the   farm.     Some  trees   had   been 
tf^Cflsionalty  removed  out  from  thence,  to  fill  up  vacnncies  in  , 

Gi^l  'prehardsj  and  some  the  defendant  hod  sold,  without  ques- 
^BK  made,   t**'"*^!'  Pdl,  Serjt.,  in  moving  for  a  new  trial,  con- 
^kniied  lie  Iiad  a  riglit  to  do.     flcalh,  J.  Not  unless  the  tenant 
-•rett^'tiUfserymaii,  and  made  it  Ids  trade.]     Tlie  trees  which 
^■emained  were  iiitelitded'to'stilkl  id  ^'bridijurd,  And  n«  tti  1^ 
:tf  ^bved  any  more ; '  ii:  Wi^  a  fi^ce^a^  tMJig  to  li^'^mt,'!^^ 
-J/Si' ddne  by  way   o^'MptoVfi^ait 'tiy 'the 'bntgding  t«it^ 
-^h'^^e'f  before  or  aft«r' the' Expiration  df  fai^  Ujnn,'-it  did  ai^ 
^pe^r,  under ,  an  agi^ftm'etit.  between  hrm  and'  SetabxtK  a  n^ 
-ftthant,  Who  e)1teredii.£a^-</Ay  tsU,'  ^t  witedtefW  Had  mf 
lease,  or  whether  it  conUhred'ati'^^^Qon  siialkrlj  wotdedjit' 
*jiffiibt  appear.     TIi¥  frees  were  d*  such  a  growth,  that  they      [  S17  ] 
weuld  have  borne  fruit  in  that  year,  if  they  had  not  been  headed 
dottn.     The  pluntiff  conteifded  that  he  was  entitled  to  gupport 
tf^eapass,  being  in  posBession  of  these  trees  imder  the  exception 
i"  tf>e  lease.     The  defendant  contended,  that  the  exception  did 
''<"  extend  to  nursery  trees,  but  only  to  timber:  that,  as  s 
""'^eiyinan,  he  the  defendant  had  a  Hgbt  to  cut,  sell,  or  remove 
'^^  txtea ;  and  secondly,  that  these  trees  w«%  in  the  possession 


Ilk  not  of  the  plaintiff,  at  the  time  of  fhe  supposed 
i<i  "  .  U'espass. 


•IT 
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Wat. 
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trespass.  Graham^  B.  held,  that  these,  being  trees  of  nine  oi 
ten  year^'  growth,  and  intended  to  remain  for  the  benefit  of  th< 
farm,  were  excepted  trees : .  the  learned.  Baron  left  the  cas< 
generally  to  the  jury,  who  found  20s.  damages  for  the  plaintifi 
Upon  his  report  it  appeared  that  he  had  been  furnished  with  ai 
abstract  of  the  first  count,  which  represented  it  to  be  for  catting 
and  carrying  away. 

PeU^  Seijt,  in  Michaelmas  term  1811,  obtained  a  rule  nisi 
to  set  aside  die  verdict,  and  have  a  new  trial ;  [when  Heathj  J, 
observed,  that  if  there  were  a  similar  exception  in  Seamarii 
lease,  the  defendant  had  no  right  to  cut  the  trees.] 

Lens^  Seijt.  in  this  term  shewed  cause.  These  were  "  trees" 
within  the  literal  meaning  of  the  word :  they  were  also  trees 
within  the  spirit  of  the  reservation,  especially  when  considered 
with  relation  to  the  custom  of  the  county  of  Devotij  in  whicli 
fi*uit-trees  form  so  important  and  essential  a  part  of  the  'property 
and  profits  of  every  farmer,  that  it  is  necessary  that  the  lease 
should  be  construed  in  the  mode  most  favourable  for  the  pro- 
tection of  such  property  against  injury.  It  will  not  be  contend- 
ed that  the  words  of  the  reservation  must  be  restricted  to  timber* 
These  trees  were  now  of  nine  or  ten  years'  growth,  and  th€ 
former  tenant  had  never  lopped  them.  It  was  at  first  attempted 
to  shew  that  they  were  nursery  trees,  intended  to  be  trans- 
planted, but  that  pretence  was  disproved. 

Pelly  contra^  was  stopped  by  the  Court 

Mansfield,  C.  J.  The  plaintiff*  contends  that,  froni  which, 
if  he  be  correct  in  his  argument,  it  will  necessarily  follow,  thai 
the  landlord  might  have  entered  and  taken  away  these  trees, 
and  the  fruit  of  them ;  and  that  the  tenant  would  have  had  nc 
right  to  take  fi'om  them  a  single  apple.  [Lens  agreed  to  thii 
consequence.]  The  manner  in  which  the  words  occur  shews 
that  they  were  meant  to  apply  to  something  of  a  different  nature 
from  these  firuit  trees.  The  exception  means  trees  useful  foi 
their  wood.  It  seems  to  me  as  if  this  action  had  been  brought 
to  recover  for  a  supposed  mismanagement  of  these  trees ;  but  V 
seems  that  you  have  brought  the  wrong  form  of  action ;  for  it  ii 
impossible  to  suppose  that  in  Devonshire,  when  an  apple-fam 
is  let,  the  apple-trees  are  excepted. 

Heath,  J.  It  never  could  be  the  meaning  of  this  deed,  and 
if  it  was  so  put  to  a  jury,  they  never  could  have  understood  it 

Chambre,  J.  A  tenant  could  not  prune  an  apple-tree  ac 
cording  to  this  construction.    It  seems  as  if  the  learned  Barei 

6  hac 
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bad  been  misled  by  a  wrong  abstract  of  the  pleadings,  for  the 
^l>st:ract  is  for  cutting  and  carrying  away,  but  there  is  not  a 
in  the  declaration  about  carrying  away  {a). 

Rule  absolute  for  a  new  trial. 


1812.' 
Wat. 


C«)  The  plants  could  not  hare  been  included  in  die  exception  in'  the  first 
l^ase,  because  they  were  not  in  being  at  the  .time  of  the  demise,  but  platted^ 
^vixing  the  term;  and  every  exception  must  be  of  a  parcel  of  the  then  existing 
Co,  Lift.  47.  a.  143.  a.  But  that  "  apple-tJ-ees  and  fruit-trees  pass 
under  the  general  name  of  trees."  See  Hardr.  S09.  per  Turner^  B.  "  So, 
^  9  man  grants  all  his  woods  and  trees,  apple-trees  will  not  pass.  Hob,  S04. 
if  a  man  grants  all  his  trees,  fruit-trees  will  not  pass,  but  by  a  grant  of  all 
»  except  apple-trees,  he  shall  have  all  other  kinds  of  fruit-trees,  as  pear- 
and  cherry-trees,"  &c.  Lord  Zouch  v.  Moore^  S  Ro.  Rep,  280.  So  14 
"•  8.  2.  a,  pL  1.  per  Brudnel^  J.  **  If  I  grant  a  manor,  except  the  wood  and 
Yiderwood,  all  the  trees,  great  and  small,  are  excepted,  which  are  known  by 
le  name  of  wood;  but  aj^le-trees  and  other  such  like  are  not  excepted, 
repose  that  they  are  not  comprehended  under  such  name  of  wood;  for  if  I 
you  ray  trees  in  the  manor  of  Dale^  you  shall  not  have  my  apple-trees.'* 
\,  398.  fVhitton  and  Westof^^  case.  CrawUy^  Seijt.  cited  and  admitted 
but  aligned  that  if  the  grant  were  of  all  trees  cujiucungue  generii^  natuntf. 
tominitf  aut  quaUtatis^  then  they  would  pass."  The  excepdon  in  the  princi- 
case  is  rather  of  all  wood  cujtucunque,  &c.  than  of  all  trees  cujwcunquey  &c. 


[319  1 


Callard  v.  Paterson. 

T[N  this  case  a  verdict  having  been  found  for  the  plaintiff  for 
^  200/.,  .the  damages  in  the  declaration,  subject  to  an  award, 
the  award  when  made  directed  payment  of  20l.  7s,  on  the  22d 
of  April,  The  plaintiff  entered  up  judgment  on  the  21st,  and 
instantly-  sued  .  out  a  scire  Jacias,  which  Onslcm,  Seijt  had 
obtained  a  rule  nisi  to  set  aside.  The  sum  awarded,  with  a 
release  to  the  defendant,  was  tendered  on  the  following  day  and 
refused. 

Shepherd^  Seijt.  endeavoured  to  support  the  execution  and 
the  judgment,  which,  last  the  prothonotary  reported  to  be 
r^ular,  because  the  award  directed  the  payment  of  the  debt 
and  taxed  costs^  and  die  costs  could  not  be  taxed  till  there  was 
a  judgment,  or  something  equivalent  to  it ;  and  the  defendant 
€xmld  not  pay  costs  pursuant  to  the  award  until  it  was  ascer* 
tained  what  the  costs  were :  therefore  the  scire  facias  only  was 
irregular. 

Chambre,  J.     The  plaintiff  cannot  have  judgment  for  the 

debt 


AprU  «8.     . 

_  * 

Whether  jodg* 
mentforanim  - 
of  money, 
awarded  by  an 
award  reduoittg 
a  Terdicfy  can 
he  entered  be^ 
fore  the  day. on 
which  the  pay- , 
ment  of  tite 
sum  is  award- 
ed?   da. 

Bat  execn- 
tion  ought  not 
to  be  had  for  it 
befiore  the  day  . 
of  payment. 


AM  CASES  nr  £AStieit  ^PBkMi 

I 

^mtOUKM  tM  fnUCttti  'SObftfUmM  tHjUutO* 

^JtetSmrthtid  Aattheplaintifiriiiigililii^ 
.^__       the  fdeMe  muil  aftor  iMiyment  of  all  diatlie'wta'etititlelltew  * 
l£  tMD  ]        Thenikiiotiiiqpiigiiiiigthejiidgiiieiityb^ 

^riudi  WM  confeMedly  inr^ar,   Ondm,  ^HiiAtiiit  ^ihtfjum^ 
die  ragolari^  flf  die  jadgaMoty  was  ^cmlmt  to  make  Ms 

Rule  abaolttfe  wHb  ^oMI; 


4M*»  Beown  t;.  Sayce* 

ZmSSSr^  ^llflnS  was  an  action  of  replevin :  the  defiHidant  hWWti,  ikat 
i«meQ».  -^  die  plaintiff  held  certain  lands  as  tenant  to  the^kAttdUM 
all  www  •t*  certain  rent,  to  wit,  at  llOt  rent,  payable  half-yeariy*  Tile 
lAi.  plaintiff  pleaded,  that  he  did  not  hold  in  manner  and  fenM»  kc. 
to  Upon  the  trial  before  Le  Blanc,  J.  at  the  Mcmiauth  sniMBelr 
iiu,  Ufam  assizes  1811,  the  instrument  imder  which  the  plaintiff  held 
tWrigiMsbe.  proved  to  be  a  contract  for  the  letting  of  148  acres,  at  ISs.  p^' 
pS^S^IiSf.  "^^^  ^^^^  amounted  to  111/,  Le  Blanc,  J.  held  tfiat  tiie 
■Mwmttotiie  variance  was  &tal,  and  that  the  issue  was  not  proved,  but 
MM  ortbepv  i'Cise^ed  to  the  defendant  liberty  to  move  to  enter  a  verdict  fin* 
Jj^jJJJ^^"       the  defendant  for  the  amount  of  the  rent  claimed  by  the  avowry  j 

ThnciMv       subject  whereto,  a  verdict  passed  for  the  plaintiff. 
rS^n2      Shepherd,  Seijt  in  Michaelmas  term  l8ll   obtained  a  mlc 
^bteioed  a  w  niii  for  setting  aside  the  verdict,  and  for  entering  a  verdkf  fiif 
•nee,  aad  iMd    the  defendant  for  the  rent  avowed  for ;  against  which 

vSThJcirt  ^^^  ^^J^  ^  *^^  ^""  shewed  cause.  He  cited  S^nitp 
iMimiucd  the  and  Task  v.  Ledger,  cited  in  Bristom  v.  Wright,  *  2  Ikmg.  069.# 
amen^Md  to  ^'^^  ^^^  '^"^  ^^  ^  demise  at  1 BU  per  ann.  The  demise  pf  <ive4 
partbeoMiiirwas  at  161.  and  9  fowls  ^  The  Court  held  the  tarianea  fiitaL 

the  amttv  tffial 

lata  comt,  m  Lord  MaMj/teld,  C.  J.  there  cites  Cudlipp  v<  Bundle,  Cartk*  BP9< 
aftuMifcrpay.  Savage  V.  Smi/A,  2  B/.  1101-  and  Sia/tf  v.  Harmey,  B.  tL  A  T. 


kt4mo^mi  19  6. 3.    The  judgment  of  BuUer,  J.  in  Kifig  t.  Ptjf^$  t  T^ 
||t!LS!^!^  iL  SS9.  and  die auUiorities  of  OtirdUU  v.  WOtbHf  1  7^&44#. 
[  ^SSl  ]    and  JRf//  v.  Green^  9  East,  188.  are  also  vary  atrmgi 

ShepJurd,  Serjt.  was  called  on  by  die  Cowt  to  rapfMf  Idt 
mle :  be  oontended  that  the  allegation  lyf  the  amoMl  ef  Ae 
rent  being  laid  under  a  videlicet,  the  variance  was  i^iwatairtii. 
If  any  rent  is  due  the  wimtj  may  be  maintained. 

Miucapxiui,  C.  J.  Would  not  a  verdict  iqpon  ihb  ia^ge  be 
endence  of  the  amount  of  the  rent  between  the  Mtte  fmnim  kk 

wiMlkeft 


Vi 
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erment  is  a  material  nni .  ilhWi^'ifll'witfii«iiiiiiKwil«^^iiii'w>tf  iTiii       "■'■    _^ 

mmmmmaint  i  nfcwmfliiiiiinii  Jhf  iwJiBwguifaiitBaJfcgaM^  "*' 

Waitlimij  ihrtTM Ti»> rtfi  .thfittnriniirT#iii(«iiii^"i<«i  aim  iittff  iHlBI      &  ^^'^  ^ 

|BMlFMiB(i1jliiaijto(ViwiiBfti(\tilfj^^^        y^mAMmOaun  dii^ 

sted  thtbAMiifltmeiCasai^^  ide^iaaamffAi^ 

>ts,ittiif^fm\JglMmlm  Uu  lliey  would  give  the  defendant  leave 

amend  his  avowry  and  try  the  cause  again. 

[Jpon  this  day  Best  ropWHBgBHIt  BlC  pBBShtifF  would  not  agree 

hes^  terms,  the  Court  made  a  rule  absolute  that  the  plaintiff 

jht  amend,  and  directM^  iJife  m^^  this  trial  Should  be         »«^^»*^ 

tMMMVr^f.ike^eftn^itott.*  aAd,tk6t.tl4^MicUce  tsmr cMtrai7i«J     ^^  ^-imo^ 
lfaife*eidiiijal^;a«d.lU^  h     ,    : -^ i  ...vI.  .•>      **/'^*^'/^ 

9p.Qf4iri:h^d^jO:kBi:tkd  ^igbta  ^libabting  betmsenpav^UuMt-ni  .wv'.^imiT 
^  k#r^fa»iwh*i\  tiwjnwei^  the»de«idit^g^,w««i>>pdraItl0u^ofi  ■'^*|^'i;,J'J^ 
lU  i;%^ifib8MtiQgJ)6tire^naitomay  «iMi  q&mt ; nAt  Goraduiv  ^di ur iikxmh 
kSoiqgtesraL  mte  (fi>r.  }the<  disposkion;  of  <xMt% .' j^tci^  to  ibovld^Hi  "^^Jai  ^  u^ 
ItfaitkoUryltdnawr^bri  r$<^t8a  «toi,  mecib  ^the  gfecwiHtaaioflstafad-  rii  ^'^  ^'^^^ 
ticeof  the  cas^iilModltfiaj^jimid^th^'/  ;.;:;v^v  «;  ,  ^.:i'Miv/ ior^Mui  ywt^vaiirr 
»iin  fl  biliiku'.abs<lbte.:ife«  ibtt  d^elidajit  .lp.^niimi(.V^  u!r?:]^i;rl' 
lolj»i}* I?/  iafpi«T7V'^Lndhdiie.a.iieiri trials Hpon. ^aTUig  iotorm  ^v>» « i>*a4»'Jv» 
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^2  Ex  parte  Caroline  Mackenzie. 

The  grantor  of    /^NSLOfV^  Seijt  had  on  a  former  day  obtained  a  m 

""  u""Jd'!  foJ""  "P^"  ^**^  ^^^  ^^^  ^^^^^  sections  of  the  statute  1' 

further  secu-  c,  26.,  that  the  Several  securities  given  upon  the  grai: 
hcrwiU  amd  de-  aiinuity  might  be  set  aside,  and  that  the  warrant  of  I 
posit  it  with  the  «jygn  iq  confess  judfinofient  mi^rht  be  delivered  up  to 

grantee,  and  to  ©  «i      o  o  x- 

make  an  affi-     celled,  under  the  following  circumstances :  The  grant 
woulVnot  re-     *^2;iV  applied  to  Roberts  to  procure  her  some  money, 
vokq  it:  a  ma-   ferred  her  to  Lee^  an  attorney,  since  deceased..    The 
to  M  her  swear  being  possessed  of  a  pension  of  50^  a-year,  granted 
the  affidavit,      father,   late   an   admiral,   for  his  services   in   the  na^ 

but  the  grantee  ' 

retained  the  posed  to  grant  an  annuity  of  20Z.  secured  thereon,  i] 
Zhiih^iadbeen  deration  of  120/.;  and  a  lady  named  Elizabeth  Faug. 
retained  till  the  fouhd,  who  had  that  sum  to  lay  out.     A  warrant  of 

grantee  should  ,         .  i  i*        .1  •       ^^» 

make  the  affi-  was  to  be  given,  enablmg  the  grantee  to  receive  20/.  a- 
^h^*^*  '^d'^t  ^^  ^^^  grantor's  pension  at  the  Admiralty,,  and  a  wi 
the  grantee.  attorney  to  confess  judgment ;  and  for  further  secui 
did*n™rn<^ice  grantor  was  required  to  make  her  will,  containing  a 
the  will.  for  further  security,  and  to  make  an  affidavit  that  si 

memorial  was  never  revoke  either  her  will,  or  the  power  of  attoni 
buTthLTthe"*'  ceive  the  pension;  and  out  of  the  120/.,  the  grantee 
10/.  was  not  her  attorney,  was  to  retain  10/.  until  such  affidavit  s 
ilXuIm  *.  4.' of  niadej  and  the  will  and  affidavit  were  to  remain  in  the 
***^'^6  '''^*    the  grantee.     The   120/.  was  paid  doi^n  by  the  gra 

Lee  produced  his  bill  for  preparing  the  securities,  a 

to  15/.  IO5.,  and  out  of  the  120/.  took  that  sum,  and  a 

for  the  costs  of  enteriiig  up  judgment,  which  was  neve 

up,  and  also  10*.  6rf.  for  Young,  an  attesting  witness, 

present,  and  also  kept  back  the  10/.  until  the  affida^ 

[  324'  ]      he  made.     Roberts  also  took  out  of  the  120/.  six  ^ 

procuration-money ;  so  that  out  of  the  1 20/.   the  gi 

ceived  only  84/.  IO5.  6d.     A  few  days  afterwards  tl 

went  with  the  affidavit  prepared  to  Mr.  Ford,  a  mag 

Bow-street,  in  order  to  swear  it :  he  strongly  animad 

the  transaction,  and  refused  to  let  the  grantor  swear 

part  of  the  transaction,  therefore,  fell  to  the  ground 

10/.  wa3  paid  ovet"  to  the  grantor.     After  this,  the 

was  ent^olled,  but  it  did  not  notice  the  will  which  stfll 

in  the  custody  ofthe  grantee.  The  annuity  was  many  ] 
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and  OfisUno  now  objected,  1.  that  the  memorial  oyght  to  have        1812. 

noticed  the  will ;  2.  that  the  10^  kept  back  by  Lee  was  a  part        '^ 

of  the  consideration  retained  on  a  pretence,  contrary  to  the   i^e^^g, 

prohibiti<m  of  the  4th  section. 

SeUoHf  Seijt  on  this  day  shewed  cause.  He  contended  that  the 

proposed  security  by  will  and  affidavit  having  been  abandoned,  it 
was  tinnecessary  to  memorialize  it.  In  like  manner,  the  10/.  re- 
tamed  was  never  intended  to  be  retained  permanently,  but  only 
till  a  specific  purpose  was  answered,  and  that  purpose  having 
be«i  d»^3ped,  and  the  sum  retained  leaving  been  paid  over  to  the 
defendant  before  the  enrolpient,  the  transaction  was  pf  so  tran-« 
ritory  and  i^ugatory  a  nature,  that  it  was  unnecessary  to  men- 
tion it  in  a  memorial.  Lee  too,  who  could  have  eiqplained  the 
transaction,  was  dead ;  and  after  a  parly  has  lain  by  for  the 
death  of  the  grantor's  agent,  the  Court  will  not  entertain  an 
application  of  this  sort 

Onslawj  in  support  of  his  rule.  No  case  has  decided,  that  if 
an  agent  dies,  therefore  the  grantor  shall  be  without  relief. 
Besides,   Young  and  Roberts  axe  alive,  though  Ijee  is  dead,  and 

*  they  might  explain  the  matter  if  it  were  capable  of  explana- 
tion. \MansfielcLi  C.  J.  Roberts  is  more  the  grantor's  agent  £  S25  ] 
dian  the  grantee's.]  The  charge  of  three  guineas  for  the 
judgment  was  a  colourable  charge,  and  was  extortion ;  for  no 
judgment  was  ever  entered.  This  retention  is  within  the  4th 
actttioii,  which  avoids  the  securities  if  money  be  retained 
**  npon  any  pretence  whatever."  The  laying  the  money  on  the 
table  by  Mrs.  Vaughan  was  not  a  pajrment  within  the  meaning 
cf  die  act  Le^s  was  the  hand  that  ultimately  paid  it,  but  the 
deeds  and  memorial  state  it  as  pajd  by  the  grantee.  The 
grantee  retained  the  will,  which  was  a  security,  though  she 
gave  up  die  102. 

Maksfield,  C.  J.  This  is  a  case  certainly  of  a  new  sort ;  Mr. 
Lety  if  fae  was  alive,  ought  to  pay  all  the  costs,  and  pay  to 
Mrs.  Vaughan^  on  account  of  his  misconduct,  all  die  loss  she 
has  sustained  in  consequence  of  it  He  requires  a  will,  a  very 
impFoper  security,  and  the  moment  after  Miss  Mackenzie  had 
given  it,  rfie  might  have  revoked  it ;  but  as  long  as  the  will 
4Md  r^siain,  it  was  an  additional  security,  and  ought  to  have 
been  mentioned  in  die  memorial.  Miss  Mackenziej  aldiough 
•lie  had  not  made  the  affidavit,  which  Mr,  Ford  very  properly  re- 
ibaed  to  Jiave  sworn  befoi^  him,  yet  might  think  herself  bound 
iniMmouf  not  torevdie  the  wiU:  be  th^t  as  it  may,  while  it 

X  2  continued 
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1612.       ccmdnned  unrevoked,  it  was  a  part  of  the  security.    I 

read  the  4th  section,  and  it  seems  that  this  sum  of  102.  im^ 

Maci^^b.  ^^^^y  retained  within  the  meaning  of  that  section,  i 
means  a  retaining  for  the  benefit  of  the  person  retainingi 
to  the  injmy  of  Uie  person  selling  an  annuity.  As  to  the 
paid  to  Roberts  and  Lee^  and  for  the  judgment,  the  ca 
nothing  more  than  this,  that  Miss  Mackenzie  vrs^  as  is  al 
agreed  for,  to  pay  for  the  securities,  Mrs.  Faughan  was  tc 
only  the  120/.  and  no  more.  This  6/.  6s.  and  the  105.  Sd. 
gratuitous  pajrments  paid  in  the  way  that  all  these  sums 
[  $26  ]  We  therefore  must  do  only  that  which  we  are  obliged  U 
set  aside  the  warrant  of  attorney ;  and  as  to  the  deeds,  the 
not  worth  a  farthing.  We  are  very  sorry  for  it;  for. 
Vaughan  is  innocent,  she  has  done  nothing. 

Heath,  J.  This  10/.  was  not  money  kept  back  for  any 
pose  of  the  grantee  of  the  annuity :  the  whole  of  this  dau 
the  .act  must  be  taken  together. 

Rule  absc 


^'^  *•  Heath  and  Others  v.  Hall  and  Porter. 

wi^^hili  T^HIS  was  an  action  for  money  paid,  lent,  and  had  an< 
d«btisacoinr  •*'  ceived,  brought  by  the  plaintiffs,  who  were  ban! 
to  increase  the  agamst  the  defendants,  to  recover  the  amount  ot  money  w 
whkh  tbe^debt  ^^^  ^*^  Supplied,  and  paid  into  the  hands  of  the  defen 
b  to  be  paid.  Porter^  to  be  employed  in  his  trade  of  a  mealman,  and 
Mw^meilt  of  a  ^hich  they  contended  that  both  the  defendants  were  joi 
debt  may  be  by  liable,  becausc  there  had  been  a  secret  partnership  in  the  busii 
by  deed.  **  subsisting  between  Hall  and  Porter.  The  defendant  Pa 
a  ?*  *^*'  *^  ^^^  ^^  failed  in  trade,  pleaded  his  bankruptcy  and  certifi< 
14,  wbich  *  whereupon  the  plaintiffs  entered  a  noUe  prosequi  against  1 
a«mc«  *'  ^^'^  proceeded  against  the  defendant  Hall^  who  pleaded 
c^eding  uoder  general  issue.  The  cause  was  tried  at  Guildhall^  at  the  sitt 
•hTirbTdim^  B&er  Miciaetmas  term  1811,  before  Mansfield,  C.  J.,  whe 
to  have  made  was  clearly  proved  that  money  had  been  advanced  by  the  pi 
not'toiue^  doef  ^^  to  Porter ^  and  employed  in  the  trade,  and  that  Heath 
not  extend  to     ^  dormant  partner.     After  a  verdict  for  the  plaintiffs^ 

prevent  a  credi-        ,,        ,  r^     .        .      y»..  •^.^  j 

tor  who  proves  Vaughan,  Serjt,  m  Hilary  term  1812,  moved  to  set  it  as 
a  joint  dgbt  ^  upou  two  grounds,  which  had  been  reserved  *  to  him  at  the  ti 
miMion  against  first,  upou  the  ground,  that  the  Chief  Justice  had  received 
S>m'?i!tiSrthe  evidence  of  Spriggins,  an  agent  of  the  plaintiflfe,  through  wl 
other*.  hahd^  the  money  was  adtafjiiced  to  the  defendants;  aad  the 
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jeat^on  to  his  compeleiicy  was,  that  he  was  himself  a  creditor        IBlti 

of   -^e  defendants,  and  that  the  eiFect^f  the  evidence  he  was        

called  to  give,  would  be  to  make  Hall  liable  to  all  the  debts  of      "^™ 
Pr^^'^ter^  and  therefore  to  increase  the  fund  for  the  payment  of       Uaxx. 
bis^  own  debt.    Tlie  answer  given  to  this  objection  was,  that 
th^  plaintifEb  had  purchased  of  Spriggins  the  debt  due  to  him 
fro(i.a  the  defendants,  for  the  amount  of  105.  in  the  pound,  which 
a^^j  were  to  pay  him,  and  were  to  stand  in  his  rights ;  but  no 
assignment  by  deed  of  the  debt  had  ever  been  executed  by 
Sp9iggins  to  the  plaintiffi,  nor  even  in  writing;  it  had  only 
pcassed  by  parol,  but  the  plaintiffs  had  given  Spriggins  credit 
foK*  that  amount  in  the  banking  account  which  he  kept  with 
tl:a«n.    It  was  urged  for  the  defendants,  that  this  did  not  divest 
A^«  witness  of  his  interest,  for  that  this  agreement  was  not 
l>uiding  on  either  of  the  parties.     The  second  ground  now  in- 
sisted on  was,  that  the  plaintiffs  had  proved  their  4cbt  under 
^c  commission  against  Porter^  it  was  therefore  contended  that 
^^    the  affidavit  diey  made  on  that  occasion  ,they  must  necest* 
^^^y  have  sworn,  with  a  knowledge  of  the  partnership,  that 
Ae  debt  was  due  to  them  from  the  defendant  Porter  alone,  and 
'^ot    from  Porter  and  Heath ;  for  Aey  could  not  prove  a  joint 
^*^bt  against  the  effects  of  Porter  only.    That  they  must  ther^ 
'^i^   be  considered  as  having  made  their  election  to  procee4 
.^^^der  the  bankruptcy  for  this,  as  a  separate,  and  not  as  a 
«K>ixit  debt,  the  defendants  being  protected  by  the  staU  49  Geo. 
^*  ^*  121.  5.  14.,  and  that  they  were  estopped  by  their  affidavit 
^^"^^^^Ki  now  proring  it  to  b^  otherwise.     He  stated  tha(  serious 
^^Ubts  had  been  entertained  whether  that  were  not  the  effect  of 
*^%act. 

AIansfielo,  C.  J.  observed,  that  as  to  the  first  point,  to^     [  3iS  J 

_    that  the  agreement  for  the  purchase  of  the  debt  was  not 

"^^Xiding,  was  begging  the  question.     If  two  men  agree  for  the 

*^^  of  a  debt,  and  one  of  them  gives  the  other  credit  in  his 

'^^Hriks  for  the  price,  that  may  be  a  very  gQod  assignment  in 

^9^ty:  its  resting  in  parol  is  no  objection:  even  a  deed  could 

^o^  assign  it  at  law;   and,   no  doubt,   if  there  had  been  an 

^^^ignment  by  deed,  the  assignor  must  sue  at  law,  but  he  would 

^^^'^withstanding  be  a  good  witness  in  this  suit     C!ould  it  be 

'^d  that  a  mere  naked  legal  trustee  for  the  plaintiffs,  without 

*^    interest,  was  not  a  competent  witness?   As  to  the  other 

P^^int,  the  plaintiffs  had  a  right  to  a  contribution  from  the 

^^*^BCts  of  Hattf   although  they    proved    their   debts    against 

Porter. 
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181S«       Porter.    Th6y  at^  entitle  to  prove  their  joint  debt  ag 

•" — ;-        Porter's  estate,  although  they  cannot  receive  a  dividend 

"*^^"       Porter's  separate  d^bts  are  fidly  paid.     Is  it  meant  to  b 

Hall.       sifted  that  any  act  has  passed  within  the  last  six  or  seveit  y 

so  monstrously  unjust  and  abstird,  that  where  a  joint  dc 

due  from  two  partners,  and  a  commissicm  issues  against  o 

them,  the  creditor  cannot  prove  his  debt  under  the  conunis 

and  also  sue  the  other  partner?  The  practice  of  the  Cioi 

Chancery  has  varied  much  within  my  memory :  it  used  X 

that  a  joint  creditor  might,  under  a  separate  commission,  ] 

and  receive  a  dividend,  but  now  he  cannot  proceed  to  re 

a' dividend;  unless  there  is  a  surplus,  he  can  only  provt 

debt. 

X^HAMBRE,  J.   The  interest  of  the  witness  is  merely  noi 

The  Court  granted  a  rule  nisi  on  the  first  point;  but  di 

that  it  might  not  be  spoken  to,  unless  the  defendants'  cc 

[  329  1     could  produce  some  authority  to  shake  the  present  opini 

f|ie  Court;  and  they  altogether  refused  the  rule  on  the  s< 

l^int 

On  this  day  Vaughan  and  Roughs  Serjts.  for  the  de&n< 
tiot  having  found  any  authority  to  serve  their  purpose 
Court  relieved  Shepherd,  Serjt  from  arguing  for  the  plai 
and 

Discharged  the 


May  2.  Merrill  and  Another,  Assignees  of  the  Effect 

Bioos,  a  Bankrupt,  v.  Frame. 

If  a  lease  con-   r|1HE  plaihtifis  declared  in  covenant  upon  a  lease  ma 
for  quiet  enjoy-  the  defendant  to  Biggs,  since  a  bankrupt,  whose  as& 

Sric^' and  ^®y  were^  whereby  the  defendant  "  demised,  leased,  i 
those  who  claim  farm  let,"  to  the  bankrupt,  a  messuage  and  land  in  the  : 
1m8^  cannot,  ^  ^^  HiUingdon,  for  a  term  of  17  years  and  a  hal^  wanti 
upon  an  cvic-  days,  under  the  yearly  and  other  rents  therein  expressed 
iteoant  title,  re-  declaration  then  stated  a  covenant  by  the  defendant,  wil 
implIed°cown-^  bankrupt,  his  executors,  administrators,  and  assigns, 
ant  for  general  the  bankrupt,  his  executors,  administrators,  or  assigns, 
in  the'word  ^^  <>ne  x)f  them,  paying  the  said  rents,  and  performiaj 
"  demise.''  keeping  all  the  covenants,'  provisoes,  and  agreements 
said  indenture  contained,  should  and  might  peaceabl 
quietly  occupy  and  enjoy  the  premises  without  the  lawf 
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suit^  or  eviction  of  the  defendant,  or  any  claiming  or  to  claim,        1812. 
by,  from,  or  under  him".     The  plaintiff  then  assigned  as .  a 
breach,    an  eviction  by  a  title  paramount  to  the  title  of  the 
lessor.     The  defendant  demurred,  and  the  plaintiff  joined  in 
demurrer. 

Roughs  Serjt.  was  to  have  argued  in  support  of  the  de- 
murrer, but  he  was  stopped  by  the  Court,  who  called  on 
Shepherd^  Seijt  to  support  the  declaration.  He  contended  [  330  ] 
that  although  under  the  express  covenants  for  quiet  enjoyment 
against  the  lessor  and  all  claiming  under  him,  the  plaintiff 
could  not  recover  upon  an  eviction  by  a  paramount  title,  yet 
the  latter  covenant  did  not  restrain  or  destroy  the  implied 
covenant  for  an  absolute  good  title,  which  was  contained  in  the 
words  ^^  demised  and  leased;"  and  he  cited  Gainsford  v. 
Griffith^  1  Saund.  59.  to  shew  that  there  might  be  a  distinct 
general  covenant,  not  restrained  by  the  subsequent  particular 
ccyvenant. 

The  Court  expressed  a  decided  opinion  against  the  possi- 
bility of  applyipg  that  doctrine  to  the  present  case.  The  rul^ 
of  law  was,  that  expressum  facit  taciturn  cessare.  But  the  argu- 
ment of  the  plaintiff  would  make  exfrcssum  and  taciturn  to  mean 
the  same  thing. 

Judgment  for  the  defendant. 


Languorn  v.  Cologan. 

nPHIS  was  an  action  upon  a  policy  of  insurance  which  was 

■*"    subscribed  by  the  defendant  in  the  usual  printed  form, 

**  upon  any  kind  of  goods  and  merchandises,  and  also  upon 

the  body,  tackle,  appareH  ordnance,  munition,  artillery,  boat, 

and  other  furniture  of  and  in  the  good  ship ,  at  and  from 

London  to  any  port  or  ports  in  the  Baltic^*  no  words  in  writ- 
ing, descriptive  of  the  specific  subject  of  insurance,  having  at 
that  time  been  inserted  in  the  policy.  No  value  was  declared. 
After  the  subscription  by  the  defendant,  the  plaintiff  inserted 
in  the  policy,  in  the  blank  which  occurs  afler  the  printed  words 
shall  be  valued  at,"  striking  out  the  word  "  at,"  the  words 
100  hogsheads  of  fine  sugar,  60  hogsheads  of  molasses,  *and 
•*  20  tuns  of  fustick."  The  policy  was  afterwards  signed  by 
several  of  the  underwriters  with  the  initial  letters  of  their 
names,  set  against  these  words,  to  indicate  their  approbation 

of 
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May  2. 

If  a  policy  is 
executed  in  <he 
printed  form, 
without  any 
specific  subject 
of  insurance 
being  inserted 
in  writing,  and 
the  subject- 
matter  is  after- 
wards added  in 
writing,  and  the 
addition  signed 
by  some  of  the 
underwriters 
only,  the  as- 
sured cannot 
recover  against 
those  under* 
writers  who  do 
not  so  sign,  on 
the  contract,  as 
it  stands  al- 
tered by  the 
insertion. 

[  "SSI  ] 
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1812.       of  the  insertion,  and  their  consent  that  the  assurance  should 

^    '■■  J        be  on  those  articles ;  but  the  defendant  had  not  subscribed  his 

J-ANGHORN    j^^j^jg^  jjQj.  ^^  jt  proved  that  he  had  given  any  verbal  assent 

CoLO^AJXf  to  this  addition.  There  were  several  counts  in  the  declarationi 
laying  the  insurance  in  different  ways.  The  second  count 
stated,  that  with  the  consent  of  the,  underwriters  the  insurance 
was  afterwards  declared  to  be  on  the  goods  specified.  Upon 
the  trial  of  this  cause  at  Guildhallj  at  the  sittings  after  Midtael- 
mas  term  1811,  before  Mansfield^  C.  J.,  it  was  objected,  upon 
this  instrument,  that  the  original  policy  was  discharged  by  the 
alteration,  and  that  the  defendant  had  never  subscribed  or 
assented  to  the  altered  policy.  It  was  also  urged  that  this  was 
'  such  an  alteration  in  the  subject-matter  of  the  insiu-ance,  as 
required  a  new  stamp,  as  a  new  contract,  and  was  not  cured  by 
the  statute  35  G.  3.  c.  63.  s.  13.  Mansfield^  C.  3.  nonsuited 
the  plaintiff,  reserving  to  him  liberty  to  move  to  enter  a 
yerdict 

Shepherd^  Seijt  accordingly  in  Hilary  term  obtained  a  rule 
nisi  to  that  effect,  against  which 

Lens  and  Vaughan^  Serjts.  on  this  day  shewed  cause.  They 
insisted,  first,  that  the  altered  contract  required  a  new  stamp ; 
secondly,  that  the  contract,  being  varied  without  the  know- 
ledge and  consent  of  the  defendant,  was  not  binding  on  him, 
and  that  even  if  a  parol  consent  had  been  given,  it  could  have^ 
had  no  operation  by  way  of  addition  to  a  written  instrument ; 
thirdly,  that  the  original  contract  was  destroyed  by  the  altera- 
tion, so  that  the  plaintiff  could  not  apply  any  of  his  founts 
f  332  ]  thereto ;  and  fourthly,  that  the  risk  having  once  attached,  there 
could  in  this  case  be  no  return  of  premium. 

Shepherd  and  Best,  Seijts.  in  support  of  their  rule  argued, 
1.  That  the  defendant,  by  subscribing  the  policy  in  tilank, 
gave  a  virtual  permission  and  authority  to  the  plaintiff  after- 
wards to  insert  the  specific  subject  of  insurance,  and  to  declare 
the  interest  and  value.  It  is  a  common  practice  to  execute 
policies  with  permission  expressed,  that  the  assureds  may  by  a 
subsequent  indorsement  on  the  policy  declare  the  subject- 
matter  and  interest ;  the  only  difference  is,  that  here  the  per- 
mission is  implied.  2.  If  th^t  be  not  so,  the  contract  is  not 
altered  quoad  this  defendant,  who  did  not  put  his  initials  to  the 
alteration,  but  remains,  as  to  him,  the  same  as  it  was  originally 
framed ;  for  the  same  paper,  with  one  single  stamp,  may  con- 
tain one  contract  as  between  the  assured  and  one  underwriter, 

ancl 
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And   another  contract  as   between   the   assured   and  another 
underwriter :  one  may  legally  execute  the  policy  for  the  goods 
only,  another  for  the  ship  only,  another  for  the  freight  alone, 
yet  the  same  instrument  shall  be  valid  for  all ;  this  being  so,  the 
policy,  as  subscribed  by  the  defendant,  is  a  policy  both  on 
goods  and  ship,  and  attaches  on  such  of  the  several  subject- 
matters  therein  mentioned,  in  which  the  plaintiff  is  proved  to  be 
interested.     It  is  an  ordinary  practice  to  subscribe  policies, 
leaving  the  specification  of  goods  and  value  to  be  filled  up 
afterwards,  in  like  manner  as  a  bill  of  exchange  may  be  drawn, 
or  accepted,  with  a  blank  for  the  sum,  payee,  or  time  of  pay- 
ment, which,  being  afterwards  filled  up,  completes  the  instru- 
ment.    As  to  those  underwriters  who  have  put  their  initials, 
this  is  a  policy  on  the  specified  articles,  being,  so  far  as  relates 
to  them,  restricted  by  their  signature ;  and  as  to  the  others,  it 
fs  an  insturance  on  the  matters  enumerated  in  the  blank  form. 
Jf  that  be  not  so,  then  it  is  only  an  inchoate  instriunent,  >¥hich 
never   was   completed,    and  therefore  no  risk  ever  attached, 
and  the  plaintiff  is  entitled  to  recover  as  for  a  return  of  premium. 
^Oj  if  the  contract  was  altered  by  the  assured  without  the  con- 
sent of  the- underwriter,  in  that  case  also,  there  must  be  a  r<^ 
jtum  of  premium.     The  objection  raised  fi-om  the  want  of  a 
^ew  stamp,  if  at  all  applicable,  would  apply  only  to  the  case 
pf  those  underwriters  who  signed  their  initials  to  the  altered 
policy,  not  to  this  defendant,  against  whom  the  plaintiff  stands 
on  the  policy  ^s  it  was  originally  framed,  stamped,  and  sub- 
scribed. An  intention  to  alter  a  policy,  which  intention  is  never 
carried  into  effect,  cannot  render  a  new  stamp  necessary. 

Mansfield,  C.  J.  In  this  case,  as  to  the  main  point,  I  can- 
pot  get  rid  of  the  impression  I  had  at  the  trial,  that  the  instru- 
ment now  is  different  from  what  it  is  stated  in  the  only  count 
on  which  the  plaintiff  could  have  recovered  at  the  trial.  The 
^Iteration  is  a  very  material  one.  When  once  a  declaration  of 
interest  is  made,  the  policy  attaches  not  on  any  goods  the 
plaintiff  might  put  on  board,  but  on  those  comprehended  in 
that  declaration.  The  instrument,  therefore,  as  to  those  who 
do  not  assent  to  that  declaration,  is  gone.  As  to  a  return  of 
premium,  suppose  the  assured  tears  the  seal  off  his  policy,  can 
he  by  his  own  act  compel  the  assured  to  return  the  premium  ? 
The  underwriter  has  fiilfilled  all  his  part :  the  assured  can  no 
more  compel  the  iinderwriter  to  return  the  premium,  than  the 
imderwriter  can  compel  him  to  relinquish  the  contractf     As  to 

the 


1812. 
Langhorn 
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1812.       the  case)  to  which  this  is  compared,  of  effecting  an  assurance 
— : —       and  not  putting  any  goods  on  board,  it  is  understood  to  be  an 
Langhorn    jjjjjpiigj  ^Ym  of  the  contract  of  insurance,  that  if  the  goods 
CoLOGAN.     are  not  put  on  board,  the  money  shall  be  returned ;  here  the 
law  avoids  the  contract,  by  an  accident,  unforeseen,  and  unin- 
[  334  ]      tended,  but  the  premium  cannot  be  returned.     And  it  rests 
with  the  conscience  of  the  defendant  whether  he  will  pay  this 
money  or  not    The  law  upon  th^  subject  is  plain.. 
Heath,  J.  was  of  the  same  opinion. 
Chambre,  J.  concurring. 

The  rule  was  discharged. 


May  2.  '    WiLDE  V.  FoRT  aod  Othcrs,  Asslgoees  of  Bbickwood, 

a  Bankrupt. 

Ifihe  vendor  of  fipHIS  was  an  action  of  assumpsit.     The  declaration  stated 
auction  does  that  the  defendants,  as  assignees  of  the  bankrupt,  on  the 

"u'b^'^thedr  ^^^  ^^  October  1810,  caused  to  be  put  up  to  sale,  amongst 
specified,  the     Other  things,  a  certain  freehold  ground-rent  arising  froin  six 
K^verhB^^^  dwelling-houses  in  CamberweU  Grove,  in  the  county  of  Suny, 
his  deposit  and   the  purchaser  or  his  successors  to  be  entitled  to  the  improved 
contract,  with-  value  at  the  expiration  of  the  lease,  upon  and  subject  to  the 
out  wailing  to^  foUowing,  (amongst  other)  conditions;  that  is  to  say.  That  the- 
ventior  may       highest  bidder  should  be  the  purchaser,  and  should  pay*  dowi^ 
aWeto^esta-*^     immediately  a  deposit  of  20/.  per  cent,  in  part  of  the  piurchase— 
biish  a  good       money,  and  sign  an  agreement  for  payment  of  the  remainder 
a  purchaser   on  or  before  the  30th  of  November  then  next,  and  that  the  pur- 
is  not  bound  to  chaser  should  be  entitled  to  the  rents  and  profits  from  Michael- 

accept  a  doubt-  i        /•  ii  i 

ful  title.  mas  1810;  that  nill  and  proper  abstracts  would  be  given  at  the 

an^bjmion'to'^^^^^^'^  expense,  but  the  deeds  of  conveyance  and  any  attested 
a  title  that  it  copics  that  might  be  required  were  to  be  at  the  purchaser's  ex- 
-whethcr  the  pcnsc.  The  plaintiff  averred  that  on  such  sale  he  became  the 
wife  of  a  party  purchaser  of  the  said  ground-rent  and  premises  upon  and  ac- 
yearsuidwas     cording  to  the  Said  conditions  for  the  siun  of  910/.  and  paid 

del-dof^iLr  **   down  immediately  a  deposit^of  20/. per  cent,  in  part  of  the  pur- 
dower,  it  was 
not  answered  by  proving  at  the  trial  that  she  was  then  dead,  such  proof  not  having  been  bef(>re  gives. 

It  is  a  sufficient  objection  to  a  title,  that  a  pcrstJn  under  whom  the  vendors  claim,  held,  during  his 
seisin  of  the  estate,  a  newly  created  office  under  the  crown,  (that  of  commissioner  of  Dutch  property,) 
in  which  he  was  dircc-t9<i  by  statute,  to  pay  the  surplus  (after  certain  chargas  answered)  of'  ibe  pi\>- 
cecds  of  certain  salos  into  the  Bank  of  England^  there  to  remain  subject  to  such  orders  as  the  king  ^n 
council  should  give  thereon,  and  that  his  accounts  with  the  crown  were  yet  unliquidated. 

The  lands  of  every  person  who  has  received  money  belonging  to  the  crown,  or  for  which  be  is  an 
accountant  to  the  crown^  are  liable  to  an  extent  under  the  stat.  13  Eliz.  c,  4,     Per  Mansfield^  C.  J. 

And  at  rommoo  law  also.     Per  Htaik,  J, 

[  *335  ]  cl^ase- 
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cbAse-^ooney,  and  signed  an  agreement  for  payment  of  the  re*       1812. 

maindgr  thereof  on  or  before  the  30th  of  November  then  next,        

Qocording  to  the  conditions.    He  then  averred  mutual  promises  ^^ 

and  his  own  willingness  to  perform,  and  his  request  to  the  de-        Fort. 
fendants  to  give  him  a  fiill  and  proper  abstract  of  a  good  and 
valid  title  to  the  premises  according  to  the  form  and  efiRect, 
true  intent,  and  meaning  of  the  conditions,  but  that  the  de- 
fendants did  not  nor  would,  when  they  were  so  requested,,  or  at 
any  time  before  or  since,  give  nor  would  give  to  the  plaintiff 
a  fidl   and  proper  abstract  of  a  good  and  valid  title   to  the 
premises ;  neither  had  the  de£endaiits  returned  or  paid  to  the 
plaintiff  the  deposit  money,    although  requested;    by  meaps 
whereof  the  plaintiff  had  been  deprived  of  all  benefits  and  ad- 
vantages which  would  have  arisen  to  him  from  the  completion 
of  the  purchase,  and  had  been  put  to  great  expenses,  amount- 
ing in  the  whole  to  50i.,  in  endeavouring  to  procure  such  title, 
and  to  get  the  purchase  completed^  and  had  lost  all  gains  and 
profits  which  he  might  and  otherwise  would  have  made  and  ac- 
quired, from  using  and  employing  the  money  paid  by  him  as 
4leposit»  and  other  monies  provided  and  kept  by  the  plaintiff 
£>r  the  completion  of  the  purchase.     The  second  count  stated, 
that  ip  consideration  that  the  plaintiff  had  bargained  with  the      [  336  ] 
defendants,  as  such  assignees,  for  the  purchase  of  a  ground- 
rent  arising  from  six  dwelling-houses,   and  of  the  improved 
value  of  4he  same  at  the  expiration  of  a  certain  lease  thereof, 
at  and  for  the  sum  of  910/.,  and  had  paid  to  the  defendants 
182/.  in  part  of  the  purchase-money,  and  had  also  agreed  to 
pay  the  residue  thereof  on  or  before  the  30th  day  of  November 
then  next,  and  to  accept  a  proper  conveyance  of  that  ground- 
rent  and .  premises,  on  having  a  good  and  valid  title  made  to 
him  to  the  same,  (the  deeds  and  copies  to  be  at  his  expense,) 
the  defendants  undertook  that  they  would  make  to  the  plaintiff 
a  good  and  valid  title  to  that  ground-rent  and  premises;  and 
Aat  although  the  plaintiff  was  ready  to  pay  the  remainder  ^f 
the  purchase-money,    and  to  accept  a  proper  conveyance  of 
those  premises  according  to  his  agreement,  yet  that  the  de- 
fendants did  not  nor  would,  although  requested,  make  a  good 
and  valid  title  to  the  plaintiff  of  the  same  premises,  but  had 
thitherto  wholly  failed  and  made  default,  neither  had  they  r^ 
turned  to  the  plaintiff  that  sum  of  182/.,  or  any  part  thereof, 
although  requested ;  by  reason  whereof  the  plaintiff  had  been 
deprived  of  all  the  benefits  and  advantages  which  would  have 
arisen  io  him  fiiom  the  com|iletiQn  of  that  purchase,  and  had 

7  been 
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1812.       been  put  to  great  expenses,  amounting  to  SOLf  in  endeaTOor- 

ing  to  procure  such  title,  and  to  get  the  purchase  completod» 

^^  and  had  lost  all  gains  and  profits  which  he  might  and  oiher- 

Foar.  wise  would  have  made  and  acquired  from  using  and  employing 
the  money  so  paid  by  him  as  deposit,  and  other  monies  prori* 
ded  and  kept  by  the  plaintiff  for  the  completion  of  that  pur- 
chase. There  were  also  counts  for  money  paid,  money  had 
and  received,  and  upon  an  account  stated.  The  defendant 
pleaded  the  general  issue. 

Upon  the  trial  of  this  cause  at  the  London  sittings  after  Mi' 
[  337  ]     chaelmas  term  1811,  before  Mansfield,  C.  J.  and  a  special  paj^ 
the  plaintiff  proved  the  sale  upon  the  conditions  stated,  and  die 
payment  of  the  deposit  as  averred  in  the  declaration,  and  that 
after  an  abstract,  which  was  read  at  the  trial,  had  been  ddi* 
vered,  and  much  correspondence  had  passed  between  the  plain- 
tiff  and  the  solicitors  for  the  defendants  respecting  it,  the  objec- 
tions to  the  title  not  being  removed  or  answered,  the  plaintiff 
about  a  year  after  the  time  fixed  for  the  completion  of  the 
purchase,  commenced  this  action,  and  delivered  under  a  judge's 
order  a  bill  of  particulars,  stating  the  objections  to  the  title 
made  on  the  behalf  of  the  plaintiff,  of  which  the  two  most  material 
were  as  follow.     3d,  That  it  did  not  appear  that  the  widow  of 
Simon  Halliday,  one  of  the  grantors  in  a  deed  of  8th  Jidy  1787, 
(who  was  living  in  1807),  was  dead,  and  that  the  limitations  in 
the  deed  1st  May  1783  for  5.  Hallidajfs  benefit  did  not  appear 
sufficient  to  bar  dower.     By  that  deed  the  premises  were  grant- 
ed and  released  to  Edmund  Halliday  and  his  heirs,  to  hold  to 
him  and  his  heirs  to  the  use  of  such  persons,  and  to  and  for 
such  estates,  as  Simon  Halliday  should  by  deed  or  will  direct, 
limit,  or  appoint,  and  in  default  of  such  appointment,  to  the  use 
of  Simon  Halliday,  his  heirs  and  assigns  for  ever.     6th,  That 
Mr.  Brickooood  appeared  by  the  abstract  to  be  an  accountant 
and  debtor  to  the  crown,  and  that  the  property  purchased  might 
consequently  become,  or  actually  was,  liable  to  an  extent,  Mr. 
Brickwood,  to  whom  it  belonged,  being  a  Dutch  commissioner, 
under  the  statute  35  Geo.  3.  c.  80.  and  his  accounts  being  as 
yet  unsettled.     With  respect  to  the  last  objection,  the  fisM^ts 
were,  that  the  stat.  35  Geo.  3.  c.  80.  s.2l.  after  reciting  that  se- 
veral ships  and  vessels  belonging  to  the  subjects  of  the  United 
Provinces,  and  also  other  ships  and  vessels  having  on  board 
goods  and  effects  belonging  to  such  subjects,  had  been,  or  might 
be  thereafter  detained  in,  or  brought  into  the  ports  of  this  king^ 
[  338  ]     dom,  and  that  such  cargoes  and  such  ships  and  vessels  might 

perishf 
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if  or  be  greatly  injured,  if  some  provision  was  not  made        1813« 

eqMcting  the  same,  it  was  enacted,  that  it  should  be  lawful  for        

lis  majesty  in  council  to  grant  a  commission,  under  the  great       Wildb 
seal,  to  three  or  more  persons,  authorizing  them  to  take  such        Fobt*^ 
ships  and  cargoes  into  their  possession,  and  under  their  care, 
and  to  manage,  sell,  or  otherwise  dispose  of  the  same  to  the  best 
advantage,  according  to  such  instructions  as  they  should  from 
time  to  time  receive  from  his  majesty  in  council,  subject  never- 
theless, in  respect  of  goods,  thereby  directed  to  be  brought  into 
the  warehouses  of  the  Easl  India  Company,  to  the  special  pro- 
visions in  that  act  contained.     And  after  certain  other  provi- 
sions, it  was  by  the  26th  section  enacted,  that  if  any  of  the  said 
ships,  goods,  or  effects  should  be  sold,  under  that  authority,  th^y 
should  be  respectively  liable  to  the  duties,  and  entitled  to  the 
drawbacks,  and   subject  to  the  conditions,  rules,  regulations^ 
and  restrictions,  penalties,  and  forfeitures  therein  before  men- 
tioned ;  and  the  commissioners  should,  and  were  thereby  au- 
thorized and  required  to  cause  the  duties  and  the  expenses  of 
the  sale,  in  the  first  place,  to  be  paid  out  of  the  proceeds  of  such 
sale;  and  after  such  payment,  should,  (except  in  cases  where  it 
is  otherwise  provided  by  that  act,)  cause  the  proceeds  of  such 
sale  to  be  paid  into  the  Bank  of  England^  there  to  remain,  sub- 
ject to  such  orders  as  his  majesty  in  council  might  from  time  to 
time  think   fit  to  give  thereupon;    or  in  case  such  proceeds 
should  arise  from  a  sale  made  under  the  directions  of  the  High 
Court  of  Admiralty,  as  therein  before  provided,  then  subject  to 
such  orders  as  that  court  should  make  concerning  the  same. 
A  commission  under  the  great  seal,  dated  the  19th  June  1795, 
after  referring  to  the  provisions  of  that  statute,  and  after  reciting 
that  several  such  ships  as  therein  mentioned,  had  been,  or  might 
be  thereafter  detained  in,  or  brought  into  the  ports  of  this  king- 
dom, appointed  Mr.  BricAwood  and  two  others  to  take  all  such     [  3S9  } 
ships,  cargoes,  &c.  into  their  possession,  and  under  their  care, 
as  the  crown  was  empowered  to  seize  under  that  act,  and  to 
maniige,  sell,  and  dispose  of  the  same  to  the  best  advantage,  ac- 
cording to  such  instructions  aa  they  should  from  time  to  time 
receive  fixnn  his  majesty  in  council,  and  to  dispose  of  the  pro- 
ceeds, and  to  do  every  thing  which  the  crown  could  authorize 
them  to  do  by  virtue  of  that  act.     In  May  1809  his  majesty  by 
foi  order  in  council  directed  the  commissioners  to  make  up  their 
jiceoimlSy  and  therein  to  take  credit  for  a  commission  of  5  per 
€wtf.  qpon*  tbe  oett  proceeds  of  the  ships  and  other  effects  which 

bad 
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*  1812.       had  come  into  their  hands,  as  a  remuneration  for  their  «ennces, 

4 

and  in  ftdl  discharge  of  air  expenses  whatever  which  they  might 

Y/WbE       YiQjfQ  incurred  in  the  course  of  their  Commission ;  and  it  i^ppeaf- 
fokr.       ing  that  the  commissioners  had  made  a  considerable  sunt  by  in- 
vesting from  time  to  time  large  sums  in  floating  securities  bear- 
ing interest,  the  commissioners  were  by  the  same  order  in  coun- 
cil directed  to  give  credit  for  all  stuns  or  profit  made  by  them  from 
time  to  time  upon  the  balances  in  their  hands.  Subsequently  to 
diis  order  the  commissioners  delivered  in  their  accounts  to  the 
treasury,  in  the  mariner  prescribed  for  public  accountants,  which 
accounts  were  at  the  time  of  the  trial  before  the  board  of  au- 
ditors, but  they  had  not  complied  with  the  order  in  coundl,  as 
to  the  mode  in  which  their  accounts  should  be  made  out,  faanng 
omitted  to  c)iarge  themselves  with  the  interest  upon  the  ba- 
lances, and  having  claimed  and  charged  a  commission  of  5  j)er 
cent,  upon  the  gross,  instead  of  the  nett  proceeds  of  the  Dutch 
property,  alleging  that  after  letters  of  reprisal  were  issued  against 
the  Dutch  provinces,  they  were  no  longer  to  be  considered  as 
commissioners  under  the  act  of  parliament,  but  as  acting  as  prize 
agents  for  his  majesty,  and  therefore  entitled  t6  claim  the  allow- 
ance, which  up  to  the  4'5th  Creo.3.  was  received  by  prize  agents, 
r  g^Q  -y     viz.  5  per  cent,  upon  the  gross  proceeds.     The  account  thus  de- 
livered in  shewed  a  balance  to  be  due  from  the  commissioners 
to  his  majesty,  which  was  thus  stated:   "1810.     March  SI. — 
To  balance,  invested  in  exchequer  bills,  28,9S5Z.  85.  6rf.'*     TTiey 
had  however,  in  their  ledger,   stated  an  account,  shewing  the 
amount  of  interest  made  by  them  upon  the  balances,  and  the  dif- 
ference between  the  5  per  cent,  upon  the  nett  and  the  gross  pro- 
ceeds, and  if  they  had  stated  their  accounts  in  the  manner  pre- 
scribed, the  balance  due  from  them  to  government  would  be  verj-^ 
considerable,  the  amount  of  the  interest  made  on  the  balances, 
being,  as  diey  themselves  stated,   upwards  of    «£42,0OO 
And  the  diflerence  between  the  commission  on 
the  nett,  and  the  gross  proceeds,  being  up- 
wards of      -  -  -  -  -        27,100 
To  which  add  the  balance  as  they  stated  it,      -         28,900, 


_  • 

There  was  a  deficit  upon  the  face  of  their  accounts 

of  at  least  -  -  -  -        i^,000; 


And  that  balance  could  only  be  reduced  by  their  succeecBi^  in 
obtaining  from  his  migesty  a  larger  aUowMce  than  that  -granted 

to 
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to  them  by  the  order  in  council,  and  by  their  being  entitled^  (as        1812. 

they  claimed  to  be,)  to  put  the  interest  upon  the'b&lances  into        

their  own  pockets,  with  a  view  to  which,  they  had  shortly  be-       Wilde 
fore  the  trial  filed  a  bill  in  the  Court  of  Exchequer  against  his        Fort. 
majesty's  attorney-general  for  relief.     And  the  accounts  them- 
selves were  at  the  time  of  tlie  trial  only  partly  audited,  so  that 
it  was  possible  that  many  items  in  their  accounts  might  eventu- 
ally be  disallowed  by  the  board  of  auditors,  which  might  increase 
the   balance   against  them.     The   commissioners   had  lodged 
35,000^  in  the  hands  of  government,  which  they  conceived 
would  cover  all  demands.   It  was  probable  that  several  months 
woidd  elapse  after  the  time  of  the  trial  before  their  accounts 
would  be  finally  settled.     It  was  in  evidence  that  before  the     C  341  3 
trial  no  proof  had  been  given  of  the  death  of  the  widow  of  Si" 
mm  HaUiday :  but  at  the  trial  it  was  proved  by  the  defendants 
that  she  died  in  1807.     The  case  of  Cox  v.  C/iamberlain^  4  Ves. 
637.  was  cited,  to  shew  that  the  limitations  in  the  deed  of  1st 
May  1783  were  not  such  as  would  bar  the  wife  of  Shnon  Hal- 
Uday  of  her  dower.     Several  letters  of  the  plaintiff's  were  in- 
sisted on  by  the  defendants  to  shew  that  there  had  been  a  waver 
of  these  objections;  but  the  jury,  to  whom  Mansfield^  C.  J., 
contrary  to  his  subsequent  opinion,  left  that  question  upon  the 
construction  of  the  letters,  expressly  found  that  there  had  been 
no  waver,  and  under  the  direction  of  the  Chief  Justice,  who  was 
of  opinion  that  the  jdaintiff  was  neither  entitled  to  recover  back 
the  expenses  of  investigating  his  title  nor  interest  on  the  deposit, 
even  if  the  defendants  had  made  interest  of  it,  found  a  verdict 
tor  the  plwitifis  for  182/.,  being  the  amount  of  the  deposit, 
without  either  expenses  or  interest,  but  subject  to  the  two  ob- 
jections which  the  Chier Justice  reserved,  of  die  liability  to  an 
extent  and  to  dower. 

2>ns,  Serjt  had  in  Hilary  term  1812  obtained,  on  behalf  of 
the  defendants,  a  rule  nisi  to  set  aside  this  verdict  and  have -a 
iiew  trial ;  against  which 

Shepherd  and  Best,  Serjts.  now  shewed  cause.  At  law,  if  the 
defendant  would  resist  the  plaintiff's  claim  to  rescind  the  con- 
tract, it  is  necessary  that  the  defendant  should  shew  that  he  had 
a  good  title  to  convey  at  the  time  stipulated  for  in  the  agreement 
t]f  purchase :  a  court  of  equity  is  at  liberty  to  take  notice  of  facts 
whSch  take  place  after  Ibe  contract,  subsequently  enabling  the 
Vendor  to  cdmplete  his  title.  [Mans/kid^  C.  J.  And  that  power 
is  attended  Widi  dreadful  effects  in  the  delay  thereby  occasibnedl] . 

It 
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1819*        It  is  not  enough  to  say  that  a  disputed  point  in  the  title  has  not 

been  decided  adversely  to  the  purchaser ;    he  is  not  bound  to 

^'       buy  a  law-suit  with  his  purchase.     Hartley  v.  Peahall,  Peake, 
FoAT.        N.  P.  Casesy  130.     In  an  action  respecting  the  purchase  of  the 
lease  of  a  public-house,  the  purchaser's  attorney  was  going  to 
examine  the  muniments,  when  the  vendor's  attorney  assured  him 
they  contained  none  but  usual  covenants.     In  a  mesne  assign- 
ment was  a  covenant  that  the  assignee  and  his  assigns  would  buy 
his  beer  of  a  particular  brewer,  and  this  was  made  an  objection 
to  the  title.     Lord  Kenyon^  C.  J.  said  he  would  not  decide  whe- 
ther this  covenant  would  be  binding  upon  the  purchaser;  but 
he  would  not  compel  the  purchaser  to  buy  a  law-suit     No  evi- 
dence in  this  case  had  been  produced  of  the  death  of  the  widow 
at  any  time  before  the  trial.     With  respect  to  the  claim  of  the 
crown  on  Mr.  BrickwootTs  estate,  it  is  not  competent  for  his  as- 
signees to  discuss  with  the  plainti£P,  in  this  Court,  a  point  over 
which  the  Court  of  Exchequer  entertain  exclusive  jurisdiction; 
and  no  person  could  at  the  time  of  the  trial  tell  how  that  Court 
would  decide  it.    But  this  debt  of  Mr.  Brichoood  to  the  crown,  as 
it  is  not  only  probable,  but  quite  certain,  under  the  statute  13th 
Eliz.  c.  4.,  creates  a  lien  on  his  real  estate.     [Heath,  J.    It  does  at 
common  law.]     The  preamble  of  that  statute  purports  to  be 
*'  for  the  better  security  of  the  queen's  majesty,  her  heirs  and 
successors,  against  such  as  shall  have  the  receipt  and  charge  of 
the  money  and  treasure  of  her  highness,  her  heirs  and  succes- 
sors."    This  alone  would  suiBSce,  for  it  is  clear  that  Mr.  Brich- 
W)od  was  a  receiver  of  money  as  trustee  for  the  crown.     The 
statute  enacts,  that  ^^  all  lands,  tenements,  profits,  commodities^ 
and  hereditaments,  which  any  treasurer,  or  receiver,  in  or  be- 
longing to  any  of  the  queen's  majesty's  courts  of  the  exchequer, 
wards  and  liveries,  or  duchy  of  Lancaster,  treasurer  of  the  cham- 
ber, cofferer  of  the  household  to  the  queen's  majesty,  her  heirs 
[  343  ]      or  successors,  treasurer  for  the  wars,  treasurer  of  any  fort,  town, 
or  castle  where  any  garrison  is  or  shall  be  kept,  treasurer  of  the 
admiralty  or  navy,  treasurer,  under-treasurer,  or  other  person 
accountable  to  the  queen's  majesty,  her  heirs  or  successors,  for 
any  office  or  charge,  of  or  within  the  mint,  treasurer  or  receiver 
of  any  sums  of  money  imprest,  or  otherwise,  for  the  use  of  the 
queen's  majesty,  her  heirs  and  successors,  or  for  provisions  of 
victual,  or  for  fortifications,  buildings,   or  works,  or  for  any 
other  provisions  to  be  used  m  any  of  the  offices  of  the  queen's 
majesty's  ordnance  and  artillery,  armory,  wardrobe,  tents  and 

pavilions^ 
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lions,  or  revels,  customer,  collector,  firmer  of  custo];psy  ^^       l.H^ 
58,  imposts,  or  other  duties  within  any  port  of  the  realm,        ' 
:Ctor  of  the  tenths  of  the  clergy,  collector  of  any  subsidy  or  ^^^ 

enth,  receiver-general  of  the  revenues  of  any  county  or  Foax. 
ities,  answerable  in  the  receipt  of  the  exchequer,  or  in  the 
t  of  wards  and  liveries,  or  the  duchy  oi  Lancaster^  clerk  of 
hanaper,  ^en  had,  or  at  any  time  thereafter  should  have, 
in  the  time  whilst  he  or  they  or  any  of  them  should  remain 
suitable,  should,  for  the  payment  and  satis&cdon  to  the 
m's  majesty,  her  heirs  and  successors,  of  his  or  their  arrear- 
t,  at  any  time  thereafter  to  be  lawftilly,  according  to  the  laws 
customs  of  this  realm,  adjudged  and  determined  upon  his  or 
r  account,  (all  his  due  and  reasonable  petitions  being  al- 
sd,)  be  liable  to  the  payment  thereof,  in  like  manner  as  if 
nd  by  writing  obligatory  having  the  effect  of  a  statute  staple/' 
»e  descriptions  are  sufficiently  ample  to  comprehend  the 
:e  of  Dutch  commissioner.  It  has  lately,  been  solemnly  set- 
,  that  the  money  received  by  the  commissioners  in  that  car 
ity  was  a  droit  of  admiralty,  and  therefore  belonged  to  the 
vn,  and  was  received  for  the  crown ;  and  if  the  Court  were 
^  sitting  in  judgment  between  the  crown  and  the  con[miission- 
they  would  feel  no  difficulty  in  deciding  in  favour  of  the  [  844  ] 
vn ;  or,  if  the  sense  of  the  statute  were  dubious,  the  rule  of 
13,  that  it  must  be  expounded  most  favoiurably  for  the  crown : 
the  plaintiff  is  not  driven  tp  that  argument;  for  it  is  suffir 
t  for  him,  if  the  point  be  dubious :  he  is  not  bound  to  take 
>ubtful  title.  He  does  not,  however,  rest  his  right  to  re- 
iT  on  this  point  only :  it  was  the  duty  of  the  vendor  to  clear 
the  various  difficulties  which  arose  upon  the  abstract  when 
^  upon  to  verify  it  with  the  deeds,  many  of  which  he  never 
luced,  and  to  prove  it  free  from  incumbrances :  it  is  not 
i^ient  for  him  to  do  this  at  the  trial,  aft;er  the  action  brought 
ecover  back  the  deposit  If  the  vendors  ever  put  themselves 
situation  to  complete  the  title,  a  court  of  equity  will  compel 
purchaser  to  take  it,  and  will  then  compel  him  to  pay  the 
Je  price,  including  the  deposit,  which  he  ought  now  to  re- 
sr  back ;  but  to  entitle  him  to  receive  back  this  sum  in  the 
iQ  time,  it  is  sufficient  that  he  had  a  good  cause  of  action 
ed  at  the  time  of  suing  out  his  writ  So  held  by  Lord  EU 
wotighj  C.  J.,  Seaward  v.  Willock^  5  East^  208. 
/ens^  cantrd.  There  were  no  solid  objections  to  this  title* 
^OL.  IV.  Y  ^  and 
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181^.  .     and  therefore  the  money  ought  to  remain  where  it  is,  until  the 
"■-  Chancellor  shall  have  disposed  of  such  as  are  suggested.     The 

^^*  stBitute  o£  Elizabeth  recounts  a  great  number  of  bffiies/^'eicifi- 
Fort.  cally  described,  none  of  which  are  applicable:  and  although  it 
has  the  words,  receiver  of  any  sums  of  money,  imprest  or  other- 
wise, that  means  received  on  other  like  occasion  in  the  admi- 
nistration of  the  revenue,  as  is  there  mentioned,  but  is  nbt 
applicable'to  the  office  of  the  Dutch  commissioners.  Tlie  money 
they  received  never  was  the  money  of  the  crown ;  and  as  the 
commissioner's  only  duty  was  to  receive  the  money  and  pay  it 
[  S45  ]  into  the  Bank,  he  never  was  an  accountant  to  the  crown,  nor  a 
receiver  of  the  crown.  With  respect  to  the  point  raised  con- 
cerning the  dower,  the  authority  cited  of  Cox  v.  Chamberlain^ 
was  favourable  to  the  defendant,  and  shewed  that  the  widow  had 
no  title  to  dower :  at  the  utmost,  the  Master  of  the  Rolls  only 
doubted,  he  did  not  decide  the  question. 

Mansfield,  C.  J.     Every  person  who  has  received  money 
belonging  to  the  crown,  every  accountant  of  the  crown  for  mo- 
^  ney  of  the  crown  received,  as  I  have  always  understood,  fidls 

within  this  act  ^  for,  after  mentioning  a  great  many  officers  of 
the  crown,  it  has  the  words  receiver  of  any  money  imprest  or 
otherwise :  at  all  events  the  piurchaser  of  this  estate  is  not  bound 
to  try  that  question.  And  as  to  the  other  question,  though  it 
was  rather  a  trifling  objection,  I  do  not  know  but  what  the  plain- 
tiff had  a  right  to  make  it.  For  though  the  title  of  the  dowress 
accrued  thirty  years  since,  yet  it  was  not  clear  that  it  had  ceased, 
,  and  in  fact  she  did  not  die  till  1807.     I  do  not  know  how  yoa 

can  get  rid  of  that  objection  at  law.     I  was  very  indulgent  to  the 
defendants,  in  putting  the  question  of  waver  to  the  jury. 

Heath,  J.  was  pf  opinion  that  the  office  was  within  the 
statute. 

Rule  discharged. 


(IN 


t  r       I 
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(IN  THE  EXCHEQUER-CHAMBER). 

GWYN   t'.   GODBT.  J^f^^ 

J^ICHARDSON  had  on  a  former  day  moved  for  interest  upon  int^rert  is  not 
the  affirmance  of  this  judgment,  which  he  then  simply  s^ted  ul^]|[ffirmwIoe 
to  have  been  obtained  on  an  action  for  money  lent,  when  the  of  a  judgment 
Court  upon  that  statement  refused  his* application;  but  on  this  ii«y  jent. 
day  he  stated  that  the  money  was  lent  by  the  plaintiffs  as  bank-  .  ®,?*  injerert 
crs  to  the  defendants,  m  their  course  of  dealing  with  the  de-  the  «ffinnance 
fendant ;  and  it  was  sworn  that  they  were  in  the  habit  of  charg-  fo AC^ISam* 
ing  him  with  interest  upon  every  advance  of  money,  and  that  in-  of  an  account 
terest  was  included  in  the  sum  for  which  the  verdict  had  passed,  aud  for  interest 
The  G)urt  now  allowed  the  application.  "P°°  the  ad- 

^'^  vances,  where 

Rule  absolute,   the  plaintiffs,  at 

bankers,  hare 
been  in  the  ha- 
bit of  ehai^of 
"'™*'^''^**'^"**  it. 


HoRwooD  and  Another,  Executors  of  Coare,  May  9. 

V.  Underhill. 

nr^HIS  was  a  writ  of  error  brought  to  reverse  a  judgment  of  if  the  grantor 
^    the  Court  of  King's  Bench,  given  for  the  defendant     10  ^"J^^^j^^y^. 
EaU^  123.     The  plaintiff  below  declared  as  executor  in  debt  bond,  whereby 
<m  a  bond,  made  to  the  testator  for  2800/.,  which  bond  and  the  seif/his  he^' 
condition  were  set  out  upon  oyer,  whereby  it  appeared  that  the  **^»  >twnpt 
defendant  and  othersjointlj/  and  *  severally/  bound  themselves,  and  the  memorial  of 
their,  and  each  of  their  "  hdrs,  executors,  and  administrators,"  d^n^f  i't  m"**** 
in  the  penal  sum  of  2800/.,  conditioned  to  secure  to  tlie  testator  binding  his 
an  annuity  of  155/.  11 5.   Id,  during  the  life  of  the  longest  liver      Sembleihtit 
of  the  obligors,  in  consideration  of  1400/.  to  them  paid:  and  nothing  more  it 

r  1  1111  necessary  to 

then  the  defendant  pleaded,  amongst  other  pleas,  2dly,  that  no  make  good  the 
memorial  of  the  bond  was  inrolledin  Chancery,  pursuant  to  the  ^^"jly^hwia' 
«t8t  17  Geo.  3.  c.  26.     Sdly,  That  a  memorial  of  the  bond  was  compliance 
Enrolled  by  the  testator  on  the  7th  oljanuary  1797,  within  20  quisites  which 
day%  of  the  execution,  which  memorial  was  set  out  in  the  plea,  V^  prescribed 

,  '  ^  *  in  terms  by  the 

•^^erein  it  is  only  stated  that  the  obligors  became  bounds  without  statute  17  Geo, 
^^yixig  jointly  and  severally,  to  the  testator  in  2800/.,  conditioned    'r\  J.t  A 
^^^  payment  by  them,  or  any  of  them,  their  or  any  of  their  heirs, 
outbrs,  or  administrators  to  the  testator,  of  the  annuity,  &c. 

Y2  and 
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1812.       and  without  stating  that  they  bound  their  and  each  of  their  heirSf 

•*■ — ^        executors,  and  administrators :  and  that  no  other  memorial  of 

HoRwooD     ^^  ^j^  J  ^^  inrolled.    The  same  question  was  raised  by  the 

Underhjll.  15th  plea,  which  stated  that  the  defendant  ought  not  to  be 
charged,  &c.,  because  for  better  securing  the  annuity  in  the  con- 
dition of  the  bond  in  suit  mentioned,  P,  Giblett,  by  his  bond  of 
the  same  date,  became  bound  to  the  testator  in  2800^19  for  whidi 
he  bound  himself  ^'  his  heirs,  executors,  and  administrators  ;** 
and  that  t^e  testator  caused  a  memorial  of  that  bond  to  be  in- 
rolled  ;  which  does  not  state  that  P.  G.  thereby  bound  his  heirs, 

'  executors,  or  administrators*     The  replication  to  the  second 

plea  alleged   that    a    memorial  of    the    bond,    to  wit,   the 
memorial  set  forth  by  the  defendant  in  the  third  plea,  was 
inroUed  in  time,  pursuant  to  the  statute :  and  demurred  gene- 
rally to  the  third  and  fifteenth  pleas.     And  the  defendant  joined 
in  those  demurrers,  and  by  his  rejoinder  demurred  generally  to 
the  replication  to  the  second  plea.     The  plaintifiPby  his  rebut- 
ter, joined  in  the  last  demurrer. 
[  348  ]         This  case  was  argued  in  Michaelmas  term  1811  hy  Hotroyd 
for  the  plaintiff*  in  error,  who  stated  that  the  objection  made, 
that  the  memorial  did  not  describe  the  bond  as  a  joint  and  seve- 
ral bond,  was  now  abandoned,  as  it  had  before  been  in  the  court 
below ;  so  that  the  only  point  was,  whether  the'  -tainuity  was 
avoided  by  the  omission  in  the  memorial  to  describe  the  bond, 
as  a  bond  that  bound  the  heirs  of  the  obligors.     The  foundation 
of  the  objection  is,  that  if  any  one  security  for  the  annuity  is  not 
sufficiently  memorialized,  the  defect  avoids  the  whole.      Tlie 
second  plea,  and  the  replication  to  it,  must,    so  far  as  this 
objection  bears  upon  them,  be  taken  distinctly  from  the  rest  of 
the  record ;  and  inasmuch  as  it  does  not  appear  upon  the  fiuse 
of  the  second  plea  that  Paul  Giblett  did  bind  his  heirs,  it  forms 
no  objection  upon  that  plea  that  the  memorial  therein  referred 
to  does  not  describe  Gibletfs  bond  as  a  bond  binding  his  heirs. 
Therefore  tlie  objection  arises  only  on  the  third  and  fifteenth 
pleas.     The  statute,  though  it  is  to  be  construed  literally  so  &r 
as  it  is  remedial  against  fraud,  ought,  like  the  statutes  oi  EUxa^ 
heth  made  against  fraud,  to  be  construed  strictly,  so  far  as  it  is 
a  penal  statute,  and  in  avoiding  the  securities  it  operates  penally.  ^^ 
But  the  argument  goes  now  to  avoid  the  deed  for  the  want  o^^, 
that  which  the  statute  does  not  require.     The  act  demands  tlialB:;^ 
■the  ^^  memorial  shall  contain  the  day  of  the  mcmth  and  the 
when  the  bond  bears  date,  and  the  name  of  all  the  parties. 
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for  niiom  any  of  them  are  trustees,  and  of  all  the  witnesses,  and       181f  • 

shall  set  forth  the  annual  sum  or  sums  to  be  paid,  and  tbename       

oi  the  person  or  persons  for  whose  life  or  lives  the  annuity  is  ^^ 

granted,  and  the  consideration  ot  considerations  of  granting  the  Ukhkbhitj,, 
same.''    The  act  therefore  does  not  stop  after  requiring  a  me- 
morial to  be  enrolled,  but  proceeds  minutely  to  designate  every 
essential  part  which  the  memorial  ought  to  contain.     When  a 
bond  b  spoken  of,  it  is  imiversally  understood  as  an  instrument     [  349  ] 
Unding  the  heirs :  and  the  like  in  covenant :  it  was  therefore  un- 
necessary that  the  memorial  in  speaking  of  a  bond,  should  spe- 
cify any  thing  respecting  the  obligation  on  the  heirs,  because 
Aat  is  implied  in  the  term  bond.     In  Mouys  v.  Leake^  8  T.R.  411. 
Lord  Kefttfon,  C.  J.  held,  that  it  was  not  necessary  to  insert  in 
the  memorial  all  the  covenants  in  a  deed,  unless  they  modify  the 
grant  itself  as  a  covenant  for  the  redemption  of  the  annuityr : 
that  was  not  required  under  the  register  acts  for  Middlesex  and 
Yorkshire.     And  he  held  that  that  which  was  void  by  the  stat 
IS  Elix.  c.  20.  (since  repealed  by  43  Geo.  3.  c.  84.  s.  10.)  as  a 
charge  upon  a  benefice,  might  be  good  as  a  personal  covenant. 
If  this  objection  be  valid,  the  omission  by  a  purchaser  of  lands 
in  Yorkshire  or  Middlesex  to  describe  on  the  register  a  warranty 
MS  extending  to  his  heirs  as  well  as  to  his  own  person,  would  let 
in  all  subsequent  incumbrances.    Co.  Dig.  Annuity^  C.  2.   Many 
are  eniunerated,  in  which  it  is  held  that  the  grantee  of 
annuity  may  make  his  election  whether  he  will  claim  it  as  a 
senlrcharge,  or  as  an  annuity ;  but  that  having  elected  it  as  an 
annnity  to  charge  the  person,  he  cannot  afterwards  set  it  up  as  a 
rent-charge.    Yet  it  was  held  in  Mouys  v.  Leake^  that  although 
the  benefice  was  never  charged,  but  the  person  only,  it  was  not 
necessary  to  memorialize  the  personal  covenant,  upon  which 
alcme  the  validity  of  the  annuity  hung.    And  as  the  statute  does 
IK^t  require  the  memorial  to  state  the  covenants  of  the  deed,  as 
was  there  held ;  so  neither  does  it  require  it  to  state  upon  what 
dass  of  representatives  of  the  obligor  tiie  bond  is  made  binding; 
the  statute  does  not  require  the  heir  to  be  named  as  party;  for 
Aere  is  ^o  such  party  to  the  deed  as  the  heir  of  a  living  person* 
*Ilie  Court  below  were  inclined  to  this  view  of  the  subject,  and 
aaid,  that  if  it  had  been  res  integra,  they  would  have  so  held ; 
ImiI  thought  themselves  bound  by  their  own  former  decisions :     [  350  ] 
^liose,  however,  are  not  obligatory  on  a  court  of  error,  which 
"^ritt  review  the  principle ;  and  as  they  have  done  in  the  case  of 

at  one  pmod  were  mtertained,   for  legades, 

thereby 


taa^  :-'       cases  in  easter  term,      .    i 

181f.       thereby  ousting  the  Courts  of  equity  of  their  jnost'uaefulF.jiil4f|^ 

diction,  but  are  now  held  not  to  be  maintainable ;  and  «b  they. 

HoRWooD     j^^^^  j^j^^  jjj  ^^  ^jj^g  ^f  actions  against^femes  covert  hairing  e  •©- 

TJMb^xlu  parate  maintenance,  which  were  long  supported  and  are  ruofW) 
deservedly  exploded,  and  as  they  have  done  in  the  case  of  crossr 
remainders,  which,  it  was  long  supposed,  could  not  arise  by\ 
implication  between  three  or  more,  the  contrary  whereof  they> 
have  now  clearly  established,  so  will  they  in  thb  case,  bring 
back  the  law  to  what  it  ought  to  bie. 

Knox^  contra.  Where  heirs  are  bound,  heirs. become  a 
party,  and  are  therefore  required  by  the  statute  to  be  named  in 
the  meniorial.  [Mansfield,  C.  J.  It  is  a  strange  thing  if  the 
h^ir  can  become  a  party,  living  the  ancestor,  duripg  whose,  life 
it  cannot  be  known  who  the  heir  is.]  The  omission  to  name 
the  heir,  even  if  the  instrument  be  considered  without  regard 
to  the  parties,  and  only  as  it  is  binding  on  the  property,  is  an 
omission  to  state  the  degree  of  obligation  on  the  property.  It 
is  not  a  sufficient  setting  forth  of  the  security,  nor  is.  it  a  true 
and  full  account;  of  it  WiUey  v.  Cawtkame,  1  Eastj  398^9  it 
was  held  necessary  to  state  a  joint  and  several  bond  to  be  such» 
and  not  sufficient  to  state  it  merely  as  a  several  bond.  In  the 
cases  of  Denn  v.  Dupuisy  11  East,  134.,  the  Court  of  King's 
Bench,  and  in  that  of  Purling  v.  Parkhurst,  ante  2.  237-  the 
Court  of  Common  Pleas  held  that  the  omission  to  notice  in  the 
memorial  the  obligation  on  the  heirs,  was  fatal.  As  to  the 
arguments  ab  inconvenienti  which  have  been  pressed  on  the 
court,  the  act  will  have  the  most  remedial  construction  by  con- 
struing it  most  favourably  to  the  grantor. 
£  351  ]  HolroyA  in  reply.  The  executors  of  the  grantee  and  the 
heirs  of  the  grantor  become  parties  after  the  respective  decease 
of  the  obligee  and  obligor,  but  are  not  parties  during  their 
lives,  and  therefore  need  not  to  be  noticed  in  the  memorial ; 
and  the  one  and  the  other  only  become  parties  as  representatives^ 
and  in  respect  of  the  property :  for  if  the  property  does  not  de- 
volve to  them  they  are  not  liable,  nor  parties.  WiUey  v.  CbtD- 
thorne  was  decided  upon  the  ground  that  the  bpnd  was  there  not 
insufficiently,  but  falsely  described ;  for,  as  Le  Blanc,  J.  re^ 
marks,  expressio  unius  est  exclusio  alteriw,  and  it  must  be  taken 
to  be  only  a  several,  and  not  a  joint  bond.  The  same  argument 
does  not  apply  here ;  because  himself  and  his  heirs  are  not 
'  correlatives.  LTthe  memorial  had  expressed  that  the  obligor 
bpuad  himself,  his  executors  and  administrators,  the  infiedreiioe 

might 
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Viigfat  arise  that  he  had  not  bound  his  heirs ;  but  it  is  no  more       1819* 

to  be  inferred  here  that  he  did  not  bind  his  heirs,  than  it  is,        

that  he  did  not  bind  his  executors  and  administrators.  The  ^^^^'''^^W 
Court  decided  Denn  v.  Dupuis  in  conformity  to  their  decision  JJvdmjuull^ 
in  this  very  case.  It  is  said  to  have  been  argued  in  Purling  v. 
Parkkuritj .  that  the  circumstance  of  accepting  the  grant  of  an 
annniQr  binding  or  not  binding  upon  the  heirs,  varied  the  con- 
sideration of  the  contract,  of  which  it  formed  a  part,  and  that  it 
ought  therefore  to  be  stated  as  such ;  but  the  money  paid  is  the 
ixily  consideration  for  the  grant:  this  judgment  therefore  ought 
to  be  reversed. 

Cur.  adv.  vuU. 
On  thb  day  Mansfield,  C.  J.  delivered  the  judgment  of  the 
Court 

This  is  a  question  whether  the  securities  given  to  secure  an 
annuity,  one  of  which  is  the  bond  which  was  the  subject  of  this 
action,  are  void  for  a  defect  in  the  memorial,     llie  supposed 
defect  in  the  memorial  is,  that  in  the  bond  given,  the  heir  is     [  352  ] 
bound,  and  the  bond  memorialized  does  not  mention  the  heir : 
a  bond  binding  the  heir  makes  the  property  of  the  ancestor  in 
'  his  hands  liable :  but  a  bond  not  so  mentioning  the  heir  does 
not.     The    Court  of  King's  Bench   decided   on  this  ground 
against  the  validity  of  the  memorial.     We  have  considered  this 
question  with  all  the  respect  we  could  to  their  judgment,  and 
with  all  possible  deliberation,   and  we  think  their  judgment 
erroneous.     Whether  it  is  erroneous  or  not  depends  upon  a 
very  late  statute,  17  G.  3.  c.  26.     The  preamble  recites  that 
the  pernicious  practice  of  raising  money  by  the  sale  of  life- 
annuities  had  then  of  late  years  greatly  increased,  and  was  much 
promoted  by  the  secrecy  with  which  such  transactions  were 
conducted.     So  the  whole  evil  intended  to  be  remedied  by  the 
acty  is  the  secrecy  with  which  such  transactions  were  conducted; 
and  this  evil,  it  was  thought,  would  be  sufficiently  avoided  by 
i^gistering  a  full  history  of  the  whole  transaction.     The  statute 
then  goes  on  to  enact,  that  a  memorial  of  every  deed,  bond,  or 
instrument,  or  other  assurance  whereby  any  annuity  or  rent- 
^^liarge  shall  after  the  passing  of  that  act  be  granted  for  one  or 
^^ore   life  or  lives,  or  for  any  term  of  years  or  greater  estate 
cSeterminable  on  one  or  more  life  or  lives,  shall,  within  20  days 
^=»f  the  execution  of  such   deed,   bond,   instrument,  or  other    * 
•^ftssurance,  be  enrolled  in  the  High  Court  of  Chancery :  this 
^^nactment,  then,  requires  that  a  memorial  shall  be  enrolled, 

and 
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1812.       and  it  proceeds  to  direct  what  the  memorial  shall  contain; 

namely,  the  day  of  the  month  and  the  year  when  the  deed, 

^^  bond,'  instrument,  or  other  assurance  bears  date,  and  the  name 

Undehhill*  of  all  the  parties,  and  for  whom  any  of  them  are  trustees,  and 
of  all  the  witnesses,  and  that  it  shall  set  forth  the  annual  sum 
or  sums  to  be  paid,  and  the  name  of  the  person  or  persons  for 
whose  life  or  lives  the  annuity  is  granted,  and  the  consideration 
or  considerations  of  granting  the  same,  otherwise  every  such 
[  353  ]  deed,  bond,  instrument,  or  other  assurance  shall  be  null  and 
void  to  all  intents  and  purposes.  I  have  read  therefore,  all 
that  this  statute  requires,  all  that  the  memorial  is  to^  contain, 
and  the  consequence  of  not  complying  with  this  act  of  parlia* 
ment  in  enrolling  a  proper  memorial  is  extremely  penal ;  for 
the  non-compliance  renders  all  the  securities  bad.  It  requires 
a  great  many  particulars,  but  there  is  no  mendon  therein  of  the 
covenants  or  conditions ;  and  there  certainly  is  none  of  them 
which  requires  that  the  memorial  shall  state  the  extent  to  which 
the  instrument  is  binding;  and  it  does  not  appear  that  the  de- 
gree of  minuteness,  for  want  of  which  the  judgment  below  is 
given,  would  at  all  further  tend  to  that  publicity  which  is  the 
object  of  the  statute ;  or  that  without  it  the  publicity  would  not 
be  sufficient*  In  giving  judgment  in  the  Court  of  King^s  Bench 
in  this  case  Lord  Elletiboroughf  C.  J.  adverts  to  a  circumstance 
which  struck  me^  although  it  is  one  which  we  are  not  at  all 
called  on  to  decide ;  but  I  mention  it  He  says,  ^^  The  act 
**  requires  that  a  memorial  of  every  bond  shall  be  enrolled. 
**  What  then  will  satisfy  those  words  ?  Unless  the  words  have 
some  meaning,  it  would  not  be  necessary  to  set  forth  the 
penalty  of  the  bond,  whether  it  created  a  charge  of  100/.  or 
**  1000/.'*  I  do  not  mean  to  pronounce  that  the  omission  to 
state  in  the  memorial  the  penal^  of  the  bond  would  not  vi^ate 
it ;  but  I  mean  to  express  some  doubt,  whether,  if  there  were  a 
jnist^e  of  the  penalty,  or  an  omission  of  the  penalty,  it  would 
vitiate  the  memorial :  it  is  a  matter  of  perfect  indifference  to  the 
grantor,  and  indeed  to  the  grantee,  what  is  the  amount  of  the 
penalty,  above  certain  limits,  whether  five  times  or  fifty  times 
the  annuity.  I  n^ention  it  therefore,  that  it  may  not  be  looked 
upon  as  a  point  decided.  The  only  case  at  all  in  point  is  that 
of  WiUey  v*  Cawthortii  in  which,  by  an  unfortunate  mistake  of  a 
derk,  the  bond  was  described  as  joint,  which  was  several, 
[  854  ]  .<^d  judgment  was  given  for  the  defendant  Lord  Kenjfon 
speaks  of  the  consideration;  the  consideration  is  merely  tlm. 

2  price 
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price  iMud;  and  Lord  Xenyon  Mtys^  ^  tfa«  object  of  the  l^tla-       H812. 

tare  was  to  hold  the  annuitant  to  a  s^ct  deiscription  in  die        

Biemorial  of  the  consideration  of  the  annuity ;  the  nature  of  the  '^^^^^'^ 
aereral  instruments  by  which  it  is  secured  must  be  accurately  UvoaaHtLU 
set  forth."  Now  the  statute  says  no  such  thing.  The  yariationL' 
there,  was  not,  certainly,  a  very  important  one,  but  it  was  not 
Aiere  an  omission,  but  a  ^imriation;  for  saying,  <<  severally/' 
may  exclude  the  being  jointly  bound ;  and  therefore  it  might  be' 
there  said  that  the  memorial  was  false.  But  here  it  is  not  fidse. 
tf  however  that  case  had  not  been  distingmshable  from  this,  I 
do  not  thisdc  the  Judges  would  be  bound  by  so  very  recent  a 
decfioon  upon  this  recent  statute,  from  attaining  the  true  inter* 
pretation.  Denn  v.  Dupui$  in  the  King's  Bench,  and  the  former 
case  of  Purling  v.  Parkhurst  in  the  Common  Pleas,  are  of  no 
weight  on  the  present  occasion :  the  former  was  decided  on  the 
authority  of  the  case  now  pending,  and  that  last  was  determined 
OQ  a  mere  modon,  because  we  would  not  overtumTihe  dedskm 
of  the  Court  of  King^s  Bench :  in  that  case  too,  the  principki 
was  abandoned  by  die  plaintiff's  counsel,  who  merely  endea- 
voured to  distinguish  the  case  fr<»n  that  of  Detm  v.  DupuiSf 
without  success.  So  the  decisions  all  in.  fact  rest  on  the  au- 
thority of  this  case.  We  think  therrfore  the  ground  of  thi^ 
doctrine  is  insufficient,  and  diat  the  judgment  must  be  ve* 
versed  (a). 

Judgment  reversed* 

■ 

(a)  A  new  and  concise  tabolar  forai  for  the  memorials  of  life  annnities  is 
BOW  given  by  die  statute  53  G.  s.  e.  141.  /•  2. 


[  S55  ] 

Thorley  t;.  Lord  Kerry.  -Mi»ir»- 

THIS  was  a  writ  of  error  brought  to  reverse  a  judgment  of  ^^^^^^T^^ 
the  Court  of  King^s  Bench.    The  plaintiff  below  declared  for  words  writ^^ 
that  he  was  a  good,  true,  honest,  just,  and  feithful  subject  of  J;^;etion  could 
the  reahn,  and  as  such  had  always  behaved,  and  ccmsidered  not  be  mM- 
himself,  and  until  the  coinmittmg  of  the  several  gnevances  by  ^,^  ^crtiy 
the  defendant  thereinafter   mentioned,   was   always   reputed,  »!»»««>• 
esteemed,  and  accepted,  by  and  amongst  all  his  neighbours, 
and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he 
^was  in  anywise  known,  to  be  a  persoti  of  go6d.name,  fame,  aad 
€iedh,  to  wit,  in  the  parish  of  PeUnJum  in  the  county  of 

Surrey^ 
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1812;  Sidretfj  9nd  also  that  he  had  not  ever  been  guilty,  or  lintil  tber 
r? —       time,  &c.  been  suspected  (^  the  offences  and  misconduct  thereiiEH 

Thorlby  gj^j,  mentioned  to  have'  been  charged  upon  and  imputed  to 
Lord  Kerry,  him ;  or  of  any  such  offences  or  misconduct,  by  means  of  which 
premises  he  had  before  the  committing  of  the  several  grievances 
deservedly  obtained  the  good  opinion  and  credit  of  all  his 
neighbours  and  other  good  and  worthy  subjects  of  this  reahn,  to 
whom  he  was  known,  to  wit,  at  Petersham :  and  also,  that 
before  and  at  the, time  of  the  committing  of  the  grievances  by 
the  defendant  below  as  thereinafter  mentioned,  the  plaintiff 
below  was  tenant  to  the  Right  Hon.  Archibald  Lord  Douglas  of 
a  messuage  and  premises,  with  the  appurtenances,  situate  in 
the  parish  of  Petersham^  and  he  being  desirous  and  intending  to 
become  a  parishioner  of  the  same  parish,  and  to  qualify  himself 
to  attend  the  vestry  of  and  for  such  parish,  as  such  parishioner, 
agreed  with  Lord  Douglas  to  pay  the  taxes  of  and  for  the  said 
house,  which  he  so  inhabited  as  tenant  to  Lord  Douglasy  and 
also  that  before  and  at  the  time  of  the  committing  of  the  griev- 

[  356  ]  ances  by  the  defendant  below  in  the  1st  count  mentioned,  the 
defendant  below  was  the  churchwarden  of  and  for  the  parish  of 
Petersham^  and  the  plaintiff  below,  so  being  desirous  and  in- 
tending to  attend  such  vestry  of  such'  parish  as  such  parishioner, 
had  thereupon,  by  his  certain  note  in  writing,  given  notice  to  the 
defendant  below  of  his  agreement  with  Lord  Douglas ;  yet  the 
defendant  below,  well  knowing  the  premises,  but  greatly  envy- 
ing the  happy  state  and  condition  of  the  plaintiff  below,  and 
contriving,  and  wickedly  and  maliciously  intending  to  injure 
him  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace  with  and  amongst  all 
his  neighbours,  and  other  good  and  worthy  subjects  of  this 
kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbours  and  subjects,  that  he  had  been,  and  was  guilty  of 
the  offences  and  misconduct  thereinafter  mentioned  to  have  been 
charged  upon  and  imputed  to  him,  and  to  vex,  harass,  and 
oppress  him,  at  Petersham  aforesaid,  falsely,  wickedly,  and 
maliciously  did  compose  and  publish,  and  cause  and  procure 
to  be  published  of  and  concerning  him,  and  concerning  such 
agreement  with  Lord  Douglas^  and  concerning  the  said  note  in 
writing,  a  certain  false,  scandalous,  malicious,  and  defieunatory 
libel  in  the  form  of  a  letter  to  the  plaintiff  below,  containing, 
amongst  other  things,  the  false,  scandalous,  malicious,  and 
defamatory  and  libellous  matter  following,  (accompanied  with 

6  the 
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le  following  amongst  other  innuendoes,)  that  is  to  say^  ^^  My       I818« 

lOrd,  I  conceive,  as  churchwarden,  (meaning  as  churchwarden       

f  the  parish  of  Petersham,)  I  have  nothing  to  say  to  any  private  ^T^ 

agreement  with  Lord  Douglas  and  yourself;  your  note  (mean-  Lord  KBrry. 
ig  the  note  sent  to  the  defendant  below  by  the  plaintiff  below,) 
id  the  manner  it  was  conveyed  to  me,  shews  your  lordship 
ill  possesses  that  perturbed  spirit  which  I  had  hoped  for  your 
Nn  sake,  after  the  composition  and  publishing  of  the  scurrilous 
Idress  of  the  26th  August^  would  have  been  at  rest.  I  had  [  857  ] 
^ore .  read  the  virulent,  disrespectful,  and  ungentlemanlike 
tters  to  the  Rev.  Mr.  Marsham :  I  sincerely  pity  the  man, 
ueaning  the  plaintiff  below),  that  can  so  &r  forget  what  is  due, 
3t  only  to  himself,  but  to  others,  who,  under  the  cloak  of 
digious  and  spiritual  reform,  hypocritically,  and  with  the 
rossest  impurity,  deals  out  his  malice,  uncharitableness,  and 
tlsehopds.  N.  B.  It  was  my  intention  never  to  have  held  or 
ad  communication  with  a  writer  of  anonymous  letters,  (mean- 
ig  that  the  plaintiff  below  was  a  writer  of  anonymous  letters,) 
ut  it  appears  I  cannot  now  avoid  it,  (thereby  meaning  that  the 
•huntiff  below  had  been  and  was  guilty  of  hypocrisy  and  dis- 
honorable conduct.)"  There  were  other  counts  setting  out  parts 
»nly  of  the  same  letter :  and  the  plaintiff  below  concluded  by 
verring  that  by  means  of  the  committing  of  the  grievances  by 
le  defendant  below,  the  plaintiff  below  had  been  and  was 
'eatly  injured  in  his  good  name,  fame,  and  credit,  and  brought 
^  public  scandal,  infamy,  and  disgrace,  with  and  amongst 

his  neighbours  and  ofher  good  and  worthy  subjects  of  this 
^Im,  insomuch  that  divers  of  those  neighbours  and  subjects, 
"^hom  the  innocence,  candour,  truth,  integrity,  reverence 
'  i*espect  of  the  religion  of  the  plaintiff  below  was  unknown, 
U  on  occasion  of  the  committing  of  the  said  several  grievances 
tlie  defendant  below,  from  thence  hitherto  suspected  and 
^^ved,  and  still  did  suspect  and  believe  the  plaintiff  below  to 
'^  been  guilty  of  the  offences  and  imprc^r  conduct  imputed 
tkim  as  aforesaid,  and  to  have  been,  and  still  to  be  guilty  of 
^ocrisy,  malice,  uncharitableness,  and  falsehood;  and  had, 

Reason  of  the  committing  of  the  several  grievances  by  the 
^ndant  below,  from  thence  hitherto,  and  still  did  refuse  to 
^«  any  acquaintance,  intercourse,  or  discourse  with  the 
•tatiff  below,  as  they  were  before  used  and  accustomed  to 
^e,  and  otherwise  would  have  had.  And  the  plaintiff  below 
^  been  and  was  by  means  of  the  premises  otherwise  greatly     [  353  ] 

injured. 
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1812*       injured,  to  wit,  in  the  parish  of  Petersham^  to  his  damage  of 
2000/.     Upon  not  gnilty  pleaded,  the  cause  was  tried  at  the 

Th^lkt     Surrey  spring  assizes  1809,  when  the  writing  of  the  letter  by  the 
Lord  Kbrrt.  defendant  was  proved,  and  that  he  delivered  it  unsealed  t6  e 

servant  to  carry,  who  opened  and  read  it:  a  verdict  was  found 
for  the  plaintiff  with  20/.  damages,  and  judgment  passed  for  the 
plaintiff"  without  argument  in  the  court  below.  The  plaintiff  in 
error  assigned  the  general  errors. 

BamewaU  for  the  plaintiff^  in  error,  in  Trinity  term  1811, 
argued,  that  there  were  no  words  in  this  case,  for  which,  if 
^ken,  the  action  would  be  maintainable,  and  he  denied  that 
tiiere  was  any  soUd  ground,  either  in  authority  or  principle,  for 
the  distinction  supposed  to  have  prevailed  in  some  cases,  that 
certain  words  are  actionable  when  written,  which  are  not  actioo- 
able  when  spoken.  He  contended  that  all  actionable  words 
were  reducible  to  three  classes :  1.  where  they  impute  a  punish- 
able crime;  2.  where  they  impute  an  infectious  disorder;  5. 
where  tiiey  tend  to  injure  a  person  in  his  office,  trade,  or  pro- 
fession, or  tend  to  bis  disherison,  or  produce  special  pecuniary 
damages.  1  Ro.  Ab.  Action  sur  case  pur  parols  passim*  Co. 
I>ig.  Action  upon  the  Case  for  Defamation.  Passim.  And  these 
words  do  not  come  within  either  of  those  classes.  Neither  of 
those  books  recc^nize  the  distinction  between  written  and  un- 
written slander.  All  the  older  cases  treat  them  on  the  same 
footing.  Brook  v.  Watson^  Cro.  El.  403.  <^  He  is  a  false  knave 
and  keepeth  a  false  debt-book,  for  he  chargeth  me  with  the 
receipt  of  a  piece  of  velvet,  which  is  false."  The  words  were 
held  not  to  be  actionable,  and  no  such  distinction  was  there 
taken.  So,  Boughton  v.  Bishop  of  Coventry  and  Lic^/kld^ 
Anderson  1 19.  The  words,  <^  he  Is  a  vermin  in  the  common- 
wealtii,  a  &Ise  and  corrupt  man,  an  hypocrite  in  the  ehurch  of 
God,  a  £dse  brother  amongst  us,''  were  held  not  actionably 

[  859  ]  There  is  also  a  material  distinction  which  has  been  overlooked 
in  all  the  cases,  between  those  words  which,  tending  to  irritate 
and  vilify,  are  indictable,  because  they  conduce  to  a  breach  of 
the  peace,  and  those  which  are  of  themselves  actionable,  the 
latter  class  being  by  no  means  so  extensive  as  the  formefr. 
Comyn,  in  his  Dig.  Libel.  A.  3.  when  he  cites  Fitzgibb.  131. 
253.  that  it  is  a  libel  if  he  publishes  in  writing,  tfaot^h  in  words 
not  actionable,  is  considering  this  matter  wholly  in  a  crimindi 
point  of  view.  The  last-mentioned  distinction  must  necessarily 
todst,  'because  the  ground  of  action  is  the  amount  of  the  tMl 

injury 
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injuiy  Ristained  by  the  plaintifl^  not  the  immorally  o£  die  «ct  of  191S. 
tbft  defendaat.  In  the  case  of  King  y.  Lake^.  indeed,  Harjdr.  ~"~~' 
470.  which  wa»  en  action  for  words  in  an  answer  to  «  petidon  ^^^^''^ 
pxefeited  by  the  plaintiff  to  the  House  of  Commons  against  the  Lord  Xiaar. 
defendant,  Hale^  C.  B.  held,  that  although  general  words 
spdcen  once,  without  writing  or  publishing  them,  would  n>ot.be 
acticmable,  yet  there,  they  being  writ  and  published,  which 
contains  more  malice  than  if  they  had  been  once  spokeUf  they 
were  actionable.  And  the  Court  being  all  of  that  opiniom 
judgmait  was  given  pro  ,querente  nisi  causae  &c.  But  in  that  • 
caae,  this  ground  was  unnecessary  to  support  the  decisiont  ibr 
the  words  imputed  violence,  seditious  language,  illegal  assei^ 
tions,  ineptitudes,  imperfections,  gross  ignorance,  abf>urdities> 
and  solecisms,  and  were  laid  to  be  spoken  to  the  plaintiff's 
damage  in  his  good  name  and  creditand  profession  as  a  barrister 
«t  law.  And  in  2  Vent.  28»  another  action  was  brought  within 
five  years  after,"  between  the  same  parties  for  a  letter  written  by 
the  same  defendant  to  the  Countess  of  Lincoln^  damnifying  the 
plaintiff  in  his  profession  of  a  barrister:  but  although  VaughaHf 
C.  J.,  contrary  to  Wyldj  Tyrrell^  and  Archer^  Js.,  hdd  that 
the  action  lay  not,  the  Court  did  not  at  all  advert  to  the  dis- 
tinction betwe^i  written  and  unwritten  slander,  in  support  of 
their  judgment/  Hie  distinction  was  indeed  noticed  in  Harman  [  $60  1 
T.  Ddamgy,  Fitxg.  25^.^  but  the  same  case  is  reported  by  Strange^ 
▼oL  2.  898.  who  was  of  counsel  in  the  cause,  and  who  puts,  it 
merely  on  the  ground  of  its  being  spoken  of  the  plaintiff  in  hi^ 
profesnoii.  In  Onslow  t.  Home^  8  WiU,  186.  it  is  held  that 
«ven  words  imputing  a  crime,  are  not  actionable  unless  the 
pimiflhment  be  in&mous.  2  H.  BL  531.  Savile  v.  Jardine^  it 
was  held  that  the  word  swindler  when  spoken  was  not  actimir 
-aUe,  and  the  distinction  was  there,  indeed,  assumed,  and  the 
case  is  thereupon  argued  to  be  reconcileable  with  J^  Anson  v. 
SiUMTtf  1  T.  2Z.  748.  where  the  same  word  written  was  held 
4ictiond:ile ;  but  in  the  latter  case  is  an  innuendo^  that  the  de- 
'ftndant  intended  an  obtaining  money  imder^£dse  pretences* 
idiich  incurs  an  in£unous  punishment,  and  is  therefore  clearly 
^K^tionable,  without  recurring  to  the  support  of  this  diiiputed 
distinction.  In  the  precedents  in  Rast.  12,  13.  Robins^  Ent.  72.- 
the  words  are  not  stated  as  a  libel :  it  se^ns  the  distinction  was 
Aidmown.  In  Crop  v.  Tilney^  3  Salk.  226.  the  words  were  cer- 
tainly sedidous,  if  not  treasonable.  The  reason  assigned,  that 
4be  piinting  or  writing  indicates  a  gnaterd^^ree  of  jsaliee  tliMi 

mere 
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1812*       mere  speaking,  is  a  bad  one-;  for  it  lis  not  the  oliyeot  of  a 
actimr  at  hw  to  punish  mxxal  torpitude,  but  to  cooipenstite  a  civfl 


THOXtir 
4y. 


injury :  the  compensation  must  be  ptoijportionate  to  die 


Xitrd  ksBKT.  of  the  damage  sustained ;  but  it  cannot  be  said  that  publication 
of  written  slander  is  in  all  cases  attended  with  a  greatcir  damage 
than  spoken  slander,  for  if  a  defendant  speaks  words  to  an 
hundred  persons  assembled,  he  disseminates  the  slander  and 
increases  the  damage  an  hundred-fold  as  much  as  if  he  only 
wrote  it  in  a  letter  to  one. 

DampieTf  in  affirmance  of  the  judgment.  This  action  is 
maintainable,  first,  because  the  plaintiff  is  a  peer  of  the  realm: 
[  361  j  and  many  things' are  actionable  when  spoken  of  a  peer,  which 
are  not  actionable  if  spoken  of  a  private  person ;  as  in  the 
Marquis  vfDorchestef^s  case,  Mich.  24  Car,  2.  B.  R.  BulLN.  P. 
4.  <^  He  is  no  more  to  be  valued  than  that  dog  that  lies  there." 
So  in  the  case  of  the  Earl  of  Peterborough  v.  Stanton^  ibid.  ^^  The 
Earl  oi  Peterborough  is  of  no  esteem  in  this  country;  no  man 
of  reputation  has  any  esteem  for  him ;  no  man  will  trust  him 
for  two-pence ;  no  man  values  him  in  the  country ;  I  value  him 
no  more  than  the  dirt  under  my  feet."  It  does  not  appear  that 
either  of  these  was  an  action  of  scandalum  magnatwn.  The  case 
of  the  Earl  <^  Peterborough  y.  Williams,  Comb.  43.,  2jSAo.  505., 
is  indeed  there  said  to  be  scandalum  magnatum.  The  principle 
on  which  actions  may  be  sustained  for  words  is  rather  narrowly 
laid  down  in  the  argument  for  the  plaintiff  in  error,  when  the 
causes  of  action  are  said  to  be  only  crime,  pecuniary  damage, 
and  infectious  disease.  The  gist  of  the  last  is,  that  the  imputa- 
tion deprives  the  plaintiff  of  society.  But  what  can  more  de- 
prive a  man  of  society  than  this  imputation  of  being  one  '^  who^ 
under  the  cloak  of  religion  and  spiritual  reform,  hypocritically 
and  with  the  grossest  impurity  deals  out  his  nialice,  uncharitable- 
ness,  and  falsehoods?"  If  this  is  not  a  leprosy  of  the  mind  as 
much  to  be  shunned  as  that  of  the  body,  the  loss  of  society  is 
not  much  to  be  regretted.  If  Lak^s  case  had  gone  upon  his 
loss  as  a  barrister,  there  would  have  been  no  room  for  all  the 
discussion  that  took  place;  and  especially  Hale^s  judgment^ 
taking  the  distinction  between  speaking  and  writing.  [Heath,  X 
It  appears  by  Skyn.  124.  that  the  judgment  in  the  case  of  King 
V.  Lake  was  affirmed  in  error.]  Austin  v.  Culpepper,  S.  C 
2  Sho.  313.  The  same  distinction  is  taken  in  Shower  314., 
though  it  is  not  taken  in  Skynner,  where  the  libel  imputed 
peijury,  and  was  therefore  clearly  actionable.     1  Ford,  MJS.  49. 

the 
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the  oase  oiHarman  v.  Delam/f  is  reported  more 'fully  than  in       IMS. 

die  printed  report;  and  it  is  there  said  *thatit  was  so  agreed  by     ^ 

he  Court.  2  Ford^  78.  &  9.  Bradley  v.  Methaen :  it  there  '^^^^^ 
qipears  that  Lord  Hardwicke  recognized  the  distinction,  though  Lord  Kiuir. 
t  was  not  absolutely  necessary  to  the  judgment,  which  there  C  *  ^^^  J 
massed  for  the  plaintiff.  There  is  another  principle  upon  which 
lie  action  for  slander  is  to  be  maintained  beyond  that  of  penally 
ind  punislmient,  viz.  of  disgrace  and  discredit;  and  whether 
that  be  produced  by  writing,  or  by  words,  if  it  is  punishable  by 
indictment  as  tending  to  a  breach  of  the  peace,  it  is  also  the 
subject  of  a  civil  action,  which  may  be  brought  to  recover  it 
compensation  for  the  injury  the  plaintiff  sustains  by  being  de- 
prived of  society,  as  for  a  temporal  damage.  2  Wils.  40S., 
Millars  V.  Monsey.  Bathurst^  J.  held  that  writing  and  publish- 
ng  any  thing  of  a  man  that  renders  him  ridiculous,  is  a  libel, 
ind  actionable;  and  fully  recognized  the  distinction  between 
mtten  and  spoken  slander.  This  case  continues  the  cham 
rem  the  time  of  Hale^  C.  B.  1670,  to  the  time  of  JVilmotty  C.  J. 
rithin  living  memory.  Bell  v.  Slane,  1  Bos,  SS.  Tlie  Court^ 
a  the  absence  of  Eyre,  C.  J.,  clearly  held  that  written  words  of 
ontumely  were  actionable.  [Macdanaldj  C.  B.  Villain  was  the 
v'ord  there.]  This  brings  us  down  to  Kaye  v.  Bayley  (a),  where 
he  amount  of  damages  made  the  question  of  importance,  and 
t  was  thrice  fully  argued.  If  this  series  of  150  years'  decisions, 
and  it  was  a  very  learned  person,  Le  Blanc,  then  Seijeant, 
irho  refused  to  argue  the  point  in  Bell  v.  Stone,)  will  not  suffice 
to  warrant  the  opinion  that  an  action  will  lie  in  such  case,  there 
s  no  reliance  to  be  placed  on  authority.  If  words  imputing  a 
lereliction  of  every  duty  of  imperfect  obligation  cannot  be 
uide  the  subject  of  an  action,  the  law  of  libel  very  imperfectly 
uards  society*. 

Bamewall  in  reply.  The  Court  will  not  be  disposed  to  [  S6S  ] 
xtend  the  principle  laid  down  in  all  the  books,  limiting  the 
uses  in  which  words  are  actiox^able.  In  1  Bo*  Ab,,  case  for 
lander,  and  Co.  Dig.,  Action  on  the  Case  for  Defamation,  the 
rritten  and  spoken  slander  are  treated  of  under  one  title ;  and 
1  the  older  entries  there  is  no  difference  made  in  the  declara- 
ions  between  written  and  unwritten  slander,  except  using  the 
rord  "  spoken"  instead  of  "  written."     In  Villiers  v.  Monsley, 

(«)  One  of  the  parties  in  that  case  baring  died  pending  the  writ  of  error, 
10  lodgment  ever  was  g^ven.  '    > 

the 
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18  IS.       the  Hoards  imputed  an  infectious  disorder.    In  Itarman,  r.  De* 

kmfy  U^t  word«  were  spdken  of  the  plaintiff  in  his  trade  as  aT  ■ 

TWmxx     ^muimi^^    jy^  Qrey^  C  J.,  in  Wik.  187.,  says  fliat  to  impiiW 
J/mfiXM^xt.  to  any  man  the  mere  defect  or  want  of  moral  virtue,  martir  * 


T  '- 


.duties,  or  obligations,  which  r^der  a  man  obnoxious  to  mjM^' 
kind,  is  not  actionable.  The  case  in  Anderson  is  in  point»  that 
the  words  here  used  are  not  actionable.  The  injury  consists  ill 
the  evil  done  to  the  plaintiff  in  the  minds  of  others ;  and  if  the 
words,  when  spoken,  be  not  an  injury,  they  cannot  be  when 
written*  To  hold  otherwise  would  be  to  make  the  inunorality, 
and  not  the  damage,  the  groui^d  of  action. 

Cur.  adv,  vuli. 

Mansfielp,  €•  J.  on  this  day  delivered  the  opinion  of  the 
G^rt. 

This  is  a  writ  of  error,  brought  to  reverse  a  judgment  of  the 
Court  of  King^s  Bench,  in  which  there  was  no  argument.  It 
was  an  action  on  a  libel  published  in  a  letter,  which  the  bearer 
Qf  the  letter  happened  to  open.  The  declaration  has  certainly 
some  very  curious  recitals.  It  recites  that  the  plaintiff  wi^ 
tenant  to  Archibald  Lord  Douglas  of  a  messuage  in  Petershanh 
that  being  desirous  to  bec(»ne  a  parishioner  and  to  attend  th^ 
vestry,  he  agreed  to  pay  the  taxes  of  the  said  house ;  that  the 
plaintiff  in  error  was  churchwarden,  and  that  the  defendant  in 
^rror  gave  him  notice  of  his  agreement  with  Lord  Douglas^  and 
[  864  ]  that  the  plaintiff  in  error,  intending  to  have  it  believed  that  the 
;sfi|id  earl  was  guilty  of  the  offences  and  misconducts  thereinaiiter 
mentioned,  (offences  t}|^re  are  none,  misconduct  there  may  be,) 
wrote  the  letter  to  the  said  earl  which  is  set  forth  in  the  plead- 
ings. There  is  no  doubt  that  this  was  a  libel,  for  which  the 
fdaintiff  in  error  might  have  been  indicted  and  punished ;  be- 
cause, though  the  words  impute  no  punishable  crimes,  they 
contain  that  sort  of  imputation  which  is  calculated  to  viUfy  a 
inan,  and  bring  him,  as  the  books  say,  into  hatred,  contemptf 
and  ridicule;  for  all  words  of  that  description  an  indictment 
lies ;  and  I  should  have  thought  that  the  peace  and  good  name 
of  individuals,  was  sufficiently  guarded  by  the  terror  of  thia 
criminal  proceeding  in  such  cases.  The  words,  if  merely 
spoken,  would  not  be  of  themselves  sufficient  to  support  ao 
action.  But  the  questi(»i  now  is,  whether  an  action  will  lie  fo|: 
these  words  so  written,  notwithstanding  that  such  an  action 
would  not  lie  for  them  if  spoken ;  and  I  am  very  sorry  it  j^as  . 
not  discussed  in  the  Court  of  King's  Bei>ch,  that  w^  ^^\^% 

have 
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ve  had  the  (pinion  of  all  the  twelve  judges  on  the  pointy        ISlti?. 
'i^iiether  there   be   any  distinction  as  to  the  right  of  action, 
een  written  and  parol   scandal;  for  myself  after  having 


Thorlit 

lieju^  it  extremely  well  argued,  and  especially,  in  this  case,  by  Lord  Kerkt# 
T^Hr.  Bamewali,  I  cannot,  upon  principle,  make  any  difference 
\>etween  words  written  and  words  spoken,  as  to  the  right  which 
arises  on  them  of  bringing  an  action.  For  the  plaintiff  in  error 
It  has  been  truly  urged,  that  in  the  old  books  and  abridgments 
no  distinction  is  tkken  between  words  written  and  spoken.  But 
the  distinction  has  been  made  between  written  and  spoken 
slander  as  &r  back  as  Charles  the  Second's  time,  and  the  differ- 
ence has  been  recognized  by  the  Courts  for  at  least  a  century 
back.  It  does  not  appear  to  me  that  the  rights  of  parties  to  a 
good  character  are  insufficiently  defended  by  the  criminal 
remedies  which  the  law  gives,  and  the  law  gives  a  very  ample 
field  for  retribution  by  action  for  words  spoken  in  the  cases  of  [  365  I 
special  damage,  of  words  spoken  of  a  man  in  his  trade  or  pro- 
fession, of  a  man  in  office,  of  a  magistrate  or  officer;  for  all 
these  an  action  lies.  But  for  mere  general  abuse  spoken,  no 
action  lies.  In  the  arguments  both  of  the  judges  and  counsel, 
in  almost  all  the  cases  in  which  the  question  has  been,  whether 
what  is  contained  in  a  writing  is  the  subject  of  an  action  or  not, 
it  has  been  considered,  whether  the  words,  if  spoken,  would 
maintain  an  action.  It  is  curious  that  they  have  also  adverted 
to  the  question,  whether  it  tends  to  produce  a  breach  of  the 
peace:  but  that  is  wholly  irrelevant,  and  is  no  ground  for 
recovering  damages.  So  it  has  been  argued  tliat  writing  shews 
more  deliberate  malignity;  but  the  same  answer  suffices,  that 
the  action  is  not  maintainable  upon  the  ground  of  the  malignly, 
but  for  the  damage  sustained.  So,  it  is  argued  that  written 
scandal  is  more  generally  diffused  than  words  spoken,  and  is 
therefore  actionable ;  but  an  assertion  made  in  a  public  place, 
as  upon  the  Royal  Exchange,  concerning  a  merchant  in  London^ 
may  be  much  more  extensively  diffiised  than  a  few  printed 
papers  dispersed,  or  a  private  letter :  it  is  true  that  a  newspaper 
may  be  very  generally  read,  but  that  is  all  casual.  These  are 
the  arguments  which  prevail  on  my  mind  to  repudiate  the  dis- 
tinction between  written  and  spoken  scandal ;  but  that  distinction 
has  been  established  by  some  of  the  greatest  names  known  to 
the  law,  Lord  Hardwicke^  Hale^  I  believe.  Holt,  C.  J.,  and 
others*  Lord  Hardwicke,  C.  J.  especially  has  laid  it  down  that 
an  action  for  a  libel  may  be  brought  on  words  written,  when  the 
Vol.  IV.  Z  words. 


sw 


CASfis  m  f:ASTER  Tmu, 


19) jt.       W(fff^  if  ^ppI^eO)  would  npt  sustain^  it.     Co.  Dt^  th.  ^ib#If 

reforrUlg  to  the  c«^  in  Fitzg.  12?.  253.,  ^y%  th^re  is  a  cU^ 

^^^^^'^     tinction  between  writtep  and  spoken  scandal.  By  his  putting  it 
l^^  Keri^X*  down  there  ^s  |ie  does,  as  l>eing  the  law,  without  mal^ng  any 

query  or  doubt  upon  it,  we  are  led  to  suppose  that  h^  was  pf 
E  ^^^  1    the  same  opinion.     {  do  not  now  recapitulate  the  ci^^^  but  fre 
Gfmnot,  in  opposition  to  then^  venture  to4ay  down  at  this  di^, 
that  no  action  ^ran  b^  maintained  for  any  words  w^Utei^  for 
wMch  m  action  could  not  be  maintained  if  they  ifete  sppl^en : 
upon  these  grounds  w^  thinly  the  judgment  of  tjh?  Qciiwrt  9C 
King^$  Bench  n^ust  be  a$rmed.    The  purppse  gf  thJ^  ^o^W  i^ 
tp  recover  a  compensation  for  some  dainag^  ^pppsi^  %ol  }^ 
sustcuned  by  the  plaintiff  by  reason  of  the  Ub^.    Th^  t?n4{$%^. 
Otf  the  libel  to  provoke  1^  breach  of  the  peace,,  or  th^  d^in^  oi 
Vial^ity  which  actuates  the  writer,  has  nothi^  to  dp  i^iih  (he 
question.    If  the  matter  were  for  the  first  thne  tp  b^  d^^^ed  aA 
this  day>  I  should  have  no  hesitation  in  ^ying,  t!i^at  9P  actioDk 
could  be  maintained  fpr  written  scandal  which  cou}d  ^fitf,  be 
maintailied  for  th^  words  if  they  had  be^  spokei^ 

Judgin^t  4ffirnie4» 


1 1  't'l  I  ■ 


jVoyu.  Home,  Demandant;  ,TeQant;  Rossit^% 


Reoorery 
amended  by 
increasing  the 
aumber  cmF  17 
menuaget, 
which  had  ori- 
ginally been  all, 
to  43,  into 
which  namber 
they  had  been 
sabdivided. 


Vouchee. 

T^^^  Serjt  was  permitted  to  amend  a  recovery  which  had 
been  suffered  of  an  estate  by  the  description  of  17  mes- 
suages, by  increasing  the  niunber  to  4S  messuages,  i|p6n  ap 
iaffidavit  that  the  whole  estate  passed  by  the  description  in  th^ 
deed  to  lead  the  uses,  and  that  the  number  of  houses,  whiciL 
was  only  17  at  the  time  when  the  last  preceding  recpveiy  wa^^ 
suffered,  had  been  since  increased  to  43  by  subdiyidii^g  them. 
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L£  ChEMINANT   v.    PfiARSOK. 

Lb  CHEMmAMT  V.  Allnutt. 

TWtIS  waa  an  action  upon  a  policy  of  insurance  at  and  AHceooctoim- 
**  firom  Jtmy  to  a  port  or  ports  in  Norway^  there  in  port,  and  auy  portin  M^r- 
mdk  to  Lmtbkf  witk  or  without  simulated  papers  or  clearances,  ^^^^||^ 
OfOTf  on  nelftication  of  capture,  seizure,  or  detention,  widiout  portiVbrMof 
■rifi'fig  offlciat  documents,  upon  the  ship  NooylsfiU,  valued  at  any  port  in  zvbr- 
MOIL,  beginAing  the  adventure  al:  and  from  Jersey^  subscribed  ^*  and  ineu 
ny  die  defiendant  for  300/«  The  first  counc  of  the  declaration  port  from 
imntij  that  during  the  voyage,  t^e  ship,  by  force  of  the  winds  tb^yth^^ 
■lAiKaiiPis,  and  by  Ae^perilis  of  the  sea,  was  damaged  to  the  clause,  a  sailing 
oi  97 Sk  ISs.  I0d.y  and-  that  thereupon  the  as8iH-e<^  their  port,  whether 


Smom,  servants,  and  assigns,  did  sue,'  liabour,  and  tiravail  for,  ^^q%^^ 
vkr  aad  about  the  ^fence,  safeguard,  md'  recovery  of  th^  ship,  to  Norway,  to . 
iiui  thereby*  ineurred  great  charges  and  expences,  towit,  to' the  ^^e^H^uf^ 
BMbUBt  of  SflSL  ISs.  lOcU;  and  averred  that  the  prc^rdon  con-  of  the  under- 
ttilMitable  by  die  defendant,  according  to  the  rate  and  quantity  restricted  to  the 
oilhi»  sum  by  thie  policy  insured,  amounted  to  19/,  9^. ;  and  that  ^^"g{^  ^^J 
aAerwards  the  vessel  sailed  from  nhrsey  on  the  voyage  insured^  tion,  but  he 
md  during  the  voyage  was  forcibly  captured  by  persons  un-  ^bertosererU 
bioifii,  and  wholly  lost,  by  reascm  whereof  the  defendant  be-  average  losses, 

I*  11  \        1   •     •rt*  ■  !•  im        or  to  an  overage 

came  hable  to  pay  the  plamUfi  212^  95.  according  to  the  effect  loss  and  total 
oChis  poli<grv     The  second  count  proceeded  on  the  total  loss  J^'^®*^  ^mST 
onlyc*    ^'^Tha'e  were  also  counts  for  money  lent,  money  paid^  and  labour  be- 
OMauiy  had  and  received,  and  upon  an  account  stated,    llie  de-  the^defence"^ 
fakbuits  paid  into  court  191. 9«.,  being  6/.  4€.6d*  per  cent,  upon  the  *afegu»nd,  and 
first  count.     Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sit-  ship,  to  a  much 
tfaiga  after  Michaehnas  term  1811,  before  Man^ld,  C.  J.,  it  ap-  S^^^e'^b?"* 
peaved  that  the  plaintiff,  who  was  owner  ci  the  ship  i^ich  had'  scription;  and 
been  priae  to  a  British  captor,  chartered  her  to  Messrs.  Neck  coverabie  aTan 
and  Ca  of  London  for  the  voyage  from  Jersey  to  Christiana  in  average  loss. 
tfotmnf,  a  place  belcmging  to  Denmark^  then  at  war  with  Great'  not  a  document 
Britain^  and  thence  with  a  cargo  of  deals  for  Imdm,  for  con-  f^^^onl^om'' 
eealment,  describing  her  in  the  charter-party  as  a  Pappenburgh  asenpressive  of 

a  ship's  national 
character. 
If  the  defendant  on  a  policy  would  impu^  the  plaintiff's  right  to  recover  for  a  loss  by  capture,  on 
the  giDund  that  the  condemnation  appears  by  the  sentence  of  a  foreign  court  to  have  proceeded  on 
Uie  want  of  certain  documents,  not  required  by  tlie  U#  oF  nations,  which  the  phiintiff  oif^ht  to 
have  providodf  it  is  for  the  <lefendBni  id  shew  by  evidence,  the  foreign  Law  or  treaty  which  renders 
^ncb  documents  necessary. 

Z2  vessel.    ^  *^««  ^ 
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vessel.  Neither  warranty  nor  representation  of  her  national  dr 
neutral  character  was  made  to  the  underwriters  at  the  titne  of 
effecting  the  insurance :  the  vessel  was  injured  by.  a  gale  of  wind 
while  lying  in  the  port  of  Jersey  previous  to  her  voyage,  and 
sustained  the  average  loss  declared  for  and  admitted,  which  was 
repaired  by  the  plaintiff.  The  plaintiffs  had  procured  a  licence 
signed  by  a  secretary  of  state,  to  be  granted  to  Sewell  and  Necks^ 
of  London^  merchants,  on  behalf  of  themselves  and  other  British 
or  neutral  merchants,  and  thereby  permitting  a  vessel,  bearing 
any  flag,  except  the  French^  to  import  direct  from  any  port  in 
Norwai/j  Sweden^  or  Denmark  without  the  Baltic^  not  under 
blockade,  or  to  sail  in  ballast  from  any  port  North  of  the  Scheldt 
to  any  port  of  Nonmy^  Sweden^  or  Denmark  without  the  BaltiCf 
not  under  blockade,  and  in  either  case  to  import  from  thence  a 
cargo  of  such  goods  as  are  permitted  by  law  to  be  imported, 
(except  spirits,  stock  fish,  and  fish  oil,)  to  any  port  of  the  united 
kingdom,  notwithstanding  all  the  documents  might  represent 
her  to  be  destined  to  a  neutral  or  hostile  port,  and  to  whomso- 
ever the  property  might  appear  to  belong.  The  ship  sailed  on 
the  voyage  .insured,  in  ballast,  under  Pappenburgh  colours,  and 
before  she  arrived  at  Christiana/  was  captured  by  a  Danish  pri- 
vateer, and  libelled  in  the  admiralty  court  at  Christiansandj  the 
proceedings  wherein  stated  that  the  vessel  had  the  following 
documents:  1.  a  sea-pass,  dated  Meppin:  2.  a  bill  of  sale  of 
the  ship,  dated  Pappenburgh:  3.  a  certificate  dated  Pappenr- 
burgh :  4.  a  certificate  of  burghership  of  the  same  place  for  the 
captain  :  5.  a  list  of  the  crew,  dated  Pappenburgh,  6.  Two  iS^- 
nish  documents,  and  the  logbook  of  the  vessel,  consisting  of  loose 
sheets  of  paper :  that  the  captor  alleged  that  there  was  wanting 
among  them  both  a  register,  and  a  bill  of  admeasurement,  and 
that  the  logbook  was  not  in  due  order,  and  that  the  captain  of 
the  vessel  pretended  to  be  coming  from  Teneriffe^  at  which  place 
he  said  he  had  unloaded  a  cargo  of  oats  and  cheese  from  Pap^ 
penburgh^  and  was  now  bound  to  Christiana  for  a  cargo  of  wood, 
which  voyages  of  the  vessel  and  other  circumstances  the  captor 
found  very  suspicious,  and  therefore  considered  himself  entitled 
to  detain  the  vessel.  In  those  proceedings  the  master  of  the  ves- 
sel afiirmed  the  vessel  to  belong  to  a  Pappenburgher^  that  she  was 
built  in  the  North  of  Holland^  had  been  carried  as  prize  into 
Jersey,  and  condemned ;  where  she  was  sold,  repurchased  for  a 
Dutch  account,  and  had  lately  been  sold  to  her  present  alleged 
owner,  and  that  he  had,  after  discharging  the  cargo  of  oats  and 

6  cheese, 
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€»  come  from  Teneriffe  in  ballast     Some  of  the  crew^        18 12. 

ver,  and  after  them  the  master,  confessed  the  true  facts  of        

oyage.     The  act  of  the  court  stated,  that  "  the  Court,  upon       *n>St"* 
ination  of  the  documents  above  enumerated,  and  upcm  mi-  v.    ' 

consideration  thereof,  as  well  as  of  all  the  circumstances  of  P^ARsoir*  ^ 
UBe,  pronounced  the  following  sentence.  This  present  cause, 
^rns  the  ship  called  NooytstiU^  sailing  in  ballast,  which  has 
detained  and  carried  into  Christiansand  by  the  royal  cutter 
11. ;  and  although  at  first  it  has  been  stated  by  the  captain, 
ell  as  two  men  of  his  crew,  that  the  vessel  was  com- 
rom  Teneriffe^  whither  she  had  brought  a  cargo  from  Pap^  [  370  ] 
trgh^  and  that  she  was  now  bound  to  Christiana  in  order  to 
in  there  a  cargo  of  wood ;  and  although  this  agrees  with 
ixhibited  certificate  of  clearance  and  bill  of  health  in  the 
i$h  language,  dated  the  15th  of  May  1810,  it  has  been  ma- 
ted since,  by  the  ummimous  declaration  of  the  crew,  and 
ly  also  by  the  confession  of  the  captain  himseli^  that  the 
d  was  coming  from  Jersey,  and  that  the  two  Spanish  docu- 
ts  mentioned  abo^e,  as  well  as  the  list  of  the  crew,  were 
mL  The  captain  having  thus  made  use  of  a  simulated  clear- 
1  in  order  to  enable  himself  to  proceed  from  Jersey  to  a 
Qfgian  port,  and  as  the  vessel,  besides,  has  got  neither  a 
ter  nor  a  certificate  of  admeasurement,  to  which  must  be 
d,  that  the  bill  of  health,  the  list  of  the  crew,  and  the  log- 
,  are  forged,  the  vessel  and  her  inventory  cannot  avoid  bes 
^ndemned;  because,  as  it  is  an  evident  ofience  against 
nark  to  procure  admission  into  her  ports  by  falsehood, 
li  is  contrary  to  the  system  adopted  and  publicly  declared 
US  country,  it  is  likewise  absolutely  fixed  in  the  regulations 
rivateering,  dated  the  28th  March  1810,  that  vessels  which 
a  a  situation  like  the  present,  are  to  be  considered  as  law- 
rizes.  The  .captured  captain  has,  indeed,  come  forward 
the  excuse  that  owing  to  damage  sustained,  he  had  been 
ed  to  put  into  England^  where  he  found  himself  under  the 
jsity  of  selling  his  cargo,  in  order  to  prevent  it  from  being 
ly  damaged,  and  he  uttered  ftirther  respecting  the  forged 
ments,  that  he  was  obliged  to  have  them,  in  order  to  be 
to  follow  his  intention  to  proceed  to  Nartvay  for  a  cargo  of 
1,  which  he  meant  to  carry  from  thence  to  a  neutral  port ; 
the  regulations  for  privateering  are  so  defiuMtive  with  re- 
t  to  simulated  papers,  that  these  arguments  can  be  in  no 
of  any  consideration ;  and  it  is  therefore  considered  as  be* 

ing 
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18 IS.       ing  winecessatj  to  make  any  further  inquiries  respecting  the 

.  truth  or  *untruth  of  the  captain's  pretexts,  if  even  it  could  be 

KANT  '    considered  that  it  was  possible  to  throw  any  light  upon  die  snb- 
«•  ject  accordinir  to  the  circumstances  of  the  same.    Tlierefbre  die 

r  #Q*.|  \     sentence  passed  is,  that  the  vessel  called  NoogtgiiU  under  tlie 
*-  ^     command  of  Captain  Martin  Dicksj  which  has  been  captured  by 

Peier  Madsen^  inierim  lieutenant  of  the  navy,  with  her  inventory 
and  iVirther  contents,  is  hereby  adjudged  to  die  captor  as  lawflil 
.  prize.  The  costs  of  the  suit  are  to  be  pwd  by  die  pri«e.**  The 
jury  found  a  verdict  for  the  plaintiff  for  200/.  beyond  the  money 
paid  into  Court 

Skepherdj  Seijt  in  Hilary  term  1812  obtained  a  rule  nid  to  set 
aside  this  verdict  and  enter  a  nonsuit,  upon  two  grounds.  1.  That 
the  voyage,  being  to  an  enemy's  country,  and  therefore  filial, 
was  an  entire  voyage  from  Jeney  to  Christiana  and  beck^  and 
therefore  illegal  as  well  in  its  inception,  as  in  its  end,  and  that 
the  licence  obtained,  legalising  only  the  importing  direct  fiftMO 
>  Narwayj  or  the  sailing  thither  from  some  port  NdrA  of  the 
Sckeldtj  did  not  authorise  a  sailing  thither  from  JerMiy^  which 
was  a  p^  South  of  the  ScheUt^  and  die  insurance  wouM  aol 
protect  that  illegal  voyage  from  Jersey^  in  the  course  of  whidi 
she  was  captured.  2.  That  the  ship  was  not  sea-woithy  for 
want  of  a  PappehbHrgh  register,  upon  the  want  of  whidi  the 
sentence  of  condemnation  had  principally  proceeded.  Thirdly^ 
diat  if  die  pldntiff  were  entMed  to  recover^  die  verdict  miMt  be 
reduced  to  187^  1 15.,  upon  the  ground,  that  die  utmost  IM>ility 
of  the  underwriter  upon  the  ccmtract  of  insurance  did  not  ex*  ^ 
ceed  the  sum  of  900/.  fbr  which  he  had  subscribed  die  poHcy^.^ 
and  die  residue  of  wfaic^  12J.  95.  the  defendant  had  aheadtji^ 
paid  into  Ctmrt. 

Best  and  Vaa^han^  Se^.  in  this  term  shewed  caaae 
[  372  1     ^^^  ^^^-     '^^  ^  ^^  constmctioR  of  the  licence^  they 
that  it  was  now  clearly  established  that  licences  to  trade 
to  be  expounded  liberaHy,  the  opposite  doctrine  had  beM  loi 
since  abandoned,  first  by  the  court  of  admiralty^  and  shnse 
the  courts  of  Weshninster^^JkaU.    The  policy  of  the 
in  granting  these  licences^  was,  to  encourage  BHtitii^eommei 
and  espedally  British  exportation  of  coloiual  produce^  but 
to  encourage  die  commerce  of  die  other  belligerent  and  neni 
states  among  each  other :  the  meaning  of  the  second  altemat 
'  of  the  licence  tber^re  was,  that  if  the  party  licenced 
from  a  port  of  die  ccmdnent  to  the  port  where  i^  was  le 
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in  Iter  tiirgtH  sh^;  should  make  thdt  voyage  In  ballast^  that  the       1612. 
licence  might  not  protect  a  continental  cargo  to  Nofibat^  from 
British  fendzers ;  but  it  did  not  mean  to  relict  the  plac^  from 
which  the  vtesd  should  be  originally  Atted  otit,  to  fitich  ports  of 
Qreai  Britain  as  #er^  m  a  more  horthetn  latitude  than  the 
Schtldtj  to  the  exclufiioh  of  ships  sailhig  froiA  such  pidrts  as  lay 
mbre  to  the  8o»tk :  stilt  less  to  exclude  all  BHtish  ports ;  ahd 
Jtrsiy  most  be  considered  as  a  port  f  f  Oreat  Britain  lying  SoiUh 
of  the  Sehetdt.    The  Scheldt  was  mentioned  as  a  terininus  only 
wkh  a  relation  to  potts  of  the  continent     2.  The  sentence  of 
cdndenmation  does  not  distinctly  prove  the  absence  of  any  pa- 
peT9j  bat  if  k  doe^,  yet  it  does  hot  prove  that  the  ptipers  defi- 
cient wfere  required  by  the  law  of  nations ;  if  at  all  necessary, 
th^y  could  be  required  only  by  some  ftiunicipai  regulation  of 
Dtmarki  and  what  that  is,  or  whether  there  be  any  siich,  is  it 
HuUter,  not  of  law,  for  ihe  Cdurt  eitfmot  notice  the  laws  of  a 
fefeign  slaie,  but  of  fact^  of  which  iio  4!tidence  has  been  gfVenf. 
If  &e  law  of  foreign  cottntrie^  tdtHA  be  assumed  to  coincide 
#itb  the  law  of  England^  yet  tmt  o^wn  regtstt^r  acts^  which  Ktt 
ila  fRirt  ^  the  law  of  nations,  nor  even  of  die  fundamental  mo- 
AiptA  law  of  Bnglandj  being  10%  tfi]ft>seq«ent  in  (late  to  th^ 
HKv^ildoft  itets^  do  not  require  a  eeftificate  of  registratiolti  for     [  573  ] 
Jny  hot  Ike  ships  of  ouor  owh  country;  it  osUttiot  therefore  be 
iMicflied  thAt  the  hs^  of  Demutrk  requires  a  similar  iMstnnheftt 
for  foreign  ships.    The  certificate  of  admeasureirieAft  has  still 
Mis  to  An  widf  th^  \a^  of  nations,  or  ntftioned  character,  being 
ftn^  a  fi^dd  regnktion.    Dawson  v.  At^,  7  £05/5  367/  it  #as 
iMbi^d,  that  if  a  ship  was  not  represented  to  be  ah  American 
A  tHe  time  of  effecting  {he  insttrimcey  nor  dedcrifa^  as  sueh  hd 
Ihfe  ptikfi  the  want  of  a  cerdfici^  of  Iter  having  on  boebrd  no 
«miriAMid  of  \irar,  which  wa&  required  by  a  treaff  betweeh 
^jfmhi  tfM  the  (Jfnited  StatiSj  did  not  avoid  a  poliey  effected  oh 
ttt  gdudd  on  board.    The  cassis  of  BeU  v.  CarittOrgi  14  Easip 
974js  whfieh  wiH  be  cited  as  having  over-rolei^  thi^  i»  fhuch 
ihafcM  by  the  case  of  Wainkause  v«  CtMe^  aMe^  vol.  4.  279.^ 
wterertbe  Comt  faehi  that  the  otnier  of  goods  wa^  bound  to  see 
Ifant  there  #aflB  m  profH^r  licence.    The  ca^  Of  Sett  v.  Gtritairs 
irt  not,  however,'  a{>plicaMe  here ;  for  there  tfte  pa^ort  in  ilhe 
fMHeribed  fbttk  was  reqtared  by  titety  with  AfHetictt^  whieh  t!he 
Akuviam  vras  necessarily  bound  to  observe.    It  Neither  appea!rs 
Wf  tffty  case  cited,  nor  by  affiy  re^itid  of  tht  sehteifh^,  i)i'ae  thfs     n 
MffmA  ia  re^etf  by  Ate  la«r  of  itttitm-f  onttb^  tpMr^,  it 
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liBl9i'       tff^i^trby  the  sentence,  that  it  Umerdy  a  privAteering  ]^eg1dil4 
tiwri  to  «diidi<we  need  not  attencL  j-.  :*:•♦     ->i  '^^  «: 

r  As  to  the  third  point,  it  is  clear  that  in  many  cases  the  Uahi* 
lity  of  the  underwriter  is  «not  limited  by  the  amount  of  the  suIh 
scription.  This  is  recognized  by  Lord  EUenboroughj  C.^  1.  in 
the  case  of  Liwe  v.  Janson^  12  East,  6^.<i  where  he  admits  that 
*<  there  may  be  cases  in  which,  though  a  prior  damage  may  be 
followed  by  a  total  loss,  the  assureds  may  nevertheless  have 
^rights  or  claims  in  respect  of  that  prior  loss,  which  may  not  be 
extinguished  by  the  subsequent  total  loss. .  Actual  disburse^ 
ments  for  repairs  in  fact  mad/i  in  consequence  of  injuries  by 

[  874*  3  perils  of  the  seas  prior  to  the  happening  of  the  total  loss,  are  of 
this  descriptioi^ ;  unless  indeed  they  are  more  properly  to  be 
considered  as  being  covered  by  that  authority,  with  which  the 
assured  is  generally  invested  by  the  policy,  of  suing,  labouring, 
travailing,  &c.  for,  in,  and  about  the  defence,  safeguard,  and  r&- 
poveiy  of  the  property  insured ;  in  which  case  the  amount  of 
such  disbursements  might  more  properly  be  recovered  as  money 
paid  for  the  underwriters  under  the  direction  and  allowance  of 
this  provision  of  the  policy,  than  as  a  substantive  average  loss  to 
be  added  cumulatively  to  the  total  loss  which  is  afterwards  in- 
curred in  consequence  of  the  sea  risks/'  It  is  indifferent  to  the 
plaintiff  under  which  of  these  titles  he  recovers  the  sum  he  ex- 
pended in  the  repairs,  as  he  has  counts  in  his  declaration  which 
will  embrace  either  of  them. 

Shepherdj  Lens,  and  Marshall^  Seijts.,  in  support  of  the 
rule,  contended,  that  it  was  necessary  for  every  ship  to  have  a 
register  of  the  country  to  which  she  purports  to  belong:  the 
permission  to  carry  simulated  papers  does  not  dispense  with  her 
having  a  perfect  set  of  all  those  documents  which  denote  her 
national  character-  Simulating  the  Pappenburgk  flag,  she  ought  to 
possess  all  the  documents  which  designate  the  ships  of  th&t  state. 
It  is  immaterial  to  what  neutral  state  the  ship  might  have  be- 
longed, but  she  was  bound  to  belong  to  the  flag  of  some  of  those 
nations,  neutral  or  belligerent,  whose  flag  is  recognized  and  re- 
^ected :  it  is  not  sufficient  for  her  to  belong  to  no  nation,  as  a 
pirate.  In  BeU  v.  Carsiairs  it  was  ruled,  that  where  the  neglect  of 
the  ship-owners  to  procure  proper  documents  for  the  ship  is  the 
cause  of  the  loss^  they  cannot  recover  it  against  the  underwriters.. 
And  inasmuch  as  it  is  evident  in  this  case,  from  reading  the 
whole  of  the  sentence,  that  the  condemnation  proceeded  on  the' 
ifWt  of  proper  documeats,  the  imderwriters  are  dischv gedw 
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iLiOBtdi  ElUnborough^  in  JS^  v«  *  Contain^  drew  the  dittiBGtim*       I8IS4 
between  the  case  of  an  insurance  on  goods  and  an  kisiirr 
ance  on  the  ship,  and  so  repelled  the  use  which  was  attempted 
to  be  nuide  of  the  case  of  Dawson  v.  AUi/j  7  EasL  S67.,  and  he 
evidently  acknowledges  the  principle  that  every  ship  is  bound 
to  be  furnished  with  such  documents  as  may  prove  her  to  be- 
long to  the  state  to  which  she  professes  to  belong,  whether  they 
are   required  by  the  law  of  nations  or  by  particular  treaty. 
Hie  register  is  the  characteristic  national  distinction,  the  title-r 
deed  which  gives  a  ship  a  right  to  be  recognized  as  national. 
1    Hvbner.  210.      National   chrracter  is  like  sea-worthiness; 
there  is  an  implied  engagement  that  a  ship  shall  be  properly 
documented :  it  was  formerly  supposed  there  must  be  a  war- 
xranty,  afterwards  a  representation  was  thought  necessary,  but 
mt  is  now  held  to  be  an  implied  warranty  in  all  insurances. 
rrhis  ship  not  having  it,  had  no  right  to  assume  the  character 
of  any  nation.     All  the  simulated  papers  she  possessed  were 
suited  to  shew  she  was  a  Pappenburgherj  but  the  want  of  a  re- 
Igisler  made  them  ineffectual.    Cornelia^  JRoose,  Edwards^s  lead" 
-dng  Decisions^  S^.  shews  that  a  licence  to  import  from  a  foreign 
port,,  is  only  a  licence  to  go  to  that  port  for  the  cargo  by  a  ne- 
•cessary  implication ;  here  die  implication  is  not  necessary  that 
she  might  legally  go  from  Jersey^  for  it  is  expressed  that  she 
aiay  go  from  continental  ports  North  of  the  Scheldt :  that  is 
•even  an  exclusion  of  English  ports,  for  the  absurdity  and  in- 
ccmvenience  which  has  been  pressed  on  the  Court,   of  sup- 
posing that  the  English  ports  North  of  the  Scheldt  are  per- 
mitted,  and  those  South  of  the  Scheldt  prohibited,   affords  a 
strong  argument  that  all  English  ports  were  intended\to  be  ex- 
cluded.    It  is  in  vain  to  looL  for  the  reasons  of  the  variations 
in  the  forms  of  licences :  every  licence  is  moulded  according  to 
the  pressure  of  the  danger  which  is  most  immediately  in  the 
C(mtemplation  of  the  government  at  the  time  of  granting  it. 
Either  the  licence  is  worded  according  to  the  election  of  the      [  376  ] 
applicant,  or  the  government  will  not  grant  him  any  licence 
otherwise  worded  than  this :  in  the  one  case  he  is  bound  by  his 
own  election,  in  the  other  by  reasons  of  policy,  but  in  either, 
he  must  conform  to  the  terms  of  his  licence,  however  whim- 
aical  or  inconvenient  they  may  be :  it  is  his  own  £Eiult  if  he  ac- 
cepts the  licence.    It  is  not  sufficient  that  the  vessel  is  intended 
to  return  in  the  course  allowed,  she  must  also  go  out  in  the 
coarse  allowed:  the  case  would  be  better  for  her  if  nothing 

was 
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mi.       was  ^M  fabWt  th^  otftW^  tbms€,  but  oiie  biitW&id  ^duriie  ift 

— —        cledfly  pDiilted  wit,  frdtti  potts  Wbf-M  of  Ihfe  SchOdi^  ^Hd  *«v 

jSki^^'    l^^itttW  /rrfi  ^^rffitm  fcri^art.     The  licetice  waij  me^Ual  to  a|3|ily 

V.         .  only  to  te^ds,  t^hith  at  th&  time  of  issttihg  it  iit^tt  «fi  MM! 

™**'^'     pof t  Of  Mimtiy/  [f/ifrfrt,  J.   At  th^  titti6  b(  gtM&ig  ftl^  M^ 

cence,  dll  pofts  6faft^A  bf  the  Schddt  wete  hostile  Md  idi  fd 

th'ie  iVbrtA  t^eft^  tietltiti.     C%i^i6r^$  J.    I  take  it  fdi-  gMiH^d) 

thut  nnd^  the  former  pftlt  of  thi^  liefent^  if  it  i^ieed  Acmbi 

the  ^hip  wmild  b^  at  tlb^i^  to  go  btit  hi  ballast,  ili  bi'def  lib 

btiffg  ft  («atg6  home:  ntiW  Wei^  the  letter  Words  addedy   iM 

ordei- 16  f^striat,  6t  to  ext^d  th^  licence?   Cleiurly  to  t^ttkni 

It]    Li^eilde^  al*e  tO  be  ccdi^tftied  strictly/    Caisnidpaiiitf  4. 

:2{e^&';».  lO.  Jofige  Jdhaimesi  4.  JR06.  SfOS.   [CMmbrei  J.  All  the 

.  cased  ifi  Adwdcrd^i  leddifig  Decisidhs  shew$  that  the  opkuOSi^  If 

the  Judge  of  the  Admh^ty  Ooart  is  directly  the  reterse ;  be 

gives  theifi  the  tfto^  libend  ^ohstrtictioh.    Mdhsfiddi  ^  J.   A 

Selling  fj^om  teille  port  ir(7ff^  of  the  SchOdt  in  Mdllist  la  rlH 

qttlred :  tfjfttf  if  Ae  sihip  bailed  from  atiy  of  those  pOrt«r  Wllk  A 

cafgo,   die  would  be  Mable  to  cottdeiM^Mioh  $  b«i  i§  M«Al 

hinrdly  be  feqtdted  tbM  she  should  sail  itoih  this  Mifltey  in 

bdAastf  be«m^e  we  WaM  io  di^po^  of  eolohial  produee,  MA 

(he  likef  ft  woufd  be  of  ifo  adv^irit^e  io  Mh  MtMrf  thsat  em 

tesselS  Should  S^  ift  t^tfStJ  if  (hat  litetite  #^  irii^Med  to 
authofize  J3W/if^A  stepi^tO^til  fot*  this  ear gO,-  H  imiA  HafA^ 
[  377  ]  reqUife  (hetu  fO  Saft  hi  bdlMst.]  As  to  the  othet  f>o»si,  ^^e» 
lifOre  fhafi  f  MX;?^  ^^.  etfft  be  tea^e^edf  it  eef tidily  h^  tmk 
the  praetfee  if!  mifthy  cft^ei9(  to  pdr^  itiOre  thaif  109  j^ef  Mlf4 
andf  (he  oifly  (JUestrOh  i§;  wfiether  thete  be  d^  legfl  ^MMmtf 

upou  ivhich  (he  pldM^  e^  f eeote^  fet « f^aeftM  loi#  M  flie 

formef  part  of  the  l^tT^e,  and  fof  a  total  }ds§  xtpdH  th^imtt 

part  of  the  toyage*    "hie  t^cmttM.  eictehd^  otdy  to  fte  siimMi 

of  100  p^  eint.j  \it  flOr  e^se  ihOre.     E^eMeeil  of  this  fiitiMi 

if  tliey  wefe  tept  ivMtin  thi^  luhM,  Might  be  H^^mmA  M 

counts  for  work  and  fabcrttf,  ^thd  fbrr  fitoUey  paid>  hta  Ao\  tf^ 
(he  coUiM  St£(thig  ft  a^  a  lo^s  upori  thfe  eoftt^kc^  ef  lAstf^MflMr  i^ 
couiH  6ti  chat  eomntet  is  htA  rf  H  cMMst  iMOre  th««  lOOf^  !«•- 
daiuSe  it  sefs  otil  by  at^rfhlg  lOOf.  (0  be  the  Kmit  ^f  Ae  As^ 

feudfant^s  ffafifiKty.    Att  asimted  edufd  itot  ^e6ve^  iwo^  dv^^Mj^ 

losses,  if  (hey  togellher  e:j^ceerfed  the  subse^ipfio^  ulitess^  eiMS 
of  (hefU  cOuM  tre  brought  WiAitt  Ae  tM>frey  co6nts^  and  1^  oOMt 
for  wof&  au4  tebour.  AKhoagh  sUt  infSi^^^t&flice  is^  a  cMlrMt;  iX 
bdeffiUity,  it  is  Subject  to  tafioUs  BMtaKbns;  first)  of  tih6 
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^l  eflect  of  the  Xem^  ^)th  desei'ib^  the  tisk  !n$in^;  tixA  ISIS, 
f  the  IcKSs  b^  by  one  of  the  tiiks  insnfed,  dtill  it  is  limited  iies 
o  the  extent  to  which  it  goes.  The  point  has  not  beeh  directly 
ledded)  bot  in  IJvie  v.  JdnMt^  \i  Eofsf,  648.  is  sn  tibHer 
Uctum  dmt  clfttms  of  this  nature  tnight  rather  be  retover^ 
under  the  daiise  giving  power  to  labour  for  the  shij/s  preserva- 
)i<m^  timn  as  an  average  loss.  But  in  answer  to  that,  this 
clause  has  always  been  inserted  at  the  instance  of  the  under- 
writers, and  for  their  benefit,  whereas  a  payment  for  repairs  is 
an  average  loss  within  the  policy,  and  does  not  come  within  it; 
the  species  of  payments  which  that  clause  was  intended  to  com- 
prehend, is  such  sums  as  could  not  be  recovered  as  a  loss  upon 
any  risk  insured  by  the  policy :  as  pilotage  paid  wheti  a  vessel 
is  driven  by  the  force  of  wind  or  ctn*rents  into  a  situation  from 
which  the  captain  knows  not  himself  how  to  extricate  her,  so  [  378  ] 
sums  paid  to  obtain  a  decree  in  a  court  of  admiralty  for  the 
liberation  of  a  ship  detained  by  a  fiiendly  state. 

Cm-,  adtf.  vait. 
MANSFiEin,  C  J.  now  delhrered  the  ophdon  of  the  Court 
This  is  an  action  on  a  pdicy  made  fWmi  J^sey  to  a  port  or 
ports  in  NortDayj  there  in  port  and  back  to  London^  wfdi  or 
wHhout  simulated  papers  or  dearances.    The  evidence  is^  that 
^e  ship  sailed  on  the  3d  of  DetenAer^  and  was  by  a  pefU  of 
the  sea  damaged  to  the  otnomit  of  99?/.  17^.  \0d. :  and  the  de- 
ehntition  avers  this  loss,  and  that  the  assured  Idbotrred  and 
tuavmled  to  the  amount  of  337/.  17s.  IM.,  contribmable  by  the 
d^ndant  to  die  amount  of  the  stnn  insured;  afterwaritb  the 
sMp  was  ciqfytnred.    The  action  waa  brought  to  recover  not 
Only  the  entire  loss  insured,  but  a  proportion  of  the  397/.  1 7^. 
kOrf.    The  voyage  eould  notbel^ally  insured  without  a  li- 
caetiee^  tad  it  b  olijected  that  the  licence  obtained  cfid  not  au- 
(Lhoriee  this  voyage.    There  are  two  provisions  b  this  licence, 
the  first  that  the  ship  may  import  a  cargo  direct  from  aliy  port 
ift  Norm«y  s   the  second  provision  of  the  licence  is,  that  the 
ship  may  sail  in  baHast  from  any  port  Narfk  Cf(  the  Scheldt  to 
any  port  in  Norway ;  and  it  is  objected,  that  these  have  not, 
been  eompKed  with.    I  have  had  considerable  doubts,  but  I 
Ihiftk'that  on  a  fair  construction  of  this  licence,  it  does  protect 
tifta  VY^M^.     If  there  was  notiiing  more  than  the  first  branch 
of  the  licence,  aceordmg  to  Sir  Wm.  Scott^  it  would  authorize 
this  ship  importing  from  Nwroay.    That  part  taken  alone,  I 
Aiidf,  must  hare  the  effect  of  autborizisg  die  going  from  any 
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1812»       port  of  Great  Britain,  otherwise  die  licence  would  have  this 
efibct :  that  although  the  ship  might  sail  legally  firom  many  ports 
of  Great  Britain  which  are  North  of  the  Scheldt,  yet  she  coul4 
not  sail  from  many  other  ports  of  Great  '^  Britain,  because  they, 
are  Sotdh  of  the  Scheldt ;  which  it  is  impossible  to  think  wa^ 
meant;  and  the  only  other  ships  that  could  be  included,  would 
be   such   ships  as  happened  to  be  in  the  ports .  of  Norway, 
Sweden,  and  Denmark  without  the  Baltic,  at  the  time  of  grantr 
ing»  the  licence.     It  would  be  a  very  singular  licence,  to  say, 
that  a  ship  may  sail  from  any  ports  of  Great  Britain  North  of 
the  Scheldt,   but  not  from  British  ports  lying  South  of  the 
Scheldt,  and  from  the  ports  of  Norway,  Sweden,  or  Denmark 
without  the  Baltic.     Another  objection  is  made,  that  the  ship 
had  not  a  register :  as  to  that  point  I  have  had  considerable 
doubts ;  I  do  not  know  what  is  meant  by  a  register  as  applied 
to  a  Pappenbm*gher.  Whether  it  is  similar  to  our  register  h^re, 
or  whether  it  is  a  register  of  the  crew,  I  cannot  tell ;  nor  can 
I  find  any  ground,  either  by  treaty  between  Denmark  and  Pop- 
penburgh,  or  otherwise,  which  renders  this  register  necessary. 
We  fully  agree  with  the  case  of.  Bell  v.  Carstairs,  where  the 
objection  was  the  want  of  such  a  licence  as  was  required  by  the 
treaty  with  Spain :  I  think  that  a  ship  must  be  properly  docu- 
mented, otherwise  she  will  never  be  safe.     But  we  want  evi- 
dence to  shew  on  what  reasons  the  want  of  this  register  was 
made  the  ground  of  condemnation.     It  is  necessary  to  notice 
the  case  of  Dawson  v.  Alty,  in  which  there  is  a  very  nice  dis- 
tinction between  a  policy  on  ship,  and  a  policy  on  goods ;  it 
might  be  said  in  every  case  of  a  policy  on  goods,  where  the 
defence  was  seaworthlessness,  that  the  owner  of  the  goods  may 
have  an  action  against  the  owner  of  the  ship,  for  not  being  sea- 
worthy in  other  respects,  as  well  as  for  not  being  seaworthy 
because  she  is  not  properly  documented ;  but  it  has  notwith- 
standing always  been  held  an  answer  to  an  action  on  a  policy 
on  goods,  that  the  ship  was  not  seaworthy.     It  is  not  however 
necessary  for  us  to  decide  that  question  here.     In  the  case  of 
Bell  V.  Carstairs,  the  deficiency  was  in  a  necessary  document, 

[  S80  ]  and  die  want  of  it  was  necessarily  a  sufficient  ground  for  the 
decision  in  that  case.  It  might  be,  that  the  want  of  a  paper 
required  only  by  the  treaty  with  another  country  might  be  a 
fatal  objection;  but  it  is  not  necessary  to  decide  that  point,  as 
there  is  not  even  proof  that  any  treaty  with  Denmark,  or  ordi- 
nance of  that  country  required  it  As  to  another  .point,  re- 
specting 


IN  THE  Fifty-second  Year  of  GEORGE  III.  S80 

• 

specting  the  double  loss,   this  policy  of  insurance  is  a  very        1812. 
strange  instrument,  as  we  all  know  and  feel;  in  practice  I        — ^ 
know  of  cases  in  the  Court  of  King's  Bench,  where  such  ex-     ^^  Ctauh 
pences  have  been  recovered  as  an  average  loss,  without  making  v^'-- 

any  distinction  whether  it  was  recoverable  as  an  average  loss     P^ahkw; 
from  damage  repaired,  or  within  the  words  of  the  permission  - 
to  **  sue,  labour,  and  travail,  &c. ;"  and  as  no  such  distinction 
lias  been  made,  we  find  it  safer  to  adhere  to  the  practice  which 
has  obtained,  and  to  call  it  all  average  damage ;  and  therefore 
the  rule  must  be  discharged  as  to  the  whole  sum. 

Rule  discharged* 


Grant  and  Others,  Assignees  of  Atkinson,  a  Bank-       j^^  j, 

rupt,  V.  Hill. 

^X^HIS  was  an  action  for  money  lent  and  advanced,  money  Thf  defendant 
-■-    had  and   received,    and   upon  an  account  stated.      The  coring  V^cb^ 
^^ause  was  tried  at  GuildhaU^  at  the  sittings  after  Michaelmas  ^^<^°  *°  >»- 
'^erm   1811,    before  Mansfield,  C.  J.,    when  it  appeared  that  the  bills  of 
^jAtkinson  had  had  extensive  transactions  in  trade  with  Jacobi  '*?»">«  of  cer- 

Uuo  canroet 

^ind  HUl,  a  house  in  Russia;  *and  the  defence  was,  that  Hilly  which  was  void 
m  partner  in  that  house  resident  here,  had,  before  the  act  of  t^fj^ mctoi 
\>ankruptcy  committed  by  Atkinson,  advanced  money  upon  this  bankruptcy 

,  ,  ,  «,  1.1     committed  by 

^^argo  to  a  greater  amount  than  the  value  oi  the  cargoes,  which  the  iodoner/ 
lie  contended  he  had  a  richt  to  set  oflF.     There  was  an  indorse-  *^^**^  ^  •>» 

o  own  account 

ment  of  the  bills  of  lading  to  Hill  made  after  the  bankruptcy  an  insurance  oo 
by  AtUnson,   and  the  defendant  contended,  that  though  that  Ind^STiMp. 
would  be  bad  as  an  original  transfer,  it  was  good,  as  the  peiv  P«ningr,  be  re- 
fecting by  a  trustee  of  the  legal  title  to  a  cargo,  which  had  the  under-  ' 
been   equitably  pledged   to  Hill  before.     But  the  jury  di»-  ^^^"^°* 
affirmed  the  previous  pledge.     Atkinson  was  in  very  doubtftd  interen  in  the 
circumstances,  and  was  about  to  send  three  large  cargoes  of  fSoneTthen  iT 
wine  to  Bussia  to  this  house.    The  wines  were  on  board  vessels  bankrupt:  Held 
'ying  at  the  Nore.    Hill  wanted  these  wines  to  be  consigned  nees  could  not 
to  his  house  in  Russia.     Atkinson  doubted  whether  he  should  'ecovcroverthb 

-         .  '  money,  as  had 

'lot  send  them  to  Riga,  unless  Hill  would  in  some  way  accom-  and  received  by 
^odate  him  with  money.     At  last  Afkinson,  after  having  com-  for  th^7^*°^ 


use. 


^tiitted  an  act  of  bankruptcy,  agreed  to  consign  the  cargoes  to     [  ♦S81  ] 
ill  iahd  Jacobi  in  Russia.    The  invoices  were  antedated,  so 
to  make  them  apparently  prior  to  the  time  which  the  de- 

fendai^t 


tm 
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[  382  ] 


£9ttdbuU  sup^posed  to  be  the  dote  of  the  act  of  bankruptcy^ 
dtUvfiu  intended  to  iosuxe  the  goods,  andoutjbie  I9ih  aod 
2l8t  ei  April  Mkinum  ^  aoo  had  effected  insurances  eo  shipa 
in  tb^  eldejc  Jikmfm\  iwne;  bux  the  house  haarag  gU^^i^rf 
psfviant  on  the  SSd,,  thia  undervriters  would  m4  pot  their 
rmmtn  cn^  the  poUciev  and  Atkimm.  found  it  impracticable,  to 
effMSt  an  inauranc^.  Hi^  msaig^eaa  Ipew  nathiug  of  these 
twjMWftion^^  /Sill  ^QQfceiTJng  that  be  hvd  an  interest  ip  tiier 
QeiS6ie%  injured  th^se  good^  as  hia  own,  upon  Us  own  ac« 
count  A  totat  losa  happfgaad  l^  oapturet  m^  Hili  sued  the 
nndi^fifriters  in  the  King's  Bench,  and  in  one  count  averred 
the  interest  to  be  in  himself,  and  in  another  in  die  assignees. 
In  that  action,  on  an  etaefmf  Nile-  ti^  circumstances,  the  Judge 
who  tried  the  cause,  held  that  the  property  of  the  cargo  was 
not  Wk  HiU%  he  no<)  being  able;  ta  prove  the  pvocuratioa  by 
which  the  son  oi  Atkinson  ^bA  indorsed  the  bills  of  lading  ta 
HiU*  There  was  a  recovery  on  the  count  which  alleged  pro- 
peartrp  in  tiaa  aasigiiees^  bnt  nol  on  tba«  in  whieh  the^  ia^refit  was 
aaKired  jotthft name  dtHUl.  The  asMgnc^  thffjapiyap  bmight 
tha>  paesanti  aclban^  anil  the:  question'  was,t  whether  they  cctfJLd 
nnevev  ioam^  tha  defendant  thia  meney  which  he  had  reaevesed 
oai  thai  insmraufie  mask  by  hsaa'  ftur  hia  own  benefit  only.  ▲  voar- 
djat  paased  for  the  piaihtife  for  die  cbmagea  in  the  dectan^ony. 
subject  to  a  amlnm  for  a  aqiBsuit^  on  the  ground  t)^the.aetioii 
wouldi  mat  Ue^  and  alse.  anhiecltn  fotune^  admstnxent  a^'ta^the 


JEitfM^  Serjt  in  Mitary  tena  181^  obtained  a  nde  »m«to  set 
aaUe  die  vecdict  and  enter  a  nonsuit,,  upon  the.  ^eund  tbat 
diougih.  die  policy  might  be  void  for  want  of  interest,  yet  the 
moeiey  whioh  the.  defondaut  had  rejcelyed  was  not  money  had 
and:  received  for  the:  use  ofithe  assignees,  the  poliey  not  hwring 
been  eiffeeted  by  dieir  authority,  or  for  their  bfioieflt,,  er  on  their 
behalf,  or  for  the  use  of  Atkinsoih.  but  on  the  defendant^,  own 

aocount  and  risk,  and  with  his  own  money;;  and  ti^e  utmost 

that  oould  result  foom  the  circumstances  beings  that  the, under — 
writflETS  might  possibly  i^ecxnrer  back  this  money  from  the  de^ 
fondant  aa  moneyhad  and  received  to^  their  use,  as  hwring^been 
paid,  by  diem  through,  a  mistake. 

Skepierdi  and.  Vaughanj.  Segts.  in  thi»  term  shelved  cause 
i^ainst  tMs  rule.  They  contended  that  liiUf  hawig  received 
the  money  as  the  moneys  of  the  as^signees  from  the  underwriters, 
(and  he  could  receive  ;the  money  in  no* other  UMue,)'  he  should 

not 


Vl 
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be  penTUtM  now  to  l^eep  it  iu  Us  pipi  poct^et-     IC  Iw  kf^l       Itltk 
^  ap4  r^ooyere4  *  Hi  U^e  Assignee'  xu^i^s,^  9^4  tbo  M3JigM^ 

received  tUe  nnvney  vi\4^  ^^X  judgivk^U,  ^^  di^fe^dwi 
44  l^ave  bee^  estop^pi^  fr^Ma  c^ijaimUig  \|  ^  1^w^%  md  ivoin       ttuku 
ii^  he  did  not  recover  U;^  WH^y  for  tismi  vm^    Thejudg^    [  ^38S  ] 
;i^  ^t  is  triv^  is  in  the  Mme  eflSUi  he  t9  tlg^e  ipUntiff  en 

irepord;  but  tibe  verdict,  its  given  to  hiiyi  fK»  nge^  of  the  aa^ 
;vre^  and  as  the  p^soa  wJUq  ^ifmi^  thie  poU^  fbi^tkirai.    It 
yp]^U>wledge4  on  the  de^iupa^icNil  in.  th«l  action  iigdo9t  th<i 
ierwnriters,  that  <^A«  4ff(^:in  hia  o¥(Q «anMi  fejrtkabidMfit  oS 
.  pi^irsras  io^ter^st^  ?%?t&  ^  poiAcy*.    He  nnn0l  lUesen 
&  1^117  s9y  he  did  w\  f^^  i|t  fw  4«firk^te^  iNH^forhia 
9..    Qe^  i^  mke  ai>  agei^  whoi  vocwei^  from  the  iMidefr. 
iJ}^  OS  i^uchs  should  alUaniK4ir4§;  94$  h»  W»  M*  agent,  md 
sapid  }ifiep.  tho  m^HJ^ey  for  huni^f^»    If  tbifs  d^eadanl  hftd  le^ 
^▼^  tjlJ^ie  nji^ey  as  a  ^tr^^lg^Jlf  ^  Wgip*  JH^shiFA  hMe-a right 
r^tm  H  to  hixx^tf ;  bi|t  ha  inak^Qi  iPRt  <tf  lb»  QMia  «f  Iha 
iigi^ee^  to  r^cov^  it,  ^p^.k^  caQAOtli^  afi^fiwwk  permitted 
spy  th^  he  did  wt'  v^^%  tim  m^R/^  fev  ^i%  httri^g  staled 
^  tb^  veQfM  thaX  1^^  W^u?^  ^  ^^  b%l^  Q^  i^  persona  i»* 
Cf^^    The  cau^  who%  tuiw^  Hfiim  ^\9r  whejdter  the  caiH 
^^"VJSK^evei  pledged  to  HfH  fi^r  tjbft  adMWtesi  he  hftd  9iade^ 
d  tf^^juicy  ha^  disposed  of  tliat  q^slam* 
"ftens  wia^  Be$t^  Serjtfs.  i^  su{qpoiit  of  tb<^  rqjie^  admiitedlhiil 
(IlK  dcj^s^dant  had  rejpeived  t^.  inoi^;  aa  agent  for  dw  ad« 
joe^  np  dpubt  they  coiild  reQpyer  \\  as.  iMnejiL  had  and^  t»« 
^▼«id.    9ut he iiever was tl^ a^eoi.    Tbeta^irananapoUdes 
^ff^f;^  on  t^is  prop^^.  ip  the  napj^  of  ^b^iaasignatas,.  onlgit^in^ 
trances  put  on  slips ;  and  thpugh^ii)4ee4  HiUwiA  that  henmst 
9i)3elf  take  care  of  the  insurance,  he  took  it  merely  upon  his 
n^  lyxount    The  bills  of  l^diog  are  indorsed  to  the  order  of 
i(iE«f^soi|  senior.    The  true  point  i^,  wh^t.  actipn.ooidd  HUl  have 
|ro^g^t  agaio^t  4tfcins(nh  or  the  a«^ig]Ote§%  tQ  i^efipver  the  pre-      [  384  ] 
IQVms^?   For  if  og^i^t,  h?  inust  haJifi^  a  i^^ilj^y.     The  assignees 
^Y^  hwe  oflfer^d  to  pay  the  Br^W9»9s  Pfi  to  isaJmburse  them ; 
^  d^G^i^n!^  *^ad  paid  thaw  oijfr  cf  hi$.  ofim  pocbet»  and  never 
9^ld.  have  ref;ovare4  th^m  bao)^  agai$^    ISe  never  claiaied  the 
KU)^  of  the  underwriters  as  agi^t  £pir  the  assignees.    They 
IffH^  direQted  tl\e  action  to  be  br^onigh^  Upr  were  responsible 
^.  the  cost^  qf  it;  nor  cai^.they  nqw  l^e  Qrom  him  the  fruits  of 
bat  action.     The  form  of  the  policy  is  "  on  behalf  of  himself 

'  and  all  otl^b  VQ  wh(^  the  s^mei  doth  on  may  appertain  in 

"  part 
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181SL  *'  put  or  in  whole :"  and  it  was  only  at  the  trial  that  the  at* 
adgnees  for  the  first  time  discovered  that  Hill  had  not  a  good' 
l^[al  title  to  the  goods;  so  far  were  they  from  having  first  em* 
Wifi,.  ployed  Hill  as  their  agent  Whether  the  underwriters  can  or 
cannot  hereafter  say  that  this  was  a  wagering  policy,  and  that  the 
plaintiff  having  no  interest,  they  may  therefore  recover  back  the 
amoiiht  as  money  paid  without  consideration,  is  another  question. 
The  underwriters  may  possibly  have  a  right  to  say,  that  these 
were  void  policies,  and  that  they  have  paid  to  the  defendant  mo- 
ney which  he  cannot  retain  (a).  But  that  gives  no  right  to  the 
assignees.  If  a  person  insures  the  life  of  another  in  which  he  has 
no  interest,  that  is  void ;  but  it  will  not  give  a  person  who  is  in- 
terested a  right  to  recover  on  the  contract  in  which  he  has  no  pri- 
•  vity.  Hill  made  the  insurance  in  his  own  name  and  right,  and  if 
he  deserts  that  title  and  recovers  in  right  of  another,  that  may 
possibly  enable  the  underwriters  to  claim  it  back,  but  will  not  en<^ 
able  a  third  person  to  receive  it  from  the  defendant,  who  insured 
under  the  mistaken  idea  that  it  was  his  own  property,  not  as 
agent  for  all  to  whomsoever  the  property  should  belong.  It  is 
[  385  3  b^gg^  ^6  question  to  say  the  money  must  ensue  the  property 
of  the  goods,  and  the  proceeds  of  the  goods.  If  Atkinson  had 
maintained  his  credit,  HiUj  Jacobin  and  Co.,  being  agents  for 
Atkinson^  would  have  had  a  right  to  retain  the  proceeds  for  li- 
quidating their  general  balance,  accounting  for  them.  The 
defendant,  being  deeply  a  creditor  of  Atkinson^  if  the  goods 
arrived,  would  be  paid  by  the  proceeds;  he  had  therefore  an 
insurable  interest  that  the  goods  should  arrive.  This  is  no 
estoppel,  to  introduce  in  one  count  the  names  of  the  assignees, 
and  to  use  them  as  trustees  for  the  defendant. 

Cur.  adv.  vuU. 
Mansf^^ld,  C.  J.  now  delivered  the  opinion  of  the  Court. 
This  was  an  action  brought  by  the  plaintiffs,  as  assignees  of  At-^ 
fcinsonj  to  recover  money  which  had  been  received  by  HiUj  as 
having  been  received  for  the  use  of  the  plaintiffs,  as  assignees 
of  Atkinson.  It  is  brought  under  very  singular  circumstances. 
Atkinson  being  insolvent,  manufactures  bills  of  lading  of  some 
wine  to  Hillj  in  order  to  be  conveyed  to  Russia^  to  be  sold 
there  by  a  house  in  which  HiU  was  a  partner,  under  an  agree- 
ment, immaterial  to  the  present  question,  I  think,  with  respect 
to  the  proceeds  of  that  cargo,  to  remit  three-fourths  of  the  pro- 

(a)  But  Mf  Marriott  V.  Hampton,  7  Term  ttep.  359.  QmtrJ. 

ceeds 
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imd^nmters  have  certainly  been  retf  unfortunate,  in  the  choice 
of  their  expressions,  biit  such  is  the  contraet  they  have  made, 
and  this  is  our  interpretation  of  it 

Rule  discharged. 
The  Court  extended  the  pisrmission  to  turn  the  case  into  a 
special  verdict  to  both  the  causes,  and  all  others  upon  the  same 
p(dicy»  on  bringing  the  money  into  Court  within  a  week. 

In  Midiaelmas  term  1812,  the  counsel  having  been,  as  before 
mentioned,  unable  to  agree  on  any  terms  descriptive  of  the 
feet*  of  the  case,  which  would  not,  as  they  conceived,  be,  con-< 
elusive  of  the  question  on  the  <me  side  or  the  other.  Shepherd 
moved  that  the  Court  would  setde  the  special  verdict 

Per  Curiam.  The  Court  did  not  hear  the  cause  tried  i 
how  ean  they  say  in  what  teims  the  special  verdict  shall  b^ 
drawa? 

Lens  and  Vaughan^  Serjts.  iii'ged  that  the  {)furties  wanted  td 
raise  the  question  of  law,  and  prayed  that  if  the  Court  could  not 
settle  the  special  verdict,  then  the  defendants  might  be  allowed 
to  put  it  into  the  shape  of  a  bill  of  exceptions,  or  a  demti^r 
to  evidence ;  as  the  parties  wished  to  argue  the  doctrine,  iii 
which  they  conceived  themselves  supported  by  the  case  erf  Jar* 
man  v.  Coape^  that  every  place  where  a  ship  is,  or  can  be  takeri 
by  a  land  force  issuing  firom  the  potii  is  a  place  within  the 
t>ort 

Mansfi£ld,  C.  J.    As  ^mi  now  state  the  fact,  it  is  quite  ri-^ 
diculous  to  turn  this  case  into  a  special  verdict :  if  the  ship  was 
at  the  distance  of  two  QermaH  miles,  it  is  impossible  to  contend 
she  was  in  port    According  to  the  defendants  doctrihe,  if  a 
8hq>  in  the  very  bar  of  Pillau  is  taken  by  a  privateer  froth  imo^ 
ther  place,  which,  in  violation  of  the  neutrality  of  the  port,  runs 
in,  and  takes  the  vessels,  the  Court  ought  to  hold  that  that  wa6 
not  a  capture  in  port     [Ijens  admitted  this  coiisequence«}    t 
really  do  not  think  this  Court  ought  to  give  their  sanction  td  A 
q^cial  verdict  to  be  carried  to  another  court  upon  a  t)oint^ 
upc^  wkidi  no  sort  of  doubt  can  be  raised ;  tod  unless  we  eail 
ovcrttim  every  case  which  has  been  hitherto  decided,  in  both 
courts^  tbere  is  no  point  here :  if  the  fact  had  been  found  the 
6thear  way,  and  the  diip  had  begun  unkmding  at  this  place  Wher« 
Uie  lay,  theTe  might  have  been  a  qtiestion ;  but  we  cannot  do  it, 
where  we  have  n6t  a  doubt  upon  the  point     llie  consequ^nccr 
Is,  dial  thgre  must  be  a  judgment  for  the  plaintifE 
.    Voi.  II^.  Bv £*  HtATrt^ 


1812. 


Levy 
Vaughani 
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)812.  Heath,  J.     A  bill  of  exceptions  would  not  aid  the  defendant 

~  If  the  point  cannot  be  raised,  the  verdict  must  stand. 

LsvY 
^^  Chambre,  J.     If  the  defendants  had  tendered  a  bill  of  ex- 

Yauciian.  ,  ceptions  at  trial,  it  would  not  have  subjected  the  Court  to  the 
,  imputation  of  sanctioning  an  absurdity ;  but  to  permit  it  to  be 
.  tendered  now,  would  be  the  special  indulgence  of  the  Court, 
and  would  be  giving  it  their  sanction.     The  term  confiscation- 
most  strongly  implies  that  the  ship  is  to  be  within  the  limit  of  a 
piunicipal  jurisdiction,  where  the  municipal  force  will  come  out 
.  and  take  her ;  besides,  it  is  to  be  proved  on  the  defendants' 
•  part,  what  are  the  limits  of  the  port  of  discharge,  in  order  to 
shew  that  the  ship  came  within  it,  but  he  does  not  shew  that 
[  398  ]  GiBBS,  J.     Whether  the  ship  was  in  port  or  not,  is  a  fact  of 

which  the  Court  cannot  judge  merely  from  seeing  that  the  ship 
anchored  at  such  and  such  distances  from  such  and  such  points. 
I  was  very  desirous  to  hear  my  brother  Vaughariy  because  I  was 
ftdly  of  opinion  with  the  plaintiff's  counsel,  and  wished  to  be 
corrected  if  wrong.     No  special  verdict  can  be  made  in  this  case 
.  certainly.     The  evidence  was,  that  the  ship  was  intended  to  go 
into  port, ' not  th^t  she  was  in  port;  and  upon  the  facts  stated 
.by  the  Chief  Justice,  there  can  be  no  point     The  defendant 
will  remember  it  is  for  the  underwriters  to  bring  themselves 
.within  the  exception,  by  shewing  that  she  was  in  port  when  ta- 
ken :  it  is  not  for  the  plaintiff  to  shew  she  was  not  in  port.     I 
think  the  defendants  rely  too  much  from  Dalgleish  v.  Brooke. 
No  doubt  the  umlerwriters  meant  to  guard  themselves  against 
.all  land  captures :  but  in  order  to  obtain  that  end,  they  ought  to 
have  made  a  more  appropriate  contract     They  thought  they 
.should  attain  it  by  guarding  against  all  captures  in  port,  but  it 
is  against  captures  in  port  that  they  have  guarded.     It  is  cited 
by  the  defendants'  counsel  as  the  doctrine  of  the  Court  of  King's 
Bench  in  Jai-man  v.  Coape  that  that  Court  has  extended  the  term 
'  port'  so  widely  as  to  cover  all  land  risks.     To  what  extent 
that  Court  would  extend  the  principle,  the  defendants  do   not 
say,  but  I  do  not  apprehend  that  Court  of  King's  Bench  have 
gone  so  far,  as  to  hold  that  to  be  the  port,  where  vessels  do  not 
unload.     See  \yhat  monstrous  consequences  it  would  lead  to,  if 
either  when  a  vessel  having  arrived  in  the  port,  is  captured  in  the 
port  by  an  extraneous  naval  force,  that  is  not  to  be  deemed  a 
capture  in  the  port ;  or  if,  when  a  vessel  lying  at  any  distance 
out  of  the  port,  is  captured  by  a  force  issuing  out  of  the  port, 
th^t  is  to  be  considered  as  a  capture  in  the  port  !     It  is  impos-^ 
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jiible  to  contend  that  this  doctrine  is  to  prevail.  The  language 
of  Le  BlanCf  J;,  in  Jarman  v.  Coape^  which  is  relied  on,  does 
not  warrant  the  inference.  If  the  ship  comes  within  the  haven, 
and  lie$  there,  meaning  to  begin  to  miload  her  cargo  in  that 
place,  I  do  not  think  there  will  be  any  difficulty  in  saying  that 
^he  is  within  the  port !  And  Lord  Ellenboraugh  left  it  to  the 
jury,  who,  with  their  usual  good  sense,  found  she  was  then  in  a 
spot  exempt  from  most  sea  risks,  and  liable  only  to  the  risks  of 
the  spot  where  she  intended  to  unload. 

Judgment  for  the  plaintiff. 


1812. 

Levy 
Vauohan. 
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ce^isJbi.^JiJ&nsoni  undferth^  hope 'that  Alkinion  c6\x\A^&y^t^ 
BStmfy  ^Jtidrtsan  haff  applied  to  several  tinderwritmW  ihsiffife^ 
tbereargo,  and  severdf  hfti*  put  their  nam^  (mi  the  *sltt)W  feit' 
after  hearing  of  his  insolvency/  they  refitsed  to  compl^tfe  thli^ 
polfcy.     Young  Atkinson  is  inducefl  by  Hill  to  handTiihi  'StP 
bills  of  lading,  and  Hill,  having  obtained  them,  effects  an  insttri"^ 
ance  on  these  wines:    after  some  time  spent  in  examining  wit-' 
loesses,   it  appears  impossible  to  make  oat  in  Hill  a  title  to  theto' 
^^vines,  because  an  act  of  bankruptcy  was  committed  long  befottT' 
<Jie  making  of  the  bill  of  lading  of  the  wines,  and  the  biU  of     [  386  3 
1  siding  itself  was  antedated.     The  wines-are  lost,  and  Hill- sues 
<=m  these  policies ;  in  one  count  he  avers  interest  in  himself,  oti  * 
^^Mrhich^  he  having  no  title  to  the  wines,  it  was  impossible  that  he* 
should  succeed ;  tiiere  was  another  count  in  the  name  of  the 
s^saignees  of  Atkinson^  on  which  he  recovered  a  verdict,  and'hacl 
&he  money  paid  him ;  and  it  was  conceived  by  the  assignees,  no 
^oubt  after  consulting  with  their  counsel,  that  they  could  re^ 
trover  from  Hill  tliis  money,  which  he  had,  without  consider* 
.sition,  recovered  from  the  underwriters.     It  was  not  unnatural 
'(hat  they  should  so  conceive,  but  I  cannot,  upon  considering        -  . 

Xhe  case,  find  any  ground  oh  which  Hill  can  be  converted  into 
«ui  agent,  trustee,  or  in  any  other  way  recovering  for  tlie  bene- 
£t  of  the  assignees,  so  as  to  give  them  a  right  to  sustain  this 
miction,  and  so  as  to  raise  a  legal  demand  in  the  assignees  against 
Hill*  It  may  be  a  different  question  whether  the  vjnder- 
writers  can  bring  an  action  against  Hill  to  recover  back  this 
money  recovered  by  him,  on  an  insurance  which  Hill  had  na 
right  in  truth  to  make,  because  the  instrument  under  which  he 
made  title  to  the  wines,  was  invalid :  but  that  question  we  can-- 
Dot  meddle  with  here,  that  is  a  question  between  the  under- 
writers and  Hill ;  but  even  if  a  man  does  make  an  insurance  in. 
the  name  of  another  man,  upon  a  subject  in  which  he  has  no 
pretence  to  claim  any  interest,  I  do  not  see  how  that  can  ha 
made  the  subject  or  ground  of  an  action  by  the  man -in  whose 
name  the  insurance  is  made,  to  recover  the  money  which  has 
been  without  any  consideration  obtained  by  the  plaintiff  in  the 
former  cause :.  therefore  in  this  case  the  plaintiffs  certainly  can-> ' 
not  recover,  and  on  this  ground  the  rule  must  be 

Absolute^ 
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ATayii.  Levy  v-Vaughan, 

Levy  v.  Buck. 

A  policy  con-  HPHESE  were  actions  upon  a  policy  of  insurance  at  and  from 
nu^by  The  af.  Londm  to  any  port  or  ports,  place  or  places  in  the  BaUic^ 

mmd  against  backwards  and  forwards,  including  the  risk  of  transhipment  into 
tiie  soTerameDt  boats,  craft,  lightersj  and  vessels  of  any  denomination,  to  and 
TOrt ofdit^'*  from  the  vessel,  as  also  inland  navigation,  and  land  carriage, 
ohurge.  A  Tet-  or  any  other  conveyance,  until  the  goods  were  safely  delivered 
diwharge  at  ^  ^^  houses  or  warehouses  of  the  different  consignees ;  with 
niau,  anchor-  leave  to  seek,  join,  and  exchange  convoys,  carry  and  exchange 

ad  two  German      .ii  «  ii-t  mj 

nilei  from  PU-  sunulated  papers,  clearances,  and  ship  s  papers,  sail  imder  any 
^'^1m  1^^  flag,  touch,  stay,  and  trade  at  any  ports,  places,  and  islands, 
oat  the  road-  particularly  Gothenburgh  and  Ystadlj  for  all  purposes  whatto- 
veMeiruolMul  ^^^9  take  in  and  discharge  goods  wherever  the  ship  might  touch 
in  order  to.     g*   mjj  /in  case  the  commander  of  the  vessel  should  fiiid  it  dan- 

OOOM  orer  the  ^ 

bar  into  the  gerous  to  enter  either  of  the  above  ports  and  places,  or  not  be 
JJJjyj^'l^'*  allowed  to  discharge  the  cargo,)  with  leave  to  return  to  any 
lured  at  her  ports  and  places,  until  the  goods  were  safely  landed  and  housed 
•oidiert  coming  ^^  warehoused ;  upon  goods  by  the  ship  Courier j  with  leave  to 
SromTfMfa^'  declare  and  value  them  thereafter;  the  insurers  to  pay  average 
Held  that  this  Separately  on  each  species  of  goods  as  if  so  insured,  and  on 
withuTthTwar.  ^^^  separate  package :  the  declaration  of  interest  to  be  wit- 
fw>^y«  nessed  by  two  of  the  underwriters,  which  should  be  considered 

as  binding  for  the  whole ;  and  in  case  of  loss,  capture,  seizure, 
or  detention  by  any  power  whatever,  the  insurers  were  to  pay  a 
loss  within  two  months  after  receipt  of  advice  thereof,  without 
waiting  for  official  documents.  And  the  goods  were  tiiereby 
warranted  free  from  confiscation  by  the  government  in  the  ship's 
port  or  ports  of  discharge.  The  causes  were  tried  at  the  sit- 
tings after  Michaelmas  term  1811  at  GmWiall^  before  Manxfidd, 
[  S88  ]  C.  J.  when  the  facts  proved^  and  afterwards  agreed  on  by  the 
counsel  in  their  attempt  to  frame  a  special  verdict,  were,  that 
the  plaintiff  effected,  and  the  defendant  subscribed  the  policy; 
diat  the  insurance  was  declared  to  be  on  the  goods  specified  in  a 
memorandum  indorsed,  and  the  goods  were  valued ;  that  the 

goods. 
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Is  were  shipped  at  London^  and  that  the  interest  yf^BS  kui        181& 
ayerred :  that  a  licence  was  obtained  for  the  adventure,  under 
conditicHis  which  were  complied  with  by  the  plaintiff;  that  on 
the  Istof  October  1810,  the  vessel  with  the  goods  insured  onboard    Yavqhmh* 
her,  sailed  frcHU  London  on  the  voyage  insured  towards  PittoM^ 
the  port  to  which  she  was  destined,  and  on  the  14di  day  of  N(h 
vember  in  the  same  year,  in  the  course  of  the  said  voyage,  and 
whilst  proceeding  thereon  towards  the  port  of  Piltau^  in  the 
JBaiiiCf  for  the  purpose  of  there  discharging  her  cargo,  if  not 
fiMind  dangerous  by  the  commander,  but  before  her  arrival  in 
that  port,  or  in  the  roads  thereof  was  on  the  high  seas  forcibly 
seized  and  taken  possession  of  by  certain  persons  exercising  the 
powers  of  government  at  Pillau  /  and  the  ship  was  afterwixda 
forcibly  carried  into  the  roads  of  Pillau  by  the  persons  who  had 
ao  seiaied  her,  who  after  having  discharged  in  the  roads  a  part 
of  the  cargo  from  the  ship  into  lighters  at  the  place  to  which 
ahe  was  so  forcibly  taken,  conveyed  the  ship,  with  the  residue 
nf  her  cargo  on  board  her,  into  the  port  and  harbour  of  Pillau^ 
and  the  goods  so  put  into  the  lighters,  and  the  rest  of  the  caif;o^ 
were  on  the  20th  December  1810  condemned  and  confiscated  by 
the  sentence  of  a  competent  tribunal  at  Kanigsberg  in  PrussiUf 
and  diereby  were  wholly  lost  to  the  several  persons  interested ; 
and  that  the  place  where  the  ship  and  cargo  were  lying  when  so 
seued  was  not  (according  to  the  plaintiff's  eiq>ression)  in  amf 
portf  and  thkt  no  ship  or  vessel  was  ever  known  lo  dischai^  or 
could  safely  discharge  her  oaigo,  or  any  part  thereof  at  diat 
{dace;  nor  was  any  part  of  the  cargo  of  this  ship,  the  Cornier^ 
there  discharged.     There  were  also  questions  upon  returns  of     [  889  ] 
premium  for  ccmvoy  and  arrivid,  which  it  ultimately  became  un* 
necessary  to  decide.     The  defendant  contended,  that  the  qne^ 
ticm  whether  the  ship  was  ill  port  was  matter  of  law,  and  con- 
ceived that  a  special  verdict  thus  expressed,  determined  the  pohkt 
of  law :  he  therefore  was  desirous  to  vary  this  stat^nent,  by 
eiqiressing  the  &cts  found,  to  be,  that  th<K  ship  on  the  ll-th  rf 
NovenAer  1810  arrived  within  eight  Ef^sh  mites  cf  PillaUj  the 
port  to  which  she  was  destined,  and  came  to  an  anchor  there  at 
the  distance  of  eight  Englisk  miles  fixxn  the  shore^  with  the  in^ 
tention  of  proceeding  nearer,  when  an  opportunity  offered ;  Had 
that  on  the  17th  of  Ntwember  in  the  same  year,  while  the  ship 
oontinued  at  anchor  in  the  same  situadoa,   she  was  fordU]^ 
seized  and  taken  possession  of  by  certain  persons  exercising  dlifc 

A  A  2  powers 


S99 


CASES  IN  EASTER  TERM, 


Levy 
Yauohan. 


I.  S90  ] 


powers  of  government  at  Pillofi,  and  wfts  afterwards  forcibly 
carried  nearer  to  Pillau  by  the  captors ;  and  that  when  seized, 
she  was  not  lying  in  any  "  place  usually  denominated"  port- 
The  evidence,  upon  tlie  effect  of  which  the  question  arose,  was^ 
that  the  vessel  came  to  anchor  on  the  l^tb  November  in  about  16 
fathoms  water,  about  two  German  or  nine  English  miles  fit>m 
the  shore,  and  was  not  at  that  time  in  tlie  roads  of  Pillau  /  she 
lay  there,  tlie  master  remaining  on  board,  till  the  17th,  when  a 
boat  with  three  soldiers  came  out  from  PiUaUy  and  carried  her 
into  the  inner  harbour ;  the  roads  of  Pillau  terminate  about  one 
German  mile  from  the  shore.  It  is  usual  for  vessels  to  unload 
part  cS  their  cargo  before  they  go  into  the  inner  harbour  of 
Pillati,  when  they  draw  too  much  water  to  go  in  without  it. 
Part  of  her  cargo  was  unloaded  by  the  captors  in  the  outer 
roads.  Many  ships  were  in  the  same  place  waiting  their  turn 
to  unload,  and  get  in  over  the  bar.  A  merchant  on  shore,  to 
whom  the  cargo  was  consigned,  was  waiting  an  opportunity  to 
apprize  this  vessel  of  the  danger  of  going  into  Pillau,  but  could 
not  effect  if :  the  vessel,  however,  was  not  waiting  for  infonna- 
iion  at  the  place  where  she  cast  anchor,  but  for  an  opportnni^ 
to  get  in ;  and  the  question  upon  which  the  defence  turned,  was, 
whether,  as  the  ship  was  seized  by  a  force  coming  out  from  her 
port  of  discharge,  while  she  was  waiting  off  the  port  for  an 
opportunity  to  get  in,  this  loss  was  not  within  the  warranty. 
Mansfield,  C.  J.  directed  the  jury,  that  if.  they  thought  that 
the  vessel  was  seized  without  the  port,  the  capture  was  not 
within  the  terms  of  the  warranty.  The  jury  found  a  verdict 
for  the  plaintiff  generally,  subject  to  the  point  reserved, 
and  with  liberty,  in  the  second  case,  to  turn  it  into  a  special 
verdict. 

Vaughan,  Seqt.  in  Hilary  term  1812,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  nonsuit,  against  which 

Shepherd  and  Best,  Seijts.  in  this  term  shewed  cause.  They 
urged  that  this  could  not  be  considered  as  a  capture  within  the 
ship's  port  of  discharge,  tlie  ship  when  captured  being  three 
English  miles  further  out  at  sea  than  the  place  where  vessels 
were  usually  known  to  unload,  and  where  the  vessel  was  ciqp- 
tured  in  the  case  of  Brown  v.  Tiemey,  ante,  1.  517.;  yet  in  that 
ckse  the  Court  held  that  the  warranty  did  not  discharge  the  un- 
derwriter. Le  Blanc,  J.  has,  in  the  case  of  Dalgleish  v.  Brooke, 
^since  reported,  15  East,  306.,)  confirmed  the  decisi<Mi  of  this 

Court, 
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Court,  that  it  makes  no  difierence  whether  the  capturing  force        1812. 

comes  jQrom  the  port  of  discharge,  or  Arom  any  other  quarter;        

for  he  acknowledges  that  "  the  mode  of  capture  in  the  place,  Levy. 
either  as  made  by  boats  from  the  shore,  or  by  privateers,  or  Vaughak. 
ships  of  war,  from  the  sea,  is  not  the  criterion  for  ascer- 
taining the  description  of  the  place  where  the  ciqpture  was 
made,  for  that  whether  a  capture  be  or  be  not  made  in  port,  [  391  ] 
must  depend  upon  the  place,  and  not  on  the  mode  of  capture." 
If  a  vessel  were  in  a  situation  where  she  was  commanded  by  the 
guns  of  a  fort,  perhaps  that  might  be  a  medium  to  ascertain  the  - 
extent  of  the  port,  but  that  is  not  the  case  here.  The  intention 
of  the  master  to  go  into  that  port  can  make  no  difference.  An 
intention  to  deviate  is  not  a  deviation,  fn  Dalgleish  v.  Brooke^ 
the  captors  actually  did  begin  to  unload  the  vessel  in  tlie  spot 
where  she  laid,  in  order  to  lighten  her.  Lord  Ullenborough  in 
}iis  judgment  adverts  to  this :  he  says,  ^^  If  tlie  assured  chose 
to  come  for  the  purpose  of  discharging  his  cargo  within  the  dan- 
ger of  a  land  risk,"  it  would  be  within  tlie  warranty.  In  Jar- 
vian  V.  Coape,  13  East,  394.  the  ship  was  land-locked  in  the 
Jahde  by  the  headlands  at  the  mouth  of  the  river :  the  place 
where  this  ship  was  captured  was  open  sea.  If  it  were  intended 
that  a  force  issuing  from  and  sent  by  the  government  from  the 
port  of  discharge  should  be  within  the  warranty,  although  the 
vessel  was  witliout  the  port,  then   every   capture  by   a  force  , 

sent  out  by  that  government,  in  whatsoever  part  of  the  globe 
the  capture  might  be  effected,  would  be  within  the  warranty. 
The  intention  of  this  contract  merely  was,  that  when  the  vessel 
was  in  her  port  of  discharge,  she  should  not  be  taken  by  an 
enemy  sent  by  the  government  of  that  port,  in  the  port.  It  is 
not  unusual  for  tlie  assured  to  warrant,  in  larger  terms,  against 
capture  while  lying  off  a  port ;  but  that  is  a  different  contract 
from  this.  This  vessel  was  jiot  got  to  a  place  which  possibly 
could  be  her  port  of  discharge. 

Lensy  Marshall  J  and  Vaughan,  Serjts.  in  support  of  the  rule. 
The  literal  interpretation  of  the  words  has  never  been  looked 
to  by  the  Courts.  In  Dalgleish  v.  Brooke  the  warranty  was. 
against  a  capture  in  the  port  of  discharge,  but  it  was  held  to  [  392  ] 
include  a  capture  in  an  open  roadstead.  The  Court  must  look 
to  all  the  circuhistances  of  the  case,  in  order  to  discover  the 
true  meaning  of  the  parties.  The  Court  will  seek  some  broad, 
plain,   intelligible   principle,    not  depending   upon   the  local 
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limite  of  the  roads,  or  of  the  port,  and  such  a  principle  hai 
Lord  ElUnbarough  adopted.  It  was  the  plain  meaning  of  both 
parties,  that  if  this  ship  were  taken  either  in,  or  coming  into^ 
her  port  of  destination,  the  underwriters  should  be  exempt 
from  the  loss,  with  one  qualification,  that  the  force  should 
come  from  the  port  of  destination.  The  warranted  aqpture 
must  be  by  the  government  of  the  place,  not  as  in  the  cases  of 
the  captures  by  the  Tilsit  privateer,  of  which  Brawn  t.  Tler- 
ney  was  one,  by  an  extraneous  invading  force.  It  is  not  there^ 
fore,  as  it  has  been  supposed,  immaterial,  whether  a  land  or  a 
sea^force  effect  the  capture.  In  the  case  of  Dalgleish  v.  JBrook^ 
the  fact  of  the  ship's  discharge  in  the  spot  where  she  was  cap- 
tured is  supposed  to  have  made  that  spot  an  elective  port  of 
discharge ;  but  that  only  shews,  that  not  the  mere  letter,  bnt 
the  spirit  of  the  contract  is  to  be  attended  to.  There  is  bo 
sense  in  the  distinction,  that  the  unloading  was  in  the  spd 
where  the  ship  first  chose  to  lie.  She  might  shift  her  ground. 
The  more  enlarged  view  must  be,  that  the  port  means  the 
place  where  she  is  to  unload,  and  whether  it  be  9,  8,  or  7 
miles  distant  from  the  shore,  whether  within  the  road,  or 
within  the  caput  partus^  can  make  no  difference ;  since  the  war- 
ranty extends  without  the  port,  strictly  so  called,  it  is  not  ne- 
cessary the  ship  should  be  within  the  roads.  If  the  Courts 
once  abandon  the  strict  letter  of  the  warranty,  as  they  have 
done,  they  can  put  no  other  limit,  than  to  say,  that  every  ship 
stopping  here,  whether  within  or  without  the  roads,  is  within 
the  warranty:  that  when  she  casts  her  anchor,  and  makes  her 
election  of  a  market,  she  is  come  to  her  port,  and  her  waiting 
the  possibility  of  time  and  season  vrith  a  view  to  bring  her 
somewhat  nearer  to  her  port,  signifies  not :  she  has  past  her 
voyage  by  sea,  and  is  come  to  her  port  Undoubtedly,  if  she 
had  chosen  to  lie  off  at  a  great  distance,  for  the  sake  of  pit- 
serving  her  liberty  of  election,  in  case  her  coming  nearer 
would  take  away  her  option  of  proceeding  further,  it  wcwld 
have  been  different :  but  whether  she  is  in  that  situation  which 
may  make  it  convenient  for  her  to  drop  in  a  mile  or  two  nearer 
before  she  discharges  her  Cargo,  signifies  not*  DaigleiA  t. 
Brooke  certainly  goes  on  this  ground,  that  the  ship  was  cott^ 
to  her  port  of  discharge,  and  was  not  destined  to  any  ulteriof 
place.     The  spirit  of  Lord  EltenborougVs  judgment  is,  "  Ho^ 

4»n  we  adopt  the  meaning  given  to  the  word  <  por^  in  thii 

narrow 
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narrow  sense?  Whenever  a  ship  enters  from  the  high  seas  into        181 2. 

any  haiven,    and  has  selected  that  as  the  place  of  her  dis-        

charge,  there  the  underwriter's  risk  is  at  an  end :"  but  even  in  ^^ 

thai  case  the  ship  was  not  within  the  haven.     This  is  there-    Vaughan. 

fore  the  port  of  discharge)  not  because  the  vessel  was  locally 

within  the  port,  but  because  she  had  got  to  the  place  where  she 

was  to  stop,  in  order  to  adopt  such  further  measures  as  the 

circumstances  should  require.     The  only  question  is,  whether 

she  was  got  to  Pillau  ?  Had  she  quitted  the  high  seas,  as  to 

all  purposes  of  sailing  on  the  high  seas  ?   Had  she  cast  her 

anchor  with  any  other  purpose  than  to  get  further  in  to  her 

pcnrt  of  unloading,    when    opportunity  serves?    The  fact  is 

proved,  and  the  risk  is  therefore  thrown  off  the  underwriters, 

on  the  assured.     This  is  wholly  a  new  case.     [Chambrey  J« 

The  ship  must  be  taken  within  the  limits  of  the  government : 

it  is  not  brought  within  the  warranty  merely  by  reason  of  the 

^[ovemment  sending  out  a  force ;  that  force  may  take  the  ship 

^  any  distance.     The  word  confiscation  does  not  apply  to  a 

^hip  taken  at  sea.     This  place  is  out  of  the  reach  of  the  guns.] 

JDalgkish  v.  Brooke  does  not  militate  with  Brown  v.  Tiemey, 

l)ecause  the  policy  in  that  case  never  was  intended  to  protect     [  394  3 

the  underwriters  from  such  a  risk. 

Mansfield,  C.  J.   This  case  of  Dalgleisk  v.  Brooke  certainly 
cannot  be   reconciled  to  the   decision   in  Brown  v.   Tierney. 
There  is  no  solid  distinction  between  the  latter  case  and  this. 
The  intent  of  the  parties  who  entered  into  this  contract  cer- 
tainly was,  that  whether  the  ship  lay  5,  6,  or  7,  6r  8,  or  9  miles 
ftoia  the  shore,  if  she  could  be  taken  by  one  m*  two  soldiers 
going  out  in  a  boat,  which  never  would  go  out  to  what  is 
Properly  called  the  open  sea,  or  by  any  such  force  coming  from 
tile   government  of  the   country,  the  underwriters  should  be 
{Protected ;  but  the  contract  is  such  as  the  parties  have  made  it ; 
^nd  if  it  does  not  effectuate  their  purpose,  the  Court  cannot 
^^ply  a  remedy.     It  is  very  desirable  that  the  decisions  of  the 
d!ourts  should  agree,  and  the  case  of  Brcnm  v.  Tiemetf  is  very 
^tiuch  shaken  by  that  of  Dalgleisk  v.  Brooke. 

Cur.  adv.  vtdi. 
Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Court. 
S^  recapitulated  the  terms  of  the  policy,  and  the  warranty  to  be 
^^"ee  from  confiscation  by  the  government  in  the  ship's  port  or 

ports 
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ports  of  discharge.     There  certainly  have  again  and  again  been 
recoverie;^  in  cases  where  as  in  that  fint  case  of  capture  bj  a 
privateer  from  DarUzicj  and  another  case  of  capture  off  Wismar, 
the  underwriters  have  been  made  liable  for  the  capture,  being 
a  capture  of  that  very  sort  which  they  intended  to  guard  against, 
but  had  not  sufficiently  expressed,  viz.  any  sort  of  capture  by  a 
force  issuing  out  of  the  port  to  which  they  were  destin^*     In 
this  case  I  am  not  sure  that  they  did  not  mean  to  express  ^^  any 
sort  of  capture  by  the  government  of  the  ship's  port  or  ports  of 
discharge:"    if  they  had  said    "  of"  instead  of  "  in,"  they 
would  have  been  safe ;  and  I  have  looked  at  it  again  and  again, 
to  see  if  I  could  give  the  same  sense  to  the  word   *^  in,"  as  to  the 
word  "  of;"  but  I  think  it  cannot  be  done,   and  it  was  not 
contended  that  it  could  be  so  construed.     It  might  have  happen- 
ed in  this,  as  in  many  other  instances,  that  the  ship  went  into 
the  port,  for  the  very  purpose  of  giving  notice  of  her  circum- 
stances, and  that  the  soldiers  might  come  out  to  take  her.     In 
this  case  certainly  the  ship  intended  to  go  into  Pillau,  and  all 
on  board  intended  it ;  she  was  clearly  not  waiting  off  the  port  to 
gain  intelligence :  she  had  no  idea  of  waiting  for  information,  it 
was  decided  that  she  should  go  into  Pillau :  and  the  question  is, 
whether  having  come  to  an  anchor  with  that  intention,   she 
should  be  deemed  to  be  within  the  port.     It  was  clear  that  this 
ship  was  not  got  into  the  roads  of  Pillau,  she  was  in  a  place 
where  no  ship  had  ever  begun  to  unload,  one,  two,  or  three 
miles  without  any  place  where  ships  have  ever  been  accustomed 
to  imload.     Can  we  then  say  that  the  underwriters  are  protected 
under  this  warranty  ?   Under  this  word  "  in,"  the  capture  or 
confiscation  must  begin  in  the  port  of  discharge,  and  we  can- 
not say  that  the  loss  comes  within  the  warranty,  because  she 
was  very  near  it,  but  was  not  "  in"  her  port  of  discharge.     I 
was  in  hope  that  the  Court  of  King's  Bench  would  have  car- 
ried this  warranty  further  in  their  interpretation  in  the  case 
fi"om  the  port  of  Wismar^  but  they  have  not  done  it     Consi- 
dering both  cases  therefore,  we  must  say,  that  we  cannot  dis- 
charge the  underwriters  from  this  risk,  and  that  it  is  not  within 
the  warranty.      In   the  case  of  Dalgleish  v.  Brooke,   in  the 
Court  of  King's  Bench,  the  ship  was  actually  in  a  place  where 
ships  began  to  unload,  and  where  she  did  unload:  we  must 
therefore  say,  that  the  plaintiffs  are  entitled  to  recover.    The 
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i^itDETT,  Bart  t;.  The  Right  Honourable  Ciiari.es  Abbot,       j§prU22. 
Speaker  of  the  House  of  Commons. 

r[  ♦402  ]. 
HIS  was  a  writ  of  error  brought  to  reverse  a  judgment  of     to  an  actioa 
the  Court  of  King's  Bench,  given  for  the  defendant,  upon  ^^[^f  JJJ^ 
lemurrer  to  his  second  and  third  *  pleas,  in  an  action  of  tres-  Speaker  of  the 

House  of  Com- 
Qt  for  forcibly,  and,  with  the  assiatance  of  armed  aoldiers,  breaking  into  the  measucige  of  the  plain- 
I  (the  outer  door  being  shut  and  /astened,)  and  arresting  him  there,  and  taking  him  to  the  Tower 
Lendom,  and  imprisoning  him  there;  it  is  a  legal  justiAcation  and  bar  to  plead,  that  a  parliament 
I  bekl,  which  was  sluing  daring  the  period  of  the  trespasses  complained  of;  that  the  plaintiff  was  a 
^ber  of  the  House  of  Commons ;  and  that  the  House  bavint^  resolvefl  **  that  a  certain  letter,  &c. 
QsM«ir«  IVetkbf  Register,  was  a  libclkms  and  soandalom  paper,  reBortingon  the  just  rights  and  pri- 
^ges  of  the  House,  and  that  the  plaintiff,  who  had  admitted  that  the  said  letter,  &c.  was  printed 
bb  authority,  had  been  thereby  guilty  of  a  breach  of  the  privileges  of  that  House  ;"  and  having 
Icred  that  for  bis  said  ofience  he  should  be  committed  to  the  Tower,  and  that  the  Speaker  should 
De  bis  warrant  accordingly ;  the  defendant,  as  Speaker,  in  execution  (tf  the  said  order,  issued  his 
rriiitto  the  Serjeant  at  Arms,  to  whom  the  execntioii  of  such  warrant  belonged,  to  arrest  the  plain- 
»  sod  commit  him  to  the  custody  of  the  Lieutenant  of  the  Tower ;  and  issued  another  warrant  to  the 
^Qtenant  of  the  Tower  to  receive  and  detain  the  plaintiff  in  custody  during  the  pleasure  of  the 
«Me ;  by  Tirtne  of  whKb  first  warrant  the  Seijeant  at  Arms  went  to  the  messuage  of  the  plaintiff,  where 
tbcn  waf|  to  execute  it ;  and  because  the  outer  door  was  fastened,  and  he  could  not  enter,  after 
Jible  Dotiflcatran  of  hts  purpose,  and  demflnd  made  of  admission,  he,  by  the  assistance  of  the  said 
dSen^  brcke  end  entered  the  plaintiff's  messuage,  and  arrested,  and  conveyed  him  to  the  Tower, 
^  he  was  received  and  detained  in  custody,  under  the  other  warrant,  by  the  lieutenant  of  the 
•4r, 

Vol.  IV.  F  f  pass. 
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1812.       pass.  The  pleadings,  arguments  of  tbe  counsel  in  the  Court  belowir 
r  and  judgment  of  that  Court,  are  fiilly  reported,   14  Eastf  1. 

Abbot.  chamber  in  JCfary  term  1812,  by  Ctiffhrd  for  the  plaintiff  in 
error,  and  Richardson  for  the  defendant  in  error,  and  in  the 
present  term  Clifford  was  heard  in  reply,  and  the  Court  imme- 
diately gave  judgment 

Clifford  inverted  the  order  in  which  Lord  Ettenbortmgh  had  in 
his  judgment,  14  £^5/,  1S4.  considered  the  points  of  this  case, 
and  professed  to  examine,  first.  Whether  the  means  which  had 
^    been  used  for  the  execution  of  the  Speaker's  warrant,  suppos- 
ing the  warrant  valid,  were  by  law  justifiable ;  secondly.  Whe- 
ther, supposing  the  House  to  have  such  an  authority  in  general, 
it  had  in  this  case  been  well  executed  by  the  warrant,  such  as  it 
was  disclosed  by  the  pleadings ;  and,  thirdly.  Whether  the 
House  of  Commons  has  by  law  any  authority  to  commit  jn  cases 
of  libel  as  for  a  breach  of  privilege ;  and  he  contended,  first, 
that  it  was  not  made  out,  either  upon  the  ground  of  reason  and  ^ 
necessity,  or  by  the  evidence  of  usage  and  practice,  by  any  le- 
gislative recognition,  or  by  any  well-established  precedents  am 
authorities  of  the  judgments  of  the  Courts  of  Law,  that  tfai 
House  of  Commons  had  power  to  commit  for  such  contempt 
as  this.     Secondly,  That  the  resolution  of  the  House,  that  tfa 
plaintiff  had  been  guilty  of  a  breach  of  its  privileges,  and 
order  made  for  his  commitment  for  that  ofience,  were  not  Fa  j 
conformity  to  their  power ;   that  the  warrant  made   by  the 
Speaker,  embracing  the  resolution  and  order  of  the  Houses 
was  not  made  in  the  due  execution  of  their  order,  and  that  tbe 
mode  of  executing  the  warrant,  by  breaking  the  house,  after  doe 
notification  and  demand  of  admittance  without  eflect,  was  not 
[  403  ]     justifiable  on  the  ground  of  its  being  a  process  of  contempt,  ta 
which  the  personal  privilege  of  the  individual  in  respect  to  his 
house,  must  give  way  for  the  public  good.    As  to  the  first  point 
he  made  a  marked  distinction,  and  denied  that  it  ever  had  been, 
or  would  be  argued  for  the  plaintiff  in  error,  that  the  House  oT* 
Commons  had  not,  like  every  other  Court,  authori^  to  commits 
for  a  contempt.     But  this  was  a  commitment  for  a  libel,  a 
transaction,  not  tending  to  any  obstruction  of  the  proceedings 
the  House ;  and  if  they  might  commit  for  a  libel  under 
circumstances,  they  might,  for  the.  like  reason,  commit  at  tb^ 
meeting  of  Parliament,  after  an  adjournment  for  15  months, 
a  libel  published  while  the  House  was  not  sitting.  He  obserfei^ 
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tint  dui  coune  of  proceeding  by  action  was  not  only  more  re-       1812. 
qyOfStfiilto  the  House  than  a  proceeding  by  habeas  corpus  would  ■ 

luT0  beeoy  bat  alio  more  efifectual,  for  that  it  would  have  been  ^^^^^ 
inpoiBible  to  raise  upon  the  return  to  a  writ  of  habeas  corpus  Abbot. 
many  of  the  points  which  were  raised  by  this  action.  For  in* 
ataBoe»  if  such  a  writ  had  been  directed  to  the  Lieutenant  of  the 
Tower,  he  would  have  returned  that  he  had  the  prisoner  in 
cvstody  by  virtue  of  the  Speaker's  warrant;  but  his  return  would 
not  have  shewn  the  military  force  which  was  employed  in  taking 
hiiOf  nor  the  breaking  of  the  house.  A  great  mistake  had  per« 
vadfid  all  books  and  speeches  on  this  subject,  in  confusing  the 
Higb  Coilrt  of  Parliament,  which  consists  of  King,  Lords,  and 
Comrnona,  with  one  branch  of  it.  The  Court  of  King^s  Bench 
luire  said  that  the  two  Houses  formerly  sate  togcither,  and  that 
though  it  be  within  time  of  memory  that  they  separated,  yet 
each  hath  retained  its  share  of  the  authority.  But  if  this  were 
to  be  pleaded,  it  would  be  necessary  to  verify  the  plea  by  proof, 
and  there  is  not  even  a  dictum  or  passage  in  any  writer  of  au- 
thority that  tbey  ever  did  ait  together.  The  49di  taSHen.  S.  is  the  r  ^q^  i 
first  period  at  which  the  Honse  of  Commons  has  been  mentioned 
tP  exist,  luulitdoca  not  appsear  that  the  two  Houses  then  sate  to- 
gether. There  \s  no  evidence  that  ever  they  sate  together,  except 
when  fthey  met  for  the  purpose  of  hearing  the  King's  speech,  or 
on  eonferencee^  or  on  impeachments  in  JVestminster^lL  But 
if  they  sate  together,  it  does  not  follow  that  each  separately  had 
the  aame  power  as  the  whole  united.  If  by  separation  they  re« 
tsin  that  power,  pari  ralumtf  a  committee  of  the  House  of  Comf 
iDOQS  is  endowed  with  the  like  power  to  commit  for  a  ccmtempt, 
which  was  never  yet  contended  for.  The  warrant  does  not 
diew  where  tlie  libel  was  published,  or  under  what  circum- 
stances :  therefore  this  Court  is  to  resolve,  whether  the  publigh- 
bg  a  libel,  generally,  and  under  all  circumstances,  is  a  contempt 
of  the  House  of  Commons.  As  in  Fitzharri/s  case,  9  Ctmu 
Jbtamm  96  March  1681,  where  an  impeachment  having  been  pre* 
ffBonred  by  the  Hou^m  of  Commons,  the  House  of  Lords  had 
naipsed  to  proceed  on  the  impeachment,  thinking  it  was  a  case 
fbr  the  judges  of  the  land^  and  the  House  of  Commons  had 
resolved  that  for  any  inferior  Court  to  paoceed  against  Fiixharris^ 
«r  any  other  person  lying  under  an  impeachment  in  Parliament, 
Jbr  the  same  crimes  of  which  he  or  they  stand  impeached,  was 
A  high  breach  of  the  privilege  of  Parliament,  and  the  Court  of 
Kingf  a  Banck  tried  hinif  and  he  was  coMCUted ;  the  House  of 
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Commons  committed  Serjt.  Becif  who  argued  it,  for  a  conteilipf* 
Suppose  tliey  had  committed  the  Judges  of  the  Court  of  £uig^ft 
Bench,  would  this  Court  entertain  jurisdiction  of  that  case,  or 
would  they  say  the  Court  of  the  House  of  Commons  was  so 
paramount,  that  they  could  commit  the  judges  of  the  lan^  for 
deciding  according  to  the  law  and  their  oaths  ?  It  is  said,  this 
}>eing  a  commitment  for  a  contempt,  no  other  Court  can  relieve. 
In  Bus/ielPs  case,  Vau.  139.  Vatighan^  C.  J.  cites  two  cases  firom 
Moor.  839*  of  persons  committed  by  the  Chancellor  upon  a 
contempt,  and  upon  return  thereof  made  to  a  writ  of  habeoM 
corptiSf  admitted  to  bail;  and  in  Moor  are  eight  diflerent  prece- 
dents of  persons  committed  by  the  Chancellor,  and  High  Com- 
mission Court,  and  Privy  Council,  who  were  liberated  by  the 
Court  of  King's  Bench.  And  is  it  not  to  be  supposed  that  the 
Lord  Keeper,  and  those  Courts,  understood  the  extent  of  their 
authority  to  commit,  as  well  as  the  Court  of  the  House  of  Com- 
mons, and  that  if  the  Court  of  King's  Bench  had  exceeded  its 
jurisdiction,  they  would  have  asserted  their  privileges  ?  These 
are  not  the  only  cases  wiiere  the  Court  of  King's  Bench  hath 
discharged  persons  committed,  on  account  of  the  generality  of 
the  commitment.  Sdden^  6th  voL  J  958.,  argumcflit  of  7tb  JprU 
1628,  on  the  personnl  liberty  of  the  person  of  every  freeman: 
in  page  1970  is  Sir  Samuel  SaUonsialPs  case,  HiL  12  Jac. :  **  he 
was  committed  to  the  Fleet  per  mandatum  domini  regis :  and  be- 
sides, by  the  Court  of  Cliancery,  for  disobeying  an  order  of  that 
Court,  and  is  returned  upon  his  habeas  corpus  to  be  therefore- 
detained  :  and  it  is  true  that  a  remittitur  is  entered  on  the  roll, 
but  it  is  only  a  remittitur  prisonce  pncdict.^  without  quousque  s^ 
cunduM  legem  deliberatus  fuerit ;  and  in  truth  it  appears  on  the 
record,  that  the  Court  gave  the  warden  of  the  Fleet  three  several 
days,  at  three  several  times,  to  amend  his  return ;  and  in  the 
interimy  remittitur  prisorue  prad.  Certainly  if  the  Court  had 
thought  that  the  return  had  been  good,  they  would  not  have 
given  so  many  days  to  have  amended  it  For  if  that  mandaJhm 
dom,  regis  had  been  sufficient  in  the  case,  why  need  it  to  have 
been  amended  ?"  In  Tr.  13  Jac.  rot.  71.  the  case  of  the  same 
Sir  S.  Saltonstallj  ^^  he  is  returned  by  the  warden  of  the  Fleets 
as  in  tlie  case  before,  and  generally  remittitur  is  in  the  red], 
which  proves  nothing  at  all  that  therefore  the  Court  thought  he 
might  not  by  law  be  enlarged ;  and  besides,  in  both  cases  he 
stood  committed  also  for  disobeying  an  order  in  the  Chancery." 
Kthe  King  and  the  Court  of  Chancery  together  committing^  the 

commitment 
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imitment  is  void,  because  no  cause  for  it  is  expressed  on  the 
nuity  it  is  not  to  be  contended  that  when  the  House  of  Com- 
18  commits  without  cause  assigned,  the  Courts  of  law  have 

power  to  discharge.  But  it  is  answered,  the  power  and 
sdiction  of  the  Court  of  Chancery  was  then  in  its  infancy, 

not  yet  confirmed.  Now  one  of  theise  cases  was  in  HiL  12 
.  1.;  and  it  is  curious,  that  only  one  year  before,  there  was 
nquiry  and  discussion  of  the  powers  of  Chancery ;  and  it  is 
rred  to  Ellesmere  and  others  to  inquire  of  the  relief  given  in 
reign  of  Henry  the  Seventh,  and  they  return,  1  Bep.  in 
nc^adcalcem,  p.  Ifi.,  that  the  Judges  themselves  in  their 
I  Courts,  when  there  appeared  to  tbera  matters  of  e(]uity,  be- 
ie  they  by  their  oath  and  office  could  not  stay  the  judgment, 
;pt  it  were  some  small  time,  had  directed  the  parties  to  seek 
^f  in  Chancery;  and  that  it  had  been  done  not  only  in  the 
iS  of  the  several  chancellors,  but  by  the  judges  themselves, 

that  without  any  difficulty,  while  they  sat  in  Chancery  in 

vacancy  or  absence  of  the  Chancellor.  Since  then  the 
irt  of  Chancery,  in  the  reign  of  Henry  the  Seventh,  had  the 
'er  of  granting  injunctions  against  the  proceedings  of  the 
irts  of  fVestminster^haU :  what  can  more  strongly  prove  tlieir 
'er?  The  Court  will  look,  then,  on  the  face  of  the  warrants, 
bqr  saw  there  set  out  as  a  libel,  that  which,  as  lawyers,  tliey 
ight  purely  innocent,  the  Court  would  not  thereupon  sano- 

tfae  imprisonment  of  any  British  subject.  Is  it,  then,  for 
House  of  Commons  to  profit  by  their  own  neglect  in  not 
ing  out  the  libel?  It  is  an  attempt  dexterously  to  exclude 
authority  of  the  judges  of  the  land,  which  will  not  succeed. 
\extf  BB  to  the  second  point,  which  is  the  main  point  in  the 
le^  the  breaking  open  the  doors.  The  measure  has  been 
tnded  principally  by  analogy  to,  rather  than  on,  the  autho- 

of  Semain\  case,  and  that,  not  as  the  case  is  related  by 
d  CMe^  5  Bep.  91.,  whose  report  has  been  studiously  kept 
C|  and  has  never  been  cited  by  the  defendant's  counsel,  but 
I  the  case  of  Seyman  v.  GreAam^  Cro.  Eliz.  908.,  because 
a  expresdon  which  has  inadvertently  crept  into  Crok^s  re- 
;  his  words  are,  '^  And  note,  t;hat  Williams  agreed  with 
opinion  of  Yelverton  and  Fenner  in  omnibus:  and  that  the 
iff  might  not  break  any  man's  house  to  take  execution,  un- 

in  the  QsuetCs  case,  or  for  a  contempt,  &c."  And  the 
rt  of  King^a  Bench  have  proceeded  mainly  on  this  case, 
iog  by  analogy,  that  if  the  sheriff  may  break  open  for  a 

contempt, 
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18 1£.       contenipty  so  may  the  officer  of  the  House  of  CoiOmoiiB.    It  !• 

'      rather  a  loose  report,  if  a  ground  lor  bo  great  a  matt^  M  the 

BuB^BTT     breaking  open  a  house  is  included  in  an  "  iic"    There  are 
Abbot.       four  reports  of  this  case:  one  is  Lord  Cok^9%  who  says,  it  traa 
ruled,  that  lor  felony,    or  suspicion  of  felony,   the  King^a 
officer  may  break  the  house  to  appidhend  the  felon ;  and  diet 
for  two  reasons:  1.  for  the  oommonwealthft  for  it  ia  for  the 
good  of  the  commonwealth  to  apprelmid  felons ;  ft*  In  every 
£dony  the  King  hath  interest,  and  where  the  King  faafth  inte* 
rest,  the  writ  is  non  omtttat  propter  aliquMm  UbertaUm^  and  se 
the  liberty  at  priWlege  of  an  house  doth  net  hold  egalnit  the 
King.    It  hath  indeed  been  said,  that  the  House  of  Commons 
hath  the  power  to  break  the  house,  because  it  is  for  the  oom« 
monwealdi  that  it  should  have  in  sucfa  a  case  to  break  open 
a  house;  but  in  judgment  of  law  that  is  only  for  the  com* 
miHiwealth  which  is  done  by  the  officers  of  the  King^  es  head— 
0f  the  executive  power.    And  as  to  that  whid  is  aaid  by  Cr^k^ 
that  Williams  agreed  with  Fenner  and  Ydvertom  m  ommtutf  heaK* 
Yelvertori%  own  veportp  p»  28.  '*  unless  it  be  on  a  capias  yila^ 
gatum^  which  is  the  suit  of  the  Queen  for  the  contend  of  the 
£  4Q3  ]      party,  it  is  not  lawful  for  the  sheriff  to  enter  the  house  unlesB  it 
be  open,  as  the  18di  of  Edvo.  4*  is;  which  was  granted  fay  til 
the  justices,  contrary  to  the  bod&  18  Eiw.  S«  Exeeytiofu    Maot^ 
669*  reports  the  case  in  nearly  the  same  language  as  YAfoioa. 
The  present  case  is  not  that  of  a  process  at  the  suit  of  the  lUogi 
but  of  a  subject ;  and  the  oounsd  for  the  defendant  has  not  read 
even  the  report  in  Croke^  but  only  the  note  at  the  elid :  for  ^ 
Crth  it  is  said,  ^<  but  upon  a  eapia$  uilagatum  the  sheriff  may 
well  enter  any  man's  honse  to  apprehend  him ;  for  no  place 
ought  to  protect  him  against  the  Queen ;  and  he  being  out  of  the 
law,  shall  not  have  the  protection  of  the  law.    Malevtrer  v. 
Spinke^  Dy.  95»  b.  was  cited :  there  the  woids  sre^  ^  yet  we 
may  well  agree  that  in  some  cases  a  man  may  justify  a  tort^ 
done;  and  this  is  in  cases  which  sound  for  the  common  weaL» 
As  in  time  of  war,  a  man  may  well  justify  building  a  fortifiice— 
tion  upon  another  man's  land,  without  licence.    Aleo  one  mr^ 
justify  pulling  down  a  house  whidi  is  on  fire,  for  the  safeguanM 
of  the  houses  of  the  neighbours ;  for  these  are  cases  of  conmK^~ 
weal.     So  it  is,  if  a  sheriff  pursue  a  folon  to  a  house,  and,  9:» 
take  the  felon,  he  breaks  the  door  of  the  house;  this  is  jusfci* 
fiable,  because  it  is  for  the  common  weal  that  such  Ssiom  Acfidd 
be  taken.''    Hie  notes  to  Dyer^  written  by  21n0ij^  (X.  J.  are  i/ 

equa/ 
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^tspal  authority  with  the  text.     A  note,  ibid,  is,  *'  B7  the  coni-        1812. 

BUD  law  nb  house  may  be  broken  open  by  the  officer  of  the      

King  at  the  suit  of  a  common  person,  otherwise  at  the  suit  of     ''^^^'^ 
the  King;  bat  now,  by  21  Jac.  i.  c.  19.  s,  8.,  concerning  bank-       Abbot. 
mpts,  the  commissioners  may  break  open  the  house  of  another 
for  the  debt  of  the  debtor;  and  if  bankrupts  convey  their  goods 
to  their  neighbour's  house,  the  commissioners  cannot,  bat  the 
sheriff  may,  break  open  the  house,  because  he  is  the  sworn 
otBoer  of  the  King.    The  conunissioners  may  break  open  the 
booth  or  ship  of  another  to  get  at  the  bankrupt's  goods."    Yet 
tha  words  of  the  statute  are  general,  giving  power  to  break      [  409  ] 
open,  not  only  the  trunks,  chests,  shops,  and  warehouses,  but 
also  the  houses  and  chambers  where  the  goods  are  or  shall  be 
reputed  to  be;  yet,  though  the  commissioners  might  break  the 
ixxidis  and  the  shops,  yet  to  break  the  house,  the  sheriff,  who 
MB  the  cSBeer  of  the  Kiiig,  is  necessary." '  And  this,  although 
tlic  officer  or  officers  are,  by  the  words  of  the  statute,  to  be  ap« 
pointed  hy  tiie  warrant  of  the  commissioners  under  their  hand 
ttaL     It  should  seem  that  the  warrant  is  to  be  directed  to 
AmS,  not  to  the  messenger,  or  any  other  officer,  merely 
by  the  commissioners  of  bankrupt;  for  the  messenger 
^sannot  call  c»vt  the  jwsse  comitatus  in  case  of  resistance.    After 
^Bligent  search,  however,  no  instance  appears  of  any  warrant 
Erected  by  the  tt^mmissioners  of  bankrupt  to  any  one  to  break 
<sipeo  an  house :  but  this  case  shews  what  the  opinion  of  the 
jodges  of  that  time  was,  that  by  this  statute  the  conunissioners 
cmild  not  break  a  house  without  the  help  of  the  sworn  officer  of 
the  King.    Brigg^  case,  1  Ro.  Rep.  336.     On  an  attachment 
against  Briggt,  Coke  said  that  an  attachment  is  a  fwn  omittas  in 
itsd^  and  that  therefore  the  sheriff  may  break  his  house  to  take 
hnn ;  ibr  the  writ  is  for  his  person.    In  the  same  book,  1 12  and 
194.  are  reports  of  proceedings  against  the  same  defendant  upon 
a  qito  warramto  for  a  claim  of  a  forest ;  and  thence  it  is  to  be 
gathered,  that  the  attachment  was  upon  some  ofience  against, 
the  fbrest  laws,  which  were  so  severe,  that  under  the  writ  de  ho^ 
wime  replegiando^  the  cases  not  bailable  are,  de  morte  nominis^ 
and  deforestd  nostra.     Seeing  no  more  of  the  record  than  tiiis^ 
the  fiur  condasion  is,  that  the  attachment  vras  for  one  of  these 
•scepced  cases.    Next,  as  to  the  employment  of  a  military 
ibrcer  llle  plea  states  that  it  was  a  convenient  way:  it  does  not 
state  that  it  was-  adopted  on  account  of  the  refusal  of  the  sheriff 
to  caU  out  the  potse  eamitatus:  the  reason  is  left  to  conjecture. 
'  Wfatti  right  has  the  House  of  Oommons  to  ci^  out  a  military     [  410  ] 

force? 
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•28  li.       force?   We  must  suppose  that  tlie  Commander  in  Chie^  and 

' Secretary  of  State,  have  refused  to  send  the  miKtary 'force, 

^  ETT     ijjjfoj^  the  House  of  Commons  could  call  out  this  force.    Why 
Abbot.       have  they  not  then  committed  the  Commander  in  Chiei^  and 
Secretary  of  State,  for  a  contempt?  In  1784  tlie  House  of  Com- 
mons  passed  a  vote,  that  the  minister  had  lost  the  confidence  of 
the  House.     Suppose  on  his  obstinately  continuing  in  office 
they  had  voted  him  guilty  of  a  contempt!  If  they  had  caught 
him  in  the  House,  the  Serjeant  at  Arms  might  take  him.  If  he 
had  fortified  himself  in  his  own  house,  would  any  magistrate  or 
officer  of  the  crown  have  sent  constables  to  take  him?'  Would 
the  Commander  in  Chief  be  guilty  of  a  contempt  for  refusing  to 
lend  a  military  force  for  such  a  purpose?    It  may  be  admitted 
that  where  there  is  the  right,  there  are  the  means  of  effiecdng 
it.     If  then  the  House  has  not  the  power  of  effecting  it,  that  is 
a  plain  proof  it  has  not  the  right.     The  late  Mr.  Butte  says, 
**  the  House  of  Commons,  as  it  was  never  instituted  for  the 
support  of  peace  and  subordination,  is  miseraUy  appointed  for 
that  service,  having  no  stronger  weapon  than  its  mace,  nor  any 
better  officer  than  its  Serjeant  at  Arms,  whom  it  can  command 
of  its  own  proper  authority.*'     Next,  as  to  the  question  of  pri* 
vilege,  in  the  report  of  the  case  in  the  Court  below  will  be 
found  every  case  that  is  of  any  authority ;  and  there  is  no  one 
instance  in  which  either  the  House  of  Lord^  or  the  House  o 
Commons  hath  committed  for  a  libel,  as  for  a  contempt.     And 


in  the  earlier  times,  until  the  reign  of  Henry  the  Ei^th,  thi 
House  of  Commons  never  committed,  even  for  actual  obstrm 
tions,  unless  ^fter  petitioning  either  the  King,  or  the  House  o: 
Lords,  and  where  the  case  had  been  afterwards  referred  bacic 
to  themselves.     In  the  judgment  of  the  Court  of  King's  Bench, 
[  ^H  J      it  is  stated  that,  there  is  a  statutable  recognition  of  this  power, 
and  two  statutes  are  cited  in  support  of  tlie  doctrine :  the  first  isy 
that  which  was  made  by  reason  of  Slrode*8  case  in  4  Hen.  8> 
c.  8.,  in  the  Appendix  of  2{?f^^^^^'s  statutes,  vol.  9.  p.  115.    It 
was  the  case  of  imprisonment  of  a  member  in  a  dark  dungeon 
under  ground,  where  he  was  kept  in  irons,  on  bread  and  water, 
till  he  gave  security  for  payment  of  a  sum.     There  could  not  be 
a  grosser  breach  of  privilege ;  but  the  House  do  not  vote  it 
such;  the  legislature  makes  an  act  of  Parliament,  making  it  for 
the  first  time  a  breach  of  privilege,  and  enact  that  the  con- 
demnation and  execution  shall  be  void:  it  is  both  a  declaratory 
and  enacting  act;  and  it  enacts,  s.  3.,  that  if  any  person  be 
troubled  contrary  to  that  ordinance,  he  shall  have  action  an  tie 

case 
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cffie  against  every  such  person  or  persons  so  vexing  or  trou-        18  IS. 
bling  any,  contrary  to  that  ordinance.   It  furnishes  this  inference      — ^— 
then.     For  so  strong  and  gross  a  breach  of  privilege^  the  House        uanETT 
does  not  punish  the  Court  of  i>tannaries,  or  person  imprisoning;       Abbot. 
and  only  gives  to  the  party  injured,  not  for  the  present,  but  for 
any  future  injury,  an  action  on  the  case.     The  act  was  done 
when  Parliament  was  not  sitting;  and  so  it  was  no  obstruction 
of  their  proceedings ;  and  so  here,  the  libel  of  the  plaintiiF  being 
a  censure  on  a  past  transaction  of  the  House,  was  no  obstruction 
of  the  proceedings  of  ttie  House.     The  other  statute  is  that  of 
1  Jac.  1.  c.  13. ;  it  is  entitled,  "  nn  act  for  new  executions  to 
be  sued  against  any  which  shall  hereafter  be  delivered  out  of 
execution  by  privilege  of  Parliament,  and  for  discharge  of  them 
out  of  whose  custody  sudi  persons  shall  be  delivered."     The 
Concluding  clause  provides,*  that  *^  nothing  therein  contained 
shall  extend  to  the  diminishing*  of  any  punishment  to  be  there- 
after by  censure  of  Parliament  inflicted  upon  any  person  which 
tliereafter  shall  make  or  procure  to  be  made  any  such  arrest  as 
is  therein  aforesaid."    It  is  said  this  is  a  parliamentary  recog- 
xiition  of  the  right  of  Parliament  to  punish  arrests.     It  is,  in-      [  412  ] 
deed,  a  parliamentary  recognition  of  the  right  of  the  House  to 
prevent  such  arrests  as  tlierein  are  mentioned ;  but  those  are 
forests  made  pending  the  sitting  of  Parliament,  whicli  are  actual 
obstructions.     But  an  act  reserving  to  the  House  one  privilege 
in  an  especial  case,  where  the  privilege  is  absolutely  necessary 
£>r  carrying  on  the  business  of  the  country,  is  not  a  general  re- 
«:ognition  or  declaration  of  the  rights  of  Parliament  to  punish  in 
«11  sudi  cases.     These  are  the  only  statutes  which  have  been 
«ited  as  furnishing  a  legislative  recognition  of  the  alleged  right, 
^ext  are  to  be  considered  the  cases  which  are  supposed  to  fur- 
nish authority  as  precedents.     Postponing  Thorpi^  case,  the 
:£rBt  is  the  case  of  Ferrers^  1  HatselTs  Prec,  53.,  who,  being  a 
member  of  the  House  of  Commons,  and  being  arrested  in  Lon- 
dan^  the  House  sent  their  Seijeant  at  Arms  to  the  Compter^  to 
demand  delivery  of  the  prisoner,  and  an  affray  ensuing,  and  the 
Seijeant  being  repelled,  his  mace  broken,  and  his  servant  beat- 
en, the  Lower  House  complained  to  the  House  of  Peers,  who 
judging  the  contempt  to  be  very  great,  referred  the  punishment 
thereof  to  the  order  of  the  Commons  House.     They  refused  the 
writ  which  Lord  Chancellor  AudUy  offered  them,  they  being  of 
a  clear  opinion  that  all  commandments  and  other  acts  proceed- 
ing from  the  nether  House,  were  to  be  done  and  executed  by 
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ism.       tbeir  Serjeant  without  writ^  only  by  shew  of  bis  iiiaoe^  which 
was  his  warrant;  and  they  sent  their  Serjeant  to  require  the  de- 
livery o£FerrerSf  who  was  then  given  up,  and  on  the  {bllowing 
day  the  sherifb  were  sent  to  the  Towerj  and  their  oflkers  to 
NfWgate.    This  is  the  first  attempt  of  the  Lower  House  to  vin- 
dicate their  privileges  by  thrir  own  authority :  but  here  it  is  to 
be  observed,  first,  that  they  did  not  attempt  it  bat  by  the  autbo- 
[  413  ]     ri^  of  the  House  of  Peers;  next,  that  it  is  a  case  of  a  mixed 
nature,  and  that  Ferrers  was  entitled  to  his  privilege  as  a  ser* 
vant  of  the  King,  even  if  he  had  not  been  a  member  of  the 
House  of  Commons ;  thirdly,  that  it  is  punished  as  a  contempt 
of  the  High  Court  of  Parliament,  consisting  of  the  Kiog^  Lords, 
and  Commons,  as  his  Majesty  states,  in  his  address  to  both 
Houses.    **  And  further  we  be  informed  by  our  judges,  that  we 
at  no  time  stand  so  highly  in  our  Estate  rcriml,  as  in  the  time  of 
Parliament,  wherein  we  as  head,  and  you  as  members,  are  con- 
joined and  knit  together  into  one  body  politic,  so  as  whatsoever 
ofience  or  injury  during  that  time  is  ofiered  to  the  meanest  mem« 
ber  of  the  House,  is  to  be  judged  as  done  against  our  person 
and  the  whole  Court  of  Parliament;  which  prerogative  of  the 
Court  is  so  great,  (as  our  learned  counsel  informeth  us,)  as  all 
acts  and  processes  coming  out  of  any  other  inferior  Court, 
must  for  the  time    cease   and  give   place  to  the  highest** 
**  Whereupon  Sir  Edxoard  MantagUj  then  Lord  Chief"  Justice» 
very  gravely  declared  his  opinion,  confirming  by  divers  reasons 
all  that  the  King  had  said,  which  was  assented  to  by  all  the 
residue,  none  speaking  to  the  contrary."    This,  therefore,  is  of 
little  weight  as  an  authority  that  the  House  of  Commons  alon^ 
had  power  to  commit.      In  HalFs  case,  1  Hats.  92.  127.  the- 
House  of  Commons  committed  Mr.  Hall  to  the  Tatioer  for  si^ 
months,  and  umtil  be  should  make  retractation,  and  fined  bins 
500  marks,  and  expelled  him  the  House,  for  a  libel,  which  was 
complained  of»  ^*  not  only  ns  reproaching  some  particular  good 
members  of  the  House,  but  also  very  much  slanderous  and  de- 
rogatory to  the  general  authority,  power,  and  state  of  that 
House,  and  prejudicial  to  the  validity  of  its  proceedings  in 
making  and  establishing  of  laws.    This  was  another  mixed  case. 
The  ofiender  published  a  book  containing  not  only  a  slander 
on  tlie  proceedings  of  the  House,  but,  as  appears  in  page  IS?} 
[  414  ]      containing  the  debates  of  the  House.    It  was,  to  a  late  period, 
looked  on  as  a  clear  contempt  to  publish  the  debates  of  the 
House*    And  as  it  now  may  be  concluded  from  daily  practice 

that 
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tbat  it  18  no  longer  sachy  a  commitmeiit  wherein  that  cvScnet       Itlfi; 
fiirmed  an  ingredient,  cennot  be  thought  an  authority  for  the 
|ixesent  eaie.     In  1691,  the  memorable  year  in  which  Lord 
Cote  and  Mr.  Sddem  did  80  much  for  the  constitntioa  of  the' 
country^  Fkgdfs  case  occurred,  1  (kmmomi  Jomm.  598  and  9* 
60S  and  60&     The  House  of  Commons  claimed  a  iigfat  to  po- 
nish  for  libels  gaaenJiy,  not  for  libels  on  their  own  proceedings 
only;  andtheypassed  judgment  upcmiScyKf  accordingly.    This 
was  the  case  of  a  libel  on  the  Queen  of  Bohemiat  the  Kingf  s 
daufghter ;  but  the  King^  though  the  libel  were  on  hb  daughter, 
did  not  ^iprove  tlie  judgment;  and  by  the  Chancellor  of  the 
Exchequer,  /<  thanking  the  zeal  of  the  House,  puts  two  que« 
lies :  1.  Whether  the  extent  and  power  of  the  House  were  to 
examine  and  punish  offences  not  of  ^members  of  die  Houses  or 
general  grievances  ?    2dly.  To  censuns  a  denying  party  without 
eccfisation  on  oath."     And  it  is  curious  to  see  the  efiect  of  thia 
message  on  the  mind  of  Sir  £»  Cokc^  who  had  es^ressed  him^ 
aelf  so  strongly  on  the  question;  and  the  opinion  of  Att(wney« 
General  Noy^  (who,  according  to  Lord  Clarendont  was  a  prin^ 
cqiol  instrument  in  hurrying  that  Prinoe  into  the  arbitrary  mea* 
sores  that  caused  his  destruction,)  is  thus  expressed.     *^  No 
^oobC  but  in  some  cases  this  House  may  give  judgment.    In 
xnatters  of  returns,  or  concerning  members  of  our  Housob  or 
jfidling  out  in  our  view  in  parliamegt  time ;  but,  for  foreign  b»* 
.anessb  knoweth  not  honMire^  can  judge  it ;  knoweth  not  but  the 
natter  of  judicature  remaineth  above  with  the  Lords ;  knoweth 
not  that  we  have  used  to  give  judgment  in  any  case  hot  those 
before  mentioned."    SSr  £•  Cakg  also  says^  ^<  No  questaoo  but 
diis  is  a  House  of  record,  and  that  it  hath  power  df  judicatnre 
m  some  cases.    Have  power  to  judge  of  returns,  and  members     {  415  ] 
/of  oiur  House.    We  make  a  wanrant  to  the  great  seal,  therefore 
a  power  of  record.    One  member  offending  out  of  the  parlia* 
ffien^  when  he  came  hither  and  justified  i^  was  censured  for  it. 
Kin^s  Bench,  nor  any  other  Court,  can  judge  in  all  cases.*' 
Here  Sir  £•  Coke  is  maintaining  escactly  the  doctrine  which 
ifqy  stated,  and  which  the  plaintiff  in  error  now  asserts  \  tat  ha 
does  not  deny  the  authority  of  the  House  in  matters  there  enn* 
<nerated.    The  House  of  Lords  afterwards  decided  the  case, 
Hnd  ittfictfd  a  severe  punishment,  that  the  House  of  Commons 
knight  not  seem  to  have  gone  further  than  the  nature  of  thecase 
xequired.    In  a  case  whioh  occurred  in  36  JBliz.  there  was  a 
4oBbt  of  the  mawfer  in  which  a  member  of  the  Houses  who  had 

been 
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1819.'       been  arrested  was  to  be  relieved;  and  Coke  said  it  was  by  war«* 

rant  from  the  House'  of  Commons  to  the  Lord  Chancellor,  who 

Boanrt     thereon  should  issue  a  writ  of  supersedeas :  and  Lord  Cote  says 
AVBOT.       his  hand  shall  not  sign  a  warrant  which  his  heart  would  not  ap- 
prove ;  and  if  he  were  to  sign  such  an  one,  the' Chancellor  would 
enquire  of  it.     This  is  extremely  strong  coming  from  Lord 
Coke^  in  the  35  IStiz.  1  Hatsellj  p.  96.  •  On  10th  Feb.  1584^  a 
motion  was  made  touching  the  opinion  of  the  House  for  privi- 
lege in  case  of  a  subpoena  out  of  Chancery  served  on  Ridiard 
Ookcj  Esq.  and  a  deputation  thereon  was  sent' to  Sir  TTbmffar 
« BroMey,  the  Lord  Chancellor,  who  answered,  he  thought  the 
House  had  no  such  privilege  against  subpcenafs  as  they  pre- 
tended;  neither  would  he  allow  of  any  precedent  of  this' House 
committed  unto  them,  formerly  used  in  that  behiJf,  unliess  this 
House  could  also  prove  the  same  to  have  been  likewise'  there-^ 
upon  allowed,  and  ratified  also  by  the  precedents  in  the  Court' 
of  Chancery  :**  search  was  directed  to  be  made  ibr  precedents,' 
but  no  report  thereof  appears  to  have  been  made.    The  extent 
[  416  ]     of  their  privil^es,  therefore,  was  at  that  time  a  matter  to*  be 
determined  by  the  Courts  of  Law.    In  1  Hats.  107*  and  162. 
Fitzherberfs  casey  Sir  '£.  Coke  says,  before  a  writ  of  privilege 
should  be  granted,  <*  it  would  best  suit  the  gra^ty  of  the  House 
to  grant  a  habeas  corpus  cum  causd^  returnable  in  Chancery,  the 
sheriff  to  appear,  and  the  whole  matter  being  transmitted  out  of 
the  Chancery,  the  House  then  to  judge  upon  the  whole  record, 
by  which  means  it  would  be  no  escape  in  the  sheriff,  nor  would 
the  party  lose  his  action  of  debt,  though  Fitzherbert  should  be 
ddivered.**    Therefore,  even  in  the  reign  of  Queen  Mizabeih, 
when  Coke  was  speaker,  and  in  that  of  James  the  First,  when 
the  King  sent  his  message  to  the  Commons,  misliking  their 
proceedings,  these  were  the  opinions  of  my  Lord  Cokcj  which  it 
is  proper  should  be  seen  before  considering  the  4  Inst.     Ptyrme 
and  Selden  have  proved  that  the  modus  tenendi  parliamerUum  in 
Angtioj  on  which  most  of  the  first  chapter  of  the  4  Inst,  is 
founded,  is  a  forgery.    Therefore  most  of  that  treatise  must  falL 
In  the  4  Inst.  £4.,  however,  where  Lord  Coke  speaks  of  the  pri- 
vilege of  Parliament,  there  is  no  instance  of  any  exercise  of  the 
power  of  the  House  to  commit  for  contempt :  the  cases  of  the 
master  of  the  Temple  and  Bogo  de  Clare^  there  cited,  are  admit- 
ted by  the  Court  of  King's  Bench  to  be  in  no  wise  applicable. 
The  only  applicable  case  is  that  of  Long^  who  had  bribed  the 
mayor  of  fVestbwy  to  return  him,  and  the  mayor  was  fined  and 

imprisoned. 
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irisoned,  and  Long  was  removed,  as  Lord  Coke  says,  4  InsL        181S* 

;  but  his  accuracy  on  Uiis  subject  may  be  doubted,  for  a  MS.      

e  on  this  passage  oilMtANarthit^ton^  as  good  a  constitu-  ^''^■'t 
lal  lawyer  as  ever  livedi  is  this :  "  Ntda^  though  we  find  from  Abbot. 
joamals  that  a  pursuivant  was  sent  for  the  mayor,  yet  we  no 
eve  find  he  attended,  or  was  imprisoned."  Lord  Coke  says, 
L5;,  ^^  Itxslex  et  consuetudo  parliamerUij  that  all  weighty  mat- 
I  in  any  Parliament  moved  concerning  the  Peers  of  the  realm, 
Qommons  in  Parliament  assembled,  ought  to  be  determined, 
iidged,  and  discussed  by  the  course  of  the  Parliament,  and  not  [417] 
the  civil  law,  nor  yet  by  the  common  law  of  this  realm,  used 
more  inferior  courts,  which  was  so  declared  to  be  secundum 
BM  ft  coHMuetudinum  parliamenti,  concerning  the  Peers  of  the 
ihn,  by  the  King  and  all  the  L>ords  Spiritual  and  Temporal ; 
1  the  like^  pari  rationed  is  for  the  Commons,  for  any  thing 
He  in  the  House  of  Commons ;  and  the  rather,  for  that  by 
>ther  law  and  custom  of  Parliament,  the  King  cannot  take 
ibe  of  any  thing  said  or  done  in  the  House  of  Commons,  but 
the  tepoTi  of  the  House  of  Commons,  and  every  member  of 
Parliament  hath  a  judicial  place,  and  can  be  no  witness, 
d  this  is  the  reason  that  judges  ought  not  to  give  any  opinion 
t  matter  of  Parliament,  because  it  is  not  to  be  decided  by  the  . 
omon  laws,  but  secundum  legem  et  consuetudmem  parliamenti^ 
1  so  the  judges  in  divers  Parliaments  have  confessed ;  and 
ae  hold  that  every  offence  committed  in  any  court,  punish- 
e  bty  that  court,  must  be  punished,  proceeding  criminally,  in 
^  same  court,  or  in  some  higher,  and  not  in  any  inferior  court; 
1  the  Court  of  Parliament  hath  no  higher.^  It  seems  a  ne- 
sary  conclusion,  not  that  the  House  of  Commons  hath  this 
Krer,  but  that  the  power  is  with  the  entire  Court  of  Parliament 
slf ;  and  that  where  the  usual  course  of  the  law  is  not  suffi- 
Dt,  the  Parliament  may  interfere  and  supply  it.  But  the  chief 
qport  of  the  doctrine  maintained  by  the  defendant  b  Thorpes 
e.  Rot.  Pad.  if/.  ?•  vol,  6.  p.  294.  and  voL  5.  pp.  239  and 
X  1  Hats.  prcc.  28.  Thomas  Thorpe^  who  had  been  a  Baron 
Lhe  Exchequer,  and  Speaker  of  the  House  of  Commons,  was 
omitted  in  execution  at  the  suit  of  the  Duke  of  York*  In  the 
1  year  of  Henry  the  Sixth,  on  th^  14th  of  February,  the 
»mmon8  present  a  petition  to  the  King  and  Lords  l^iritual 
i  Temporal  in  Parliament  assembled,  '^  that  they  may  have 
d  enjoy  such  liberties  and  privileges  as  they  have  been  accus-  [  418  ] 
n«d  to,  and  have  of  old  time  used,  for  coming  to  Parliament; 

and 
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ISra:  «Bd  agracdblf  to  dmie  libertlerand  ptirleg&Bf  dnt  3l«ila 
21orp^,  their  oommoii  speaker^  and  Ifidtor  RdgfUf  membera  o 
the  Mud  Barliamenty  then  being  in  priscm,  vwy  go  at  large  anc 
at  liberty,  fer  the  well  fulBUing  of  the  aaid  ParUament."  ^  Bern 
the  15th  d«f  of  February  it  was  opened  and  decUtred  to  tlft 
Lends  £^>iritual  and  Temporal,  being  in  the  Parliament  C!ham 
bsr,  \fy  the  oounsel  of  the  Ikdce  of  Yorkf  that  whefe  Tkomoi 
Tiorpefin  96  H,  6.  eameto  the  place  of  llie  Bishop  of  2}Mribn^ 
and  then  and  there  took  and  bare  awayeertain  goods  and  diat 
tels  of  the  said  Dnke,  against  his  wUl  and  licence^  and  Aere> 
mpon  the  sane  Doke  eame  and  took  his  aetion  by  bill  in  IB 
^aelmas  term  then  last,  against  the  said  Tkomoi  in  the  Ooort  o 
Eaccbeqoer,  according  to  the  privilege  of  the  same  eourtf  (fiir  « 
much  as  the  said  Tkomas  was  one  of  the  court,  by  which  privi 
kge  he  ou^  to  be  impleaded  in  that  Court  of  Ex^equeVy  ii 
such  oases,  and  in  none  other  court,)  to  the  which  IhII  die  mU 
TJkomas  wilfully  appeared,  and  had  divers  days  to  imparle  athi 
request  and  desire,  and  to  the  said  bill  and  action  aiyswered  mtt 
pleaded  not  guilty;  whereupon  there  was  awarded  in  the  sai< 
£]EGlie(|uer  a  venirejbdas  to  the  aheriffof  Middletex^  retmmabl 
in  the  snd  Exchequer,  and  there,  by  the  jury  that  passed  bs 
tween  the  aaid  Duke  and  the  said  Ttumuu^  it  was  found  tiiat  tt 
said  Thomas  was  g^ty  of  the  trespass  contained  in  the  sai* 
bill ;  and  the  said  jury  assessed  Ae  damages  to  the  aud  Dnh 
for  the  said  trespass  to  1000/.  and  for  his  costs  lOf.;  and  ther» 
upon  judgment  was  given  in  the  said  Exchequer,  and  the  slid 
T'homas,  according  to  the  course  of  the  lav,  was  committed  to 
the  Fleet  for  the  fine  belonging  to  the  King  ip  that  bebolf :  tnd 
thereupon  it  was  priced  humbly  of  the  behalf  of  the  same  Duke, 
that  it  should  like  their  good  Lordships,  (considering  that  thi 

[419]  trespass  was  done  and  committed  by  the  said  Thovuts  since  thi 
beginning  of  this  present  Parliament,  and  also  the  said  hill  anc 
action  were  taken  and  come,  and  by  process  of  law  judgBsen 
thereon  given  against  the  said  Thomas  in  time  of  vacation  of  th 
same  Parliament^  and  not  in  Parliament  time,  and  also  that  i 
the  said  Thomas  should  be  released  by  privilege  of  Parliameu 
before  the  time  that  the  said  Duke  should  be  satisfied  of  his  sai< 
damages  and  costs,  the  said  Duke  should  be  without  remedy  i 
diat  behalf)  that  the  said  Thomas^  according  to  the  law,  b 
kept  in  word  to  the  time  that  he  have  fully  content  and  satisfia 
the  said  Dake  of  his  full  damages  and  costs.  The  said  Lord 
Spiritual  and  Temporal^  n<$  intending  to  nppeecb  or  hurt  thi 

libertie 
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libvtiai  and  privileges  of  them  that  were  come  Cdt  the  com*        181fi. 

mune  of  this  hind  to  this  present  Parliament^  but  equally,  after      

the  course  of  law,  to  minister  justice,  and  to  faaTe  knowledge      Buaonr 
what  the  law  will  weigh  in  that  behalf  opened  and  declared  to       Abbot. 
the  justices  the  premises^  and  asked  of  them  whether  the  siud 
Tkomas  ought  to  be  delivered  from  prison,  by  force  and  virtue 
of  the  privilege  of  Parliament,  or  no.    To  the  which  question 
the  Chief  Justice^  in  the  name  of  all  the  justices,  after  sad  com- 
munication and  mature  deliberation  had  among  them,  answered 
and  sud;  **  that  they  ought  not  to  answer  that  question,  for  it 
hath  not  been  used  aforetime  that  the  justices  should  in  anywise 
determine  the  privilege  of  this  High  Court  of  Parliament;  for 
it  is  so  high  and  mighty  in  its  nature,  that  it  may  make  law, 
and,  that  is  law,  it  may  make  no  law ;  and  the  determination 
and  knowledge  of  that  privilege  belongeth  to  the  Lords  of  the 
Parliament,  and  not  to  the  justices.    But  as  for  declaration  of 
proceeding  in  the  Lower  Courts,  in  such  case  as  writs  6[  super* 
spleas  of  privilege  of  Parliament  be  brought  and  delivered,  the 
said  Chief  Justice  said,  that  there  be  many  and  divera  supers 
sedeas  of  privilege  of  Parliament  brought  into  tlie  courts,  but     [  480  ] 
there  is  no  general  supersedeas  brought  to  surcease  of  all  pro- 
cesses; for  if  there  should  be,  it  should  seem  that  the  High 
Court  of  Parliament,  which  ministereth  all  justice  and  equity, 
should  let  the  process  of  the  common  law,  and  so  it  should  put 
the  par^  complainant  without  remedy,  for  so  much  as  actions  at 
coamion  law  be  not  determined  in  this  High  Court  of  Parlia- 
ment; and  if  any  person  that  is  a  member  of  tliis  High  Court 
of  Parliament  be  arrested,  in  such  cases  as  be  not  for  treason, 
or  felony,  or  sure^  of  the  peace,  or  for  a  condemnation  had  b^ 
fore  the  Parliament,  it  is  used  that  all  such  persons  should  be 
released  of  sudi  arrests,  and  make  an  attorney,  so  that  they  may 
have  their  freedom  and  liberty  freely  to  attend  upon  the  Parlia^ 
ment.    Afler  which  answer  and  declaration,  it  was  thoroughly 
ilgreed,  assented,  and  concluded  by  the  Lords  Spiritual  and 
Temporal,  that  the  said  Thomas^  according  to  the  law,  should 
retoain  still  in  prison  for  the  causes  aforesaid,  the  privilege  of 
Parliament,  or  that  the  same  Thomas  was  speaker  of  the  Par- 
liament, notwithstanding;  and  that  the  premises  should  be 
opened  and  declared'  to  them  that  were  come  for  the  commune 
of  thb  land,  and  that  they  should  be  charged  and  commanded 
iu  the  Kuqg's  name  that  they  with  all  goodly  haste  and  speed 
proceed  to  the  election  of  another  speaker/*    It  could  not,  how- 

ever. 
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181-8.       ever,  bare  been  the  meaningof  the  judges  in  thifi  case^  that  fhe- 
Honse  of  Commons  of  itself  could  make  and  unniaike  law.    In 
the  same  year,  32  H.  6^  three  days  before  this»  the  Duke  of 
YorkjvAio  had  levied  an  army,  had  actually  compelled  the  Kin^* 
to  make  him  President  of  the  Parliament   5  Bat*  Pari.  £59.' 
And  on  the  third  day  of  April  following  he  was  declared  Pr«>» 
tector  by  an  act  of  Parliament.     The  Duke  was  not  content  to 
have  the  opinion  of  the  judges  as  to  the  keeping  Thorpe  in  pri- 
son only,  but  he  also  desired  to  have  their  opinion  upon  his 
own  title  to  the  crown.    There  was  no  difficulty  to  be  solved^ 
as  it  depended  on  the  fact  whether  he  descended  from  the  eldest 
or  the  youngest  sister;  but  the  judges  not  only  gave  no  opinion 
upon  it,  but  it  was  also  referred  to  all  the  King^s  counsel  and 
seijeants  at  law,  who  discovered  that  they  knew  as  little  of  it 
The  King  then  proposed  the  question  of  the  adverse  dium,  with 
an  assurance  that  the  answer  should  be  of  no  detriment  to  them, 
but  could  get  no  opinion  either  from  the  judges  or  the  bar ;  and 
it  was  ultimately  referred  to  the  Lords,  who  in  like  manner  de- 
cided nothing,  but  a  compromise  was  made.     This  was  in  Fe^ 
hruary ;  the  battle  of  Northampton  was  in  the  May  following, 
and  the  battle  of  St.  Albans^  where  Henry  the  Silih  was  taken 
prisoner,  happened  five  years  after.    Under  such  circumstances 
little  weight  is  due  to  such  an  authority.     This  and  Lord  Shaftes^ 
hur^%  case,  however,  were  the  chief  foundations  of  the  nnmerous 
cases  of  privilege  since  decided,  as  appears  from  the  argument 
of  Sir  Robert  Atkins,  "  On  the  power  of  dispeusing  with  penaL 
statutes,"  against  the  case  of  non  obstantesy  Sir  Edward  Hal^s 
case,  2  Sho.  475.,  where,  by  all  the  judges  in  the  Exchequer- 
chamber,  non  obstantes  were  held   valid,   on  the  authority  of 
Henry  the  Seventh  having  made  a  sheriff  for  life,  non  obstanie 
the  statute ;  and  if  that  were  b&d,  all  the  other  superstructure 
must  be  bad.     So  is  it  here.     Thomas  Thorpe  was  taken  prisoner 
fighting  by  the  side  of  the  King,  at  the  battle  of  NorthampUmj 
and  Roger  Thorpe  was  taken  in  arms ;  and  in  an  action  of  tres- 
pass brought  against  him  by  Co//,  an  adherent  of  the-  Duke's, 
judgment  passed  for  2000/.    Roger  Thorpe  petitioned  Henry 
the  Seventh  to  be  restored  to  his  possessions,  and  it  was  granted. 
That  petition,  6  Rot.  Pari.  295.  sets  forth  the  nature  of  the 
trespass  of  Thomas  Thorpe^  the  father.     It  states,  that  ^*  thtf 
Duke  of  York  by  the  excitation,  stirring,  and  moving  of  one 
Thomas  Colty  Esq.  bising  nigh  of  councell  with  the  said  Duke, 
grievously  maligned  against  the  said  lliomas  Thorpe  for  the 

true 
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tme  and  fkithiul  service  that  he  had  done  and  owed  to  the       ,1812* 
said  late  King  Harry  the  Sixth,  and  thereupon  tlie  said  late      ■ 
Duke  affirmed  a  bill  of  trespass  against  the  said  Thomas  Thorpe        ^■^*" 
in  the  Court  of  tire.  King's  Exchequer,  supposing  by  the  same       Abbot. 
bill,  that  the  said  Thomas  Thorpe  should  have  taken  from  the 
same  Duke  divers  goods  and  chattels  to  the  amount  of  2000/., 
vhere  in  truth  the  said  lYiomas  never  took  no  such  goods  of 
the    said   Duke;    only  by   commandment  of  the   said'  King 
Harryj  the  said  Thomas  Tfiorpe  arrested  certain  harness,  and 
other  habiliments  of  war,  of  the  said  Duke's ;  for  which  action  the 
said  TTkomas  Thorpe^  by  special  labour,  and  untrue  means  of  the 
said  JTiamas  CM,  was  condemned  to  the  said  Duke,  in  1010/., 
by  ^virtue  of  which  condemnation,  the  said  Thomas  Thorpe  was 
afterwards  in  the  prison  of  the  Fleet,  and  there  kept  unto  the 
time  be  had  fully  contented  and  paid  to  the  said  Duke  the  said 
sum  of  ]010/. ;  and  after  that  the  said  Thomas  Thorpe  was  with 
the  said  King  Harry  the  Sixtli  in  his  service,  and  by  his  com- 
mand, at  the  field  at  Northamptofi,  and  there  was  taken  prisoner, 
and  in  great  jeopardy  of  his  life,  and  from  thence  had  first  to 
iae  prison  at  Newgate,  and  after  to  the  prison  of  the  Marshalsea, 
md  there  kept  in  streight  prison :  and  after,  for  the  faithful 
^Tvice,  truth,  and  allegiance  that  he  owed  and  bare  to  the  said 

King  Harry,  was  cruelly,  contrary  to  all  law  and  consci- 
beheaded  and  put  to  death  in  Haryngey  Park,  in  the 

ity  of  Middlesex,  and  all  his  goods  and  chattels  utterly  taken, 
■^libed,  and  spoiled  from  him  by  divers  mis- ruled  persons,  re- 
>^t  to  the  said  late  King,  in  the  time  of  great  commotion  and 
-ixmble  had  in  this  land,  the  said  Roger  Thaipe  then  being  in 
^^Tfice  of  the  said  late  King  out  of  this  land,  in  the  casde  of 
^syiKS,  in  the  county  of  Gttynes,  in  the  marches  of  CaUys,  in 
™€  company  of  Harry  then  Duke  of  Somerset.  The  case,  there-  [  423  ] 
"^^  is  this :  tlie  King  commands  tlie  Chief  Baron  to  seize  the 
^^Briike  array  of  the  Duke  in  flagrant  rebellion  :  he  does  it,  and 
^^^  the  Duke  lias  succeeded,  he  causes  the  Baron  to  be  con- 
^QUined  to  die  for  so  doing.  Such  a  case  as  this  cap  never  stand 
**  an  authority  in  a  Court  of  Law.  I  shall  touch  on  no  other 
^•■es  down  to  the  time  of  the  rebellion.  Lord  Clarendon,  Hist. 
^^/iVoL  1. 212.  says,  "  After  the  act  for  the  continuance  of  the 
^^iament,.the  House  of  Commons  took  much  more  upon  them 
'^  point  of  their  privileges  than  they  had  done,  and  more  un- 
^^Valued  the  concurrence  of  the  Peers ;  though  that  act  neither 
^'^Icd  any  thing  to,  nor  extended  their  jurisdiction ;  which 
Vox*  IV.  G  g  jurisdiction, 
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1812.       jarisdiction,  the  wisdom  of  former  ages  kept  from  being  limited 
■  or  defined ;  there  being  then  no  danger  of  excess ;  and  it  being 

BuRnsTT  jnmjh  more  agreeable  to  the  nature  of  the  supreme  court  to 
Abbot.  have  an  unlimited  jurisdiction.  But  now  that  they  could  not 
be  dissolved  without  their  own  consent^  (the  apprehension  and 
feaf  whereof  had  always  before  kept  them  within  some  bounds 
of  modes^,)  they  called  any  power  they  pleased  to  assume  to 
themselves,  <*  a  branch  of  their  privilege;"  and  any  opposing 
or  questioning  of  that  power,  *<  a  breach  of  their  privileges,** 
which  all  men  were  bound  to  defend  by  their  late  protestation  ^ 
and  they  were  the  only  proper  judges  of  their  own  privil^es^ 
^  Hereupon  they  called  whom  they  pleased  ^'  Delinqnenta,''  re — 

ceived  complaints  of  all  kinds,  and  committed  to  prisosrs 
whom  they  pleased:  which  had  never  been  done  or  At^ 
tempted  before  this  parliament;  exc^t  in  some  appareiaiL 
breach,  as  the  arresting  a  privileged  person,  or  the  lik^**  A 
privileges  of  all  courts  are  the  same.  The  Courts  of  coi 
mon  law  have  no  jurisdiction  over  an  Ecclesiastical  Court, 
over  a  visitor ;  but  if  they  exceed  their  jurisdiction,  the  Couirtu 
[  424  ]  of  law  will  interfere;  and  will  grant  a  prdiiibition  :  if  the  mmUk 
ter  be  within  their  jurisdicticxi,  the  Courts  of  law  wtU  lematMC 
the  cause  to  them.  So  here,  the  law  oiacts  what  are  ik^ 
privileges  of  parliament  This  Court  will  examine^  and  if  th^ 
matter  be  within  the  jurisdiction  of  the  Parliament,  will  send  i 
back  to  them.  And  in  another  work,  the  answer  to  the 
tkan  of  Hobbesy  Lord  Clarendon  sa}^  of  the  pretended  privil^o^ 
of  the  Commons,  *<  They  were  begotten  iq  usurpation,  broa^it^ 
forth  in  treason,  and  nurtured  in  rebellion;"  and  it  is  rather  a^ 
strange  coincidence,  that  the  House  of  Commons  began  first  to^ 
command  the  King's  forces  to  enforce  their  own  orders,  and^ 
went  on,  till  they  brought  their  King  to  the  scaffold.  Tfaere^ 
was  never  an  instanoe,  from  that  day  hitherto,  of  any  House  oS^ 
Commons  using  the  power  of  commanding  the  military  till  th9 
present  instance ;  and  thou^  I  do  not  insinuate  that  the  pre- 
sent Houselof  Commons  are  likely  to  act  in  that  manner,  yet  iS 
you  acknowledge  their  right  by  law  to  command  the  King'^' 
troops,  you  will  give  them  that  force,  which  may  be  abused  t^ 
the  worst  purposes,  and  which  has  never  before  been  exerted 
without  bringing  the  Sovereign  to  an  untimely  ead.  This 
and  Lord  Shaftetbitn/sj  1  MoJU  144.  are  in  no  way  parall 
Bain^ofrdy  C  J.  speaks  of  the  mischievous  consequence  dTveCap^ 
•ng  the  business  of  parlian^ent.    The  present  case  concerns 

'f  raatt:^^ 
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matter  pnsf,  and  can  in  nowise  retard  the  business  of  Parlia-        1812. 

ment.     But  andther  circumstance  is  important;  that  was  the      ^ 

case  of  a  peer ;  if  you  imprison  a  peer,  you  deprive  him  alone  ^u'^^ett 
of  his  privilege :  but  here  the  populous  city  of  Westminster  is  Abbot. 
deprived  of  its  share  in  the  representation  for  a  whole  sessions. 
The  House  of  Commons  had  no  right  or  power  to  interrupt  the 
due  proceedings  of  Parliament :  they  might  have  expelled  the 
plaintiff;  and  the  City  might  have  returned  another:  but  the  same 
reason,  of  not  preventing  the  business  of  the  Parliament,  which  [  425  ] 
operated  against  Lord  Shaftedmn/^  discharge,  is  equally  forcible 
against  the  plaintiff's  imprisonment  [Graham^  B.  Does  not 
that  reason  apply  to  every  commitment  of  a  member,  however 
miqaestionable  ?]  In  a  less  degree.  Lord  Shqftesbun/'s  case,  1 
Mod.  144.  has  often  been  cited,  but  never  has  it  been  examined, 
to  see  what  was  the  ultimate  result  on  the  Journals.  It  occurred 
in  1677,  1  LardsT  Jotimals^  195.  15th  Feb.  1676-7.  A  proro- 
gation of  parliament  having  been  made  for  fifteen  months,  he 
maintained  that  it  was  illegal,  and  that  the  Parliament  was  dis- 
solved. The  Court  of  King's  Bench  refused  to  discharge  him 
on  habeas  corpus^  as  we  have  seen ;  but  within  three  years  aft:er, 
on  the  13th  of  November  1680,  there  is  the  following  entry  in  the 
Lords'  Journals :  **  Whereas  the  Duke  of  Buckingham^  Earls  of 
Salisbury  and  Shaftesbury  and  the  Lord  Wharton^  were,  contrary 
to  the  freedom  of  Parliament,  committed  to  prison  by  order  of 
the  Lords'  House  of  the  15th  of  February  1676;  whereupon  fol- 
lowed a  series  of  many  unprecedented  proceedings,  derogatory  to 
the  authority  of  Parliament,  and  of  evil  example  and  precedent  to 
posterity ;  for  vacating,  making  void,  and  destroying  such  pre- 
cedents for  ever,  and  in  vindication  of  the  authority  and  freedom 
of  Parliament,  upon  complaint  hereof  made^  and  due  considera- 
tion and  debate  thereof  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  assembled,  it  is  ordered,  decreed,  and  adjudged, 
that  the  said  order  and  proceedings  concerning  the  said  Lords 
were  unparliamentary  from  the  beginning,  and  in  the  whole 
progress  thereof,  and  therefore  are  all  ordered  to  be  vacated  (by 
virtue  of  this  judgment,)  in  the  journal  books  of  this  House,  that 
the  same,  or  any  of  them,  may  never  be  drawn  into  precedent 
Wot  the  future."  If  it  be  said,  that  may  be  the  entry  on  the 
Xords'  Journals,  but  look  to  the  opinion  of  the  Judges  of  the 
Kkfurt  of  King's  Bench ;  tlie  answer  is,  first,  that  at  least  the  r  ^^6  1 
House  of  Lords  thought  they  had  no  authority  to  commit  him ; 
ad  can  that  decision  be  good,  which  held  that  the  Lords  had  a 

G  g  2  power 
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Id  12.  *  power,  which  they  who  acted,  themselves  held  bad?  But  thd 
— —  argument  is  stronger  here;  for  it  would  be  curious  to  see  the 
BuRDETT      CQurt  of  Exchequer-chamber  affirming  a  judgment  of  the  Court 

Abbot.  of  King's  Bench,  which  is  to  go  up  to  the  Lords,  who  would  say, 
"  We  are  bound  by  the  precedents  of  our  forefathers  on  our  own 
Journals,  to  say  that  these  unparliamentary  proceedipgs  shall 
not  be  a  precedent  for  the  future."  If  this  be  so,  it  renders  it 
unnecessary  on  behalf  of  the  plain lifF  to  observe  on  the  cases  of 
Brass  Crosby^  Murray  and  Olive7\  And  it  is  remarkable,  that 
the  Court  of  Common  Pleas,  in  the  case  of  Brass  Crosby^  looked 
only  into  the  law  reports,  and  not  into  the  Journals ;  for  De 
Greyy  C.  J.  says,  that  Lord  Shajlcshoy^s  case  was  never  com- 
plained of  till  1704,  whereas  the  Lords  had  thus  annulled  their 
own  act  in  1680.  From  that  time  to  the  Revolution  there  was 
no  case  of  any  consequence.  The  first  after  the  Revolution  was 
the  case  of  the  Kentish  petition  to  the  House  of  Commons,  13 
Com.  Journals^  518.  May  8,  1701.  That  petition  set  forth,  *^  that 
the  petitioners,  deeply  concerned  at  the  dangerous  state  of  this 
kingdom  and  of  all  Europe^  considering  that  the  fate  of  them 
and  their  posterity  depended  on  the  wisdom  of  their  representa- 
tives in  parliament,  thought  themselves  bound  in  duty,  humbly 
to  lay  befdre  that  Honourable  House  the  consequence  in  that 
conjuncture  of  a  speedy  resolution  and  most  sincere  endeavour  to 
.  answer  the  great  trusts  reposed  in  their  said  representatives  by 
the  country ;  and  in  regard  that  from  the  experience  of  all  ages^ 
it  was  manifest  no  nation  could  be  great  or  happy  without  union, 
they  hoped  no  pretence  whatsoever  should  be  able  to  create  a 
misunderstanding  amongst  themselves,  or  the  least  distrust  of 

[  427  ]  his  Majesty,  whose  great  actions  for  this  nation  were  writ  in  the 
hearts  of  his  subjects,  and  could  never,  without  tlic  blackest 
ingratitude,  be  forgot :  and  praying  tliat  that  House  would  have 
regard  to  the  voice  of  the  people;  that  their  religion  and  safety 
might  be  effectually  provided  for,  that  the  loyal  addresses  of  that 
House  might  be  turned  into  bills  of  supply,  and  that  his  Ma- 
jesty might  be  enabled  powerfully  to  assist  his  allies  before  it 
were  too  late."  The  House  resolved  that  the  petition  was 
scandalous,  insolent,  and  seditious;  tending  to  destroy  the 
constitution  of  parliaments,  and  to  subvert  the  established 
government  of  this  realm;  and  committed  ten  persons  con^ 
cemed  to  the  custody  of  the  Serjeant  at  Arms.  It  is  difficult 
to  say  in  what  part  of  the  petition  lay  the  libel;  or  what 
court  in  fVestminster^hall  could  have  been  persuaded  to  adjudge 

8  it 
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it  libellous.     This  transaction  forms  a  strong  contrast  to  the        18l!?. 
condact  of  the  House  of  Commons  at  a  period  very  soon  fol-      — — 
lowing,  viz.  in  1714f,  "^Steele^s  case,  17  Com.  Jowm.  513.  18th  ^^ 

^archj  1714,  the  question  was  put,  that  a  printed  pamphlet,  Abboz. 
intitled  <*  TAe  Englishman^"  being  the  close  of  the  paper  so 
called;  and  one  other  pamphlet  intitled  "  T^e  Crisis"  writ- 
ten by  Richard  Steele,  Esq.  a  member  of  this  House,  are  scan-  * 
dalous  and  seditious  libels,  containing  many  expressions 
highly  reflecting  upon  her  Majesty,  and  upon  the  nobility, 
gentry,  clergy,  and  universities  of  this  kingdom,  maliciously  in- 
sinuating that  the  Protestant  succession  in  the  house  of  Hano* 
ver  is  in  danger  under  her  Majesty's  administration,  and  tend- 
big  to  alienate  the  affections  of  her  Majestj^s  good  subjects,  and 
to  create  jealousies  and  divisions  among  them  :  and  it  was  re- 
solved that  Richard  Steele,  Esq.  for  his  offence  in  writing  and 
pnbliriiing  the  said  scandalous  and  malicious  libels,  be  expelled 
the  House.  The  history  of  that  transaction  is  singular.  It  hap- 
pened near  the  close  of  the  reign  of  Queen  Anne,  when  party- 
spirit  was  at  the  highest  Steele  was  a  known  friend  to  the  [  4^8  J 
lionse  of  Hanover.  In  1701  the  Whigs  were  in  power,  but 
they  were  out  of  power  in  1714.  I  shall  read  what  was  the  lan- 
guage of  that  party  in  the  House  of  Commons.  They  asked> 
Why  was  the  author  liable  to  censures  in  parliament  for  the 
things  which  he  wrote  in  his  private  capacity  ;  and  if  he  is  pu- 
nishable by  law,  why  is  he  not  left  to  the  law?  By  this  mode 
of  proceeding,  parliament,  which  used  to  be  the  scourge  only 
of  evil  ministers,  is  made  by  ministers  the  scourge  of  the  pub- 
lic. Life  ofSirRobt.  Walpole,  vol.  i.  71.  It  may  in  like  man- 
ner be  asked  in  this  case,  would  it  not  have  been  better  if  the 
prosecution  of  this  libel  had  been  l^ft  to  the  Courts  of  Law?  The 
very  investigation  obstructed  the  business  of  parliament  There 
were  two  other  cases  in  the  present  reign.  QdCom.Journ.  675. 
685.  30  luotds'  Jonm.  414.  and  420.  17th  Nov.  176^.  Wilkes's 
case.  Complaint  was  made  to  the  House  of  a  printed  paper, 
intitled  **  An  Essay  on  Woman"  with  notes,  to  which  the  name 
of  the  Right  Rev.  Dr.  Warburton,  Lord  Bishop  of  Gloucester, 
was  affixed,  in  breach  of  the  privilege  of  that  House;  and  of 
another  printed  paper,  intitled  "  The  Veni  Creator  paraphrased,**^ 
and  it  was  resolved  that  those  printed  papers,  highly  reflecting 
upon  a  member  of  that  House,  were  a  manifest  breach  of  the 
privilege  thereof,  and  were  a  most  scandalous,  obscene,  and  im- 
pious libel;  a  gross  profanation  oftnany  parts  of  the  Holy 

Scriptures, 
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18I2.        Scriptures,  and  a  most  wicked  and  blasphemous  attempt  to 

— : ridicule  and  vilify  the  person  of  our  Blessed  Saviour  z^  and  hav* 

^'v*         ^8  ^^^^^  evidence  that  Wilkes  was  the  author,  the  Lords  oiu 
ABBOt.       dered  an  address  to  his  Majesty,  ^  that  he  would  be  gradoBflly 
pleased  to  give  the  most  effectual  orders  for  the  immediate  pso* 
secution  of  the  author  or  authors  of  the  said  scandalous  and  in* 
pious  libel,  and  for  bringing  them  to  condign  punishment.''  But 
in  that  case,  gross  as  the  libel  was,  the  Lords  did  not  take  upon 
[  429  ]    themselves  to  commit  the  author  as  for  a  contempt.    Yet  there 
was  no  peculiar  delicacy  towards  Wilkes,    If  ever  there  was  a 
'   case  in  which  the  Houses  of  Parliament  were  determined  itgaimC 
an  individual,  they  were  so  against  Wilkes.    On  the  puUicft* 
tion  of  the  Nartk  Briton^  No.  45.  the  Lords  and  ComnuMis  had 
a  conference;  and  concurred  to  vote  it  a  fidse,  scandalovsy  #nd 
seditious  libel,  containing  expressions  of  the  most  unexamplfid 
insolence  and  contumely  towards  his  Majesty,  the  grossest  as- 
persions upon  both  Houses  of  Parliament,  and  the  moat  auda- 
cious defiance  of  the  authority  of  the  whole  legislatare,  and 
most  manifestly  tending  to  alienate  the  affections  of  the  peopk 
from  his  Majesty,  to  withdraw  them  fix>m  their  obedience  to  the 
laws  of  the  realm,  and  to  excite  them  to  traitorous  insurreo- 
tions  against  his  Majesty's  government;  and  resolved  that  it 
should  be  burnt  by  the  hands  of  the  common  hangman,  and 
that  privilege  of  parliament  did  not  extend  to  the  case  of  writ- 
ing and  publishing  seditious  libels ;  nor  ought  to  be  allowed  to 
obstruct  the  ordinary  course  of  the  laws  in  the  speedy  and  effiao- 
tual  prosecution  of  so  heinous  and  dangerous  an  offence."    But 
what  is  the  conduct  of  Parliament  on   this   occasion?  Both 
Houses  surely  have  the  power  to  commit  for  a  libel,  if  one  hath  I 
Yet  what  do  they?   They  vote  it  a  libel,  and  petition  the  Kiqg 
for  a  prosecution.     In  29  Com,  Jouf-n.  723.  and  32  Cam.  Joum. 
178.  3  Feb.  9  G.  3.  are  votes  of  expulsion  of  JoAii  Wilkes;  but 
the  House  does  not  even  expel,   until  he  is  by  law  found 
gtiilty ;  and  it  is  not  till  after  he  is  sentenced  to  22  months  im- 
prisonment, and  is,  emphatically,  in  execution  of  that  jodg' 
ment,  that  they  expel  him  the  House.  If  the  necessity  is  mgoi 
of  promptitude  in  executing,  what  are  the  present  times  com- 
pared  with  those  in  which  WiUce^s  case  occurred  ?    Then  there 
were  multitudes  of  seditious  persons  about  the  metropolis ;  it 
^was  the  most  inflamed  period  of  this  reign.     There  is  another 
[  430  ]     case,  not  in  print :  Sir  Gilbert  Elliot^  now  Lord  Minto^  had 
moved  an  impeachment  against  Sir  Elijah  Lnpey^  and  the  mo- 
tion 
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tion  occasioned  numerous  libels  to  be  published :  a  motion  was 
made  that  the  authors  be  brought  up  and  imprisoned ;  but  the 
House  left  the  matter  to  the  common  Courts  of  Law,  and  a  per- 
son now  in  high  authority,  who  soon  after  that  time  was  made 
Speaker  of  the  House  of  Commons,  said,  now  that  the  judges 
had  commissions  for  life,  and  not  durante  bene  placUo  of  the 
crown,  the  Courts  of  Law  are  the  proper  constitutional  tribunal 
finr  judging  offences  against  the  priTiI^;e  of  parliament    Ppwer 
ii  »  sword,  and  privilege  a  shield ;  there  is  now  no  fear  that  in 
any  question  between  the  subject  and  the  crown,  the  judges  of 
die  land  are  susceptible  of  any  bias.     Pririlege  was  lent  to  the 
House  to  shield  the  people  from  the  power  of  the  crown,  but 
llie  danger  being  removed,  which  was  the  cause  of  that  jealousy 
^vbicb  the  Parliament  entertained  of  the  common  law  Courts, 
the  efleet  ought  also  to*  cease.     He  concluded  by  recapitulating 
ihe  three  questions  which  arose  on  the  case,  and  inferred,   1st, 
*I%at  no  such  power  was  shewn  to  be  given  by  the  statute  law: 
^dly^  That  none  such  existed  by  prescription :  3dly,  That  it  did 
Bet  exist  of  necessity.    That  there  was  no  instance  in  any  book 
that  the  outer  door  can  be  broken  by  any  party,  unless  in  the 
name  of  the  crown ;  that  it  is  not  enough  to  say  it  is  for  the 
eommon  weal  to  execute  the  Speaker's  warrant,  in  order  to  jus* 
tify  the  breaking  the  door  \  foft  it  \»  conducive  to  the  common 
weal  that  debts  should  be  paid,  yet  it  is  not  law  that  an  outer 
door  can  be  broken  to  enforce  the  payment  of  a  debt ;  that  the 
fesolution  of  the  House,  and  the  vote  made  thereon,  was  there- 
fore not  in  execution  of  the  power  they  possessed ;  and  that  the 
%wmint  was  not  duly  executed,  because  a  warrant  to  the  Ser- 
jeant at  Arms  ought  to  be  executed  by  the  Seijeant  at  Arms  and 
Hi*  assistants  only,  and  not  by  calHng  in  the  military  to  his 
^MTtstance,  and  that  this  circumstance  constituted  a  most  im- 
IfaKMCtsnt  ingredient  in  the  case,     if  he  had  not  shewn  the  judg- 
iteent  of  the  Court  below  to  be  clearly  wrong,  at  least  he  had 
^ihaken  the  authorities  on  which  it  was  founded,  and  if  the 
^iiMiods  cS  the  judgment  were  not  clearly  established,  the  Court 
'^MMiId  decide  in  &vour  of  the  Kberty  of  the  subject 

Michardsouy  finr  the  defendant,  pursued,  as  the  natural  order 

^  the  argument,  the  course  which  had  been  adopted  by  the 

Court  below.     He  complained  that  he  was  chiefly  embarrassed 

\fj  the  concessions  of  the  counsel  for  the  plaintiff,  who  admitted 

the  right  of  the  House  to  commit  for  breach  of  privilege  in  ge- 

neral^ 
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neral,  yet  controverted  it  in  cases  of  libel.  If  the  House  of 
Commons  have  the  right  to  commit  for  breach  of  privil^e, 
which  is  admitted,  the  question  merely  is,  whether  a  Ubel  can 
be  a  breach  of  privilege ;  for  if  it  can,  it  is  unquestioned  that 
the  House  of  Commons  are  to  judge  whether  a  particular  jibel 
be  a  breach  of  privilege  or  not.  IP  persons  were  to  come  into 
the  lobby,  and  obstruct  the  members  of  the  House  by  poaitife 
force,  it  would  be  an  unquestionable  contempt  If  they  were  to 
cover  the  walls  of  the  House  with  placards  calling  on  the  peqsle 
to  obstruct  the  members,  would  not  that  be  a  breach  of  privi* 
lege?  What  if  the  libel  be  not  prospective,  but  calling  on  the 
mob  to  take  vengeance  on  tile  authors  of  particular  votes  aiiioe 
passed,  is  that  no  obstruction  to  their  future  proceedings?  A 
libel,  therefore,  may  be  an  inunediate  obstruction,  or  may  tend 
to  an  obstruction,  and  the  House  must  havethe  same  protectiiq; 
power  to  punish  in  the  last  case  as  in  the  first,  and  the  House 
must  judge  of  the  degree  in  whicli  the  libel  has  this  tendency. 
The  argument  of  the  counsel  for  the  plaintiff  has  been  in  great 
part  directed  to  disprove  his  own  concessions ;  for  what  other 
end  are  the  instances  cited  wherein  the  House  of  Commons  has 
called  on  the  House  of  Lords  to  aid  or  concur  with  them? 
Those,  however,  are  not  cases  of  libel,  but  cases  in  an  eariy 
period  of  history,  when  the  rights  of  Parliament  were  much  lets 
clearly  defined  than  now,  and  when  it  was  necessary  for  all  the 
branches  of  the  legislature  to  concur  to  establish  those  ri^its, 
which  tended  to  the  general  good.  What  else  makes  it  neces- 
sary to  revert  to  the  supposed  division  of  the  two  Houses  in  ihe 
49th  Hen,  3.?  It  is  unnecessary  to  go  back  into  an  antiquarian 
research  as  to  the  origin  of  the  present  form  of  the  Hoose  of 
Commons.  Selden  supposes  that  the  introduction  of  the  Com- 
mons to  the  share  in  the  legislature  which  they  have  since  ob- 
tained, was  conferred  on  them  by  an  act  of  parliament  whidi  is 
now  lost.  Titles  of  Honour^  737»  741.  If  it  be  supposed  that 
the  Houses  separated  within  time  of  memory,  it  must  be  ar- 
gued that  the  House  of  Commons  hath  no  power  to  commit 
without  producing  an  act  of  parliament;  but  it  is  admitted  that 
they  have  the  power  to  commit  for  a  clear  breach  of  privilege. 
There  is  no  weight  in  the  argument  drawn  from  those  cases 
where  the  House  has  not  chosen  to  interfere  in  a  sununaiy 
mode ;  it  is  only  an  exercise  of  their  discretion.  The  language 
of  some  members  cited  in  Lord  Minto^s  case,  acknowledging  tlic 

safe^ 
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'  lafety  with  which  it  may  now  be  left  to  the  jadges  now  inde-       18l£. 
pendent  of  the  crown,  to  decide  questions  of  privilege,  is  the       ■ 
strongest  proof  of  the  right  of  the  House  to  commit*     That      Burdett 
right  is  exercised  by  the  House  of  Commons,  and  recognized       AbbotI 
by  them  during  the  whole  period  which  intervened  between  the 
reign  of  Queen  Elizabeth  and  the  present  time.     Tlie  committee 
instruct^  by  the -House  of  Commons  to  enquire  into  this  point, 
have  found  not  less  than  forty  instances*     The  judicial  recogni- 
doDs  of  the  power  are  to  be  found  most  fiilly  stated  in  2  Siaie 
Tr.  616.  to  632.     Lord  Ska/tesburt/s  case.     S.  C.  I  Mod.  Qpeen      C  *S3  ] 
v»  J^iUjf.    2  Lord  Raymond^  1105.    Murrajfs  case^  1  Wils.  299* 
Qxfsb^s  ease^  5  Wils.  188.  (although  the  last,  indeed,  was  not 
a  case  of  libel,  but  there  is  no  distinction  in  that  respect.)     OU* 
vef^%  case  before  the  Court  of  Exchequer,  not  reported,  which 
lii4>peiied  immediately  after  Crosby's)  and  Flower^ s  case^  fi  T.B, 
314.  Also  the  proceedings  in  the  case  of  Pemberlon^  C.  J.  ,and 
Zr»  JoneSf  J.  8  St.  Tr.  p.  3.  Lord  Shqfiesbufys  case  is  a  very  de> 
c^iaive  authority  on  the  point.     The  House  of  Lords,  in  terms 
the  most  summary,  voted  that  Lord  Shaftesbury  had  been  guilty 
"^of  high  contempt  committed  against  that  Hou^e,  and  the  waiv 
^rant  fttated  no  more.     It  was  determined,  that  though  such  a 
"Commitment  for  a  contempt,  not. stating  what  it  was,  would 
Slave  been  insufficient  for  an  inferior  Court,  yet  it  sufficed  for 
'Hhe  House  of  Lords,  because  they  were  the  judges  of  the  ques- 
^^ioUj  whether  a  contempt  or  not.     Transierai  in  rem  Judicaiamm 
"The  House  of  Lords  had  jurisdiction  of  the  question  of  con- 
tempt, and  had  found  it,  and  the  Court  of  King's  Bench  could 
3iot  try  whether  it  were  a  contempt  or  not,  which  Jones^  J.  par- 
ticularly notes  in  his  judgment     So  the  ground  was,  that  when 
the  House  of  Lords  had  actually  adjudged  the  point,  this  Court 
could  not  enquire,  whether  there  had  been  a  contempt  or  not. 
JBainsfordj  J.  says,  it  would  be  mischievous  if  this  Court  should 
deliver  a  member  of  the  House  of  Peers  and  Commons  who  is 
oomn\itted,  for  thereby  the  business  of  Parliament  may  be  re* 
tardedf  for  it  mdy  be  the  commitment  was  for  evil  behaviour,  or 
indecent  reflections  on  other  members,  to  the  disturbance  of 
affiun  in  Parliament     Twisden,  J.  though  absent,  concurred. 
The  event  was,  that  Lord  Shaftesbury  {a)  apologized,  and  was 
•liberated.     The  commitment  in  this  case,  as  in  that,  is  not  for 
•Safe  custody,  but  in  execution.     This  is  a  strong  authority  to    [  434  ] 

(c)  Lord  SkcjUsburif  abstained  frOm  retracting  his  opiqion  on  the  point  of  Jaw. 
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1812 •       shew  that  when  one  branch  of  the  legislature  has  ac^ndged  a 

* '       case  which  lies  within  their  own  jurisdiction,  a  Court  of  law  euh 

^^  not  review  it;  and  the  subsequent  proceedings  of  the  House  of 

AjBor.       Lords  confirm  this  doctrine,  for  they  shew  that  there  is  a  coo- 
stitutional  tribunal  to  rererse  any  thing  which  is  adjndgod 
wrongby  that  body.    To  say  otherwise^  would  betoarguethst 
because  a  judgment  is  erroneous,  and  may  be  reversed  on  ap» 
pealy  therefiyre  a  Court  does  wrong  which  notices  the  aubsisteaee 
of  the  judgment  while  unrepealed.    And  it  would  be  monstrooi 
to  say,  an  officer  is  liable  to  an  action  for  carrying  into  execu- 
tion the  judgment  of  a  competent  Court  while  it  is  in  ibree;  it 
even  protects  him  after  the  judgment  is  reversed.    1  JMbdL  119. 
and  184.    BushdPs  ease.    S.  C.  Vaug.  735.    The  Court  de- 
clared (184.)  their  <^inion  against  the  action;  viz.  that  no  u^ 
tion  will  lie  against  a  Judge  for  wrongful  commitment,  airf  Me 
than  for  an  erroneous  judgment.    If  any  redress  were  given  ia 
the  present  case,  a  habeas  corpus  would  be  the  means  of  that  r^* 
dress;  for  it  i^pears  by  BushetFs  case,  a  man  may  be  Uberatri 
by  habeas  corpus^  if  improperiy  committed,  though  he  canaol 
bring  an  action.     In  the  case  of  Jay  v.  Topham^  8  St.  7K  h 
FemberUm^  C.  J.  and  71  Jones^  J.  at  the  bar  of  the  House  ef 
Commons  agreed  that  if  the  order  of  that  House  had  beat 
pleaded  in  bar,  and  not  in  abatement  to  tlie  jurisdictioB,  it 
would  have  been  good ;  and  the  judgment,  it  is  conceive^  wm 
right,  that  it  was  no  plea  in  abatement    On  Murra^s  case  it 
does  not  appear,  either  upon  the  report  or  on  the  warrant,  wiist 
the  contempt  was;  and  the  Court  held  that  it  need  not  iHPpctf ; 
for  if  it  did,  they  could  not  judge  diereof.    Denisoriy  J.  say^  tk 
House  needs  not  tell  us  what  the  contempt  was,  because  we  O0i- 
not  judge  of  it ;  and  Foster^  J.  notices,  that  even  Hottj  C.  J.  who 
differed  with  the  other  Judges  in  Ashby  v.   White,   hdd  the 
House  might  commit  for  a  contempt   '*  in  the  fiure  cf  the 
[  435  ]     House;*'  these  words  seem  improperly  added  by  Foster^  J.;  fa 
Lord  HoU  does  not  use  them,  and  his  opinion  is  the  more  enti- 
tled to  weight  in  favour  of  the  House  here,  because  in  2Bq^ 
V.  Patyj  Hotty  C.  J.  says,  he  had  the  misfortune  to  difler  from 
all  the  other  Judges.     Rex  v.  Crosby  was  not  a  dase  of  libel:  he 
being  Lord  Mayor,  and  (Hvoer  being  an  Alderman,  had  com- 
mitted the  Messenger  of  the  House  of  Commons  for  enterii^  tf» 
city  and  executing  process.     It  does  not  appear  at  all  upon  ihe 
report  what  the  original  warrant  was,  for  the  execution  of  which 
the  messenger  waa  committed^  yet  it  was  held  to  be  a  commit- 
ment 
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.xnenC  for  breach  of  privil^e  of  the  Houses    If  it  had  been  ne-'       181£» 

ceasary  to  shew  to  the  Court  that  it  was  aoontempt  of  the  Hous^      ' ' 

jDuch  more  must  have  been  shewn  on  the  return  of  the  writ  of     ^^^^^'^ 
habeas  corpus:  but  the  Court  held  it  unnecessary  to  go  into  that*      Abbot. 
Fkfwa^s  case  was  for  a  libel  in  the  Cambridge  LtielUgencerj  re<« 
fleeting  on  the  Bishop  of  Llandifffl    It  was  by  the  House  of 
Lords  adjudged  on  debate^  that  FUmer  was  guilty  of  a  high 
breach  of  privilege  of  the  House.    L<»rd  Kew^on^  C.  J.  without 
the  least  difficulty  remanded  the  prisoner  upon  his  return  made 
to  m  writ  of  habeas  corpus.    He  considered  it  as  too  long  and 
too  frequently  decided^  to  be  brought  into  dispute:  it  did  not 
appear  in  the  warranty  nor  on  the  return,  'whether  the  paper 
were  libdlous  or  not;  nor  whether  it  were  a  libel  on  the  Bishop 
in  his  conduct  in  the  House  or  not.    Even  the  Court  of  Chan* 
eery  has  committed  for  libel:  would  the  Court  of  King^s  Bench 
gpcaxxi  a  habeas  corpus  to  try  whether  one  of  the  concurrent  Courts 
of  Westminsier'haU  had  rightly  decided?  If  they  would  not  in- 
terfere by  habeas  corpus^  much  less  would  they  interpose  in  the 
^ase  of  an  action  to  be  brought  against  the  officer  who  executed 
^he  process.    If  the  Court  had  ordered  the  Master  to  draw  up 
^»  rule  for  commitment  of  a  person  for  a  contempt,  can  any  ac* 
'^ion  lie  against  him,  or  against  the  subordinate  officer  who  exe-     [  435  1 
^ntes  the  process?  All  the  cases  shew  that  it  is  unnecessary  to 
^ei  out  the  libel  on  the  return  of  the  warrant  of  commitment, 
~4iat  the  Court  may  judge  whether  it  be  libellous.  Bex  v.  WUkeSt 
"2  WUs.  158,  9«  Pratt^  C.  J.  gives  an  express  judgment  that  it  19 
cmly  necessary  briefly  to  express  the  nature  of  the  cffenoe 
charged.    Much  more  appears  on  the  present  pleadings  than  in 
any  of  the  cases  cited  did  appear.     Unless,  therefore,  it  can  be 
established  that  a  libel  can  in  no  case  be  a  breach  of  privilege, 
this  Court  cannot  inquire  whether  the  particular  paper  were  a 
lil>el  or  not.    Many  cases  are  found  of  commitments  by  the 
Court  of  King's  Bench  for  libels,  as  contempts.    About  twelve 
<uch  instances  are  collected  by  the  Committee  of  the  Hoiise  of 
Commons  upon  that  point     There  are  some  instances  in  Chai^ 
ceiy ;  one  in  2  Atk.  469.  for  a  libel  on  certain  parties  to  a  pro* 
Ceeding  pending  in  the  Court  of  Chancery,  for  their  conduct  in 
the  cause;  that  was  held  to  be  a  contempt  of  the  Court    The 
X^iord  Chancellor  says,  notwithstanding  this  should  be  a  libel, 
Sret,  unless  it  be  a  contempt  of  the  Court,  I  have  no  conusance 
of  it»    Ex  parte  Jonesy  13  Ves.  237*   Lord  JErskine,  Chancellor, 
fdoiomitted  the  author  of  a  libel  ioK  a  contempt    He  says  Lord 
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ILirdmcie^considered  the  persons  concerned  in  the  business- ol 
the  Court  as  under  the  protection  of  the  Court.  No  more, 
therefore,  is  claimed  for  the  House  of  Conunons,  than  is  claims 
ed  by  all  other  Courts.  They  may  commit  for  an  obstruction: 
and,  if  a  libel  be  an  obstruction,  they  may  commit  for  libel,  and 
they  are  to  judge  whether  it  be  an  obstruction  or  not.  Tbdj 
have  in  numerous  instances  exercised  that  power,  and  no  obm 
hitherto  has  held  that  they  may  not  do  so;  and  if  so,  they  mtq 
still  exercise  it,  and  need  not  shew  on  their  r^ord,  whether  the 
paper  be  libel  or  not.  There  then  remain  only  some  very  wah- 
ordinate  points,  whether  the  outer  doors  may  be  broken,  and 
whether  it  was  wrong  to  employ  the  force  of  the  soldiery.  As  to 
the  breaking  of  the  doors,  the  case  of  Semaine  is  bottomed  in 
older  cases.  IS  Ed.  4.  9  a.pL  4.  <^  A  question  arose  concerning 
arrests,  and  it  was  holden  that  for  felony,  or  for  suspicion  <rf 
felony,  a  man  may  break  a  house  to  take  the  felon;  for  it  is  £»* 
the  interest  of  the  commonweal  to  take  them.  And  also  CXote 
said  that  the  King  hath  an  interest:  the  writ  is  non  omiiias 
propter  cUiquam  libertatem^  Sec-  so  the  liberty  of  his  house  shall 
not  protect  him.  But  otherwise  it  ijs  for  debt  or  trespass:  the 
sheriff  or  any  other  may  not  break  the  house,  because  that  b 
but  for  the  particular  interest  of  the  party.''  It  is  taking  a  very 
narrow  view,  to  say  a  door  can  be  broken  only  at  the  suit  of  the 
Crown:  the  true  principle  is,  a  distinction  between  a  public  in- 
terest and  an  individual  interest :  for  there,  as  Ckokcj  C.  J.  ex- 
presses it,  the  King  hath  an  interest  This  law  rests  on  the 
ground  that  in  common  disputes  between  man  and  man,  it  was 
of  more  importance  to  preserve  a  man's  house,  than  that  the 
other  party  should  receive  his  debt;  but  in  cases  which  are  fox 
the  commonweal,  (and  felony  is  used  but  for  an  instance,)  the 
individual  interest  must  give  way.  That  this  is  the  principle 
appears  from  the  case  of  Maleverer  v.  Spiiike^  Dy.  35.  where  it 
is  held  that  a  man  may  pull  down  a  house  which  is  on  fire  for  the 
safety  of  the  next  houses ;  for  these  are  Cases  of  the  common- 
weal; yet  that  is  not  acting  at  the  command  of  the  King.  ^  So 
is  it,"  says  Dyer^  "  if  the  sheriff  pursues  a  felon  into  a  houses 
and  for  taking  the  felon  he  breaks  the  door  of  the  house :  this  is 
justifiable."  The  principle  is,  that  where  the  public,  the  com- 
monweal,  have  an  interest,  the  private  convenience  must  giv€ 
way.  This  is  also  the  principle  of  Semaine^s  case.  And  it  ap- 
pears by  the  report  of  that  case  in  Cro.  EL  that  there  had  been  B 
difference  in  opinion  whether  a  man  shutting  his  door,  couk: 

defea 
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at  an  execution,  or  render  him  liable  to  an  action  for  it ; 
sAerwards  they  all  concurred,  and  Croke  says  their  concur- 
e  WAS,  that  doors  might  be  broken  open  in  the  Queen's 
,  or  for  a  contempt.  So  in  Bfigg^s  case,r  it  was  held  that  a 
'  may  be  broken  for  an  attachment,  for  it  is  against  bis 
Em.  It  does  not  appear  on  search  at  the  Crown-office 
t  the  nature  of  the  contempt  committed  by  Briggs  was, 
two  rules  were  made  on  the  sheriff  of  Salop  to  return  the 
:hment.  [Mansfield,*  C.  J.  and  Heathy  J.  observed,  that  Clif- 
s  conjecture  certainly  Mras  very  ingenious,  -  but  it  was  a 
I  conjecture;  besides,  how  could  the  matter  come  into 
Zlourt  of  King's  Bench  ?  The  forest  laws  were  administered 
re  the  Chief  Justice  in  Eyre.  The  Court  of  King^s  Bench 
not  at  that  time  issue  attachments  for  offences  against  the 
it  hiws :  it  had  no  connection  at  that  time  with  the  forest 
I.  Qrahamt  B.  observed,  it  was  hardly  to  be  conceived  that 
Court  of  King's  Bench  would  issue  an  attachment  but  for 
e  contempt  of  some  part  of  their  own  process.]  Before 
ting  this  part  of  the  subject,  it  is  necessary  to  refer  to  Fer^ 
'  case,  upon  which  it  has  been  broadly  stated,'  that  he  de- 
1  his  authori^  irom  the  circumstance  of  his  being  a  servant 
he  Crown,  exercising  the  process  of  the  Crown,  not  as  an 
;er  of  the  House  of  Commons.  Although  the  Serjeants  at 
OS  are  appointed  by  the  Crown,  one  to  attend  on  the  Lord 
iQcellor,  and  another  to  attend  on  the  Speaker  of  the  House 
k)mmons,  yet  in  the  exercise  of  the  process  confided  to  him 
he  House,  the  Serjeant  at  Arms  acts  by  the  authority  of 
House.  If  commissioners  of  bankrupt  issue  a  warrant  to 
ahetiff,  then  he  is  their  officer.  .[Mansfield^  C.  J.  Many  com- 
rioners  of  bankrupt  perhaps  hear  me.  I  have  no  idea  that 
eonunissioners  can  compulsorily  direct  their  process  to  the 
iff;  they  may  direct  it  to  him,  indeed,  as  they  may  to  any 
if  the  sheriff  chooses  to  execute  it]  As  to  the  employ- 
it  of  the  soldiers,  the  only  trace  of  it  on  the  record',  is,  that 
ain  soldiers  and  men  armed  with  offensive  weapons  forcibly 
ce  the  window ;  is  it  meant  to  say  that  the  process  is  vacated 
luse  a  soldier  was  present  ?  A  soldier  does  not  forfeit  the 
ts  of  a  citisen,  he  is  equally  competent  to  form  a  part  of  the 
?  comitatu$j  or  to  assist  in  executing  process,  as  any  other 
set. 

^iffbrdj  in  reply,  adopted  the  course  of  argument  which 
ardson  had  takeut    If  the  counsel  for  the  defendant  was 
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1812.       embarrassed  by  the  concessions  which  had  been  made  on  behalf 

'      of  the  plaintiff,  it  was  because  he  came  prepared  not  to  argu^ 

BCKDCTT      ^jj^  simple  question  which  was  before  the  Court,  but  the  abstraQ^ 

Abbot.       question,  Whether  the  House  of  Commons  may  commit  for  an^ 
breach  of  privilege  whatever.     But  the  simple  question   ^^ 
Whether  a  libel  on  the  past  proceedmgs  of  fbe  House    ^ 
Commons  is  a  breach  of  privilege.    It  was  conceded  by  tlr^ 
defendant  that  down  to  the  reign  of  Elizabeth  not  a  sii^fe 
instance  had  occurred  where  the  House  of  Commons^  without 
the  aid  of  die  Crown  and  the  House  of  Lords,  had  ever  com- 
mitted for  breach  of  privilege.    It  has  been  assumed  for  the 
defendant,   as  if  the  plaintiff  had  argued,   that  if  the  first 
case  of  commitment  was  within  time  of  memory,  tiie  power 
could  not  have  been  given  otiierwise  than  by  statute.     But  the 
plaintiff's  argument  was,  that  the  right  could  exist  only  by  one 
of  three  modes,  statute,  prescription,  or  necessity,  to  enable  the 
House  to  preserve  their  own  existence ;  and  this  last  is  a  mnch 
stronger  ground  for  them  tiian  either  common  law  or  statute. 
Yet  in  order  to  maintain  the  power  on  the  liCst  ground,  it  is  said, 
a  libel  may  be  an  obstruction,  or  may*  tend  to  an  obstruction. 

r  440  1     ^^^^^  ^^  counsel  for  the  defendant  argued  this,  he  felt  he  was 
on  very  tender  ground ;  for  he  felt  tiiat  the  only  right  was  that 
of  removing  an  obstruction,  or,  in  other  words,,  abating  a  nu- 
sance.    But  a  libel  can  in  no  case  be  an  obstruction.     He  puts 
the  instance  of  persons  filling  tiie  lobby  of  the  House  with  pb- 
cards,  exciting  to  sedition :  that  would  be  an  obstruction,  but 
not  consisting  in  tiie  libel,  but  in  the  conduct  of  coming  there; 
and  when  that  was  prevented,  so  as  to  be  no  obstruction,  the 
House  ought  then  to  refer  the  written  paper  to  the  proper 
Courts  of  Law.   It  is  said,  tiie  Courts  of  Wesiminster'^hatt  would 
commit  for  a  libel  upon  themselves.    There  are  in  the  books 
only  four  cases,  Cro.  Cka.  175.  Jeff^s  case  of  a  libel  on  Col^9 
C.  J.  who  left  it  to  be  punished  by  indictment ;  secondly,  0^* 
Car.  503.  Harrisorfs  case,  S.  C.  131.  the  defendant  was  guilty 
of  a  libel  on  Button^  J.  calling  him  a  traitor  in  open  court  Tb^ 
Court  of  Common  Reas,  instead  of  committing  him  for  a  cona-" 
tempt  (a),  left  it  to  be  punished  by  law;  he  was  indicted,  an^ 
Hutton^  J.  also  sued  him  by  bill  in  tiie  King^s  Bench.    Thei 
have  been  two  later  cases,  one  of  libel  on  Lord  Ellenboroug^ 
C.  J.  and  another  which  on  same  day  was  in  the  House  of  Lod^^ 

(a)  CrawU^f  J.  who  was  in  oooity  instantly  committed  him  ibr  a  contempt*  S* 

131. 
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yf  a  libel  on  Le  Blanc^  J.    Rex  v.  WkiU^  1  Camp.  359.    If  it  be       1812. 

rue  that  in  every  case  of  libel  on  Judges  for  past  proceedings      ■ 

he  Courts  ought  to  commit,  those  learned  persons  would  not     ®™^*tt 

lave  so  iaiT  fcnrgotten  their  duty  as  not  to  commit  the  offenders.       Abbot. 

To  argue  from  the  past  practice  of  Courts  of  Justice  is  a  good 

riterion  of  the  law.    On  the  other  side,  the  argument  has  been 

mifined  solely  to  the  practice  of  the  House  of  Commons  them- 

leives.    But  on  search  from  1549  downwards,  only  40  cases  of 

xmmitment  have  been  found,  and  if  many  cases  are  found  in 

ffaich  the  House  has  refused  to  conunit,  that  is  as  strong  evi- 

imot  of  the  law  on  the  one  side,  as  the  cases  in  which  they 

save  committed  are  on  the  other.   On  the  questicm  put  in  argu*     [  441  1 

iMnt,  whether  the  Court  of  King's  Bench  could  not  oommit  for 

mcb  a  contempt,  answer  was  made  by  one  of  the  Court,  that  it 

can  liardly  be  conceived  that  the  Court  of  King^s  Bench  would 

XMBmit  iHit  for  a  contempt  of  some  part  of  their  jHrocess.    But 

nerdy  speaking  of  a  part  of  their  process,  and  saying  it  is  not  such 

IB  it  ought  to  be,  is  not  such  a  contempt  for  Ivhich  they  would  in- 

ilantly  commit ;  it  must  be  a  contempt  which  would  amount  to 

in  obstruction.    As  to  the  cases  of  Mumofy  Oliver j  and  Crosbyj 

hey  do  not  apply  here.     Murra^s  case  was  not  only  the  ease 

]f  an  obstructicm  to  an  election,  but  of  a  ccmtempt  of  the  House 

if  Commons,  for  he  refused  to  place  himself  in  that  posture 

irhich,  according  to  the  then  practice  c^the  House^  was  required 

in  flU  cases  of  censure  <m  persons  misbehaving  in  elections.   On 

hat  occasion,  the  House  finding  they  had  no  power  of  compell- 

o^htm  to  conform,  abolished  Uie  practice.  Hie  cases  of  OUoer 

md  Brass  Crosby  do  not  apply :  they  were  not  for  libel,  but  for 

committing  to  the  PouUry  the  Messengers  of  the  House  of  Com- 

iKms,  who  came  to  Apprehend  the  printer  of  the  North  Britain. 

Fkmef's  case,  8.  T.  it.  314.  was  not  cited  on  behalf  of  the 

)Iainti£^  because  it  rested  on  the  cases  of  Bex  v*  J^orpCf  and 

Bex  V.  Lord  Shaftesbury,  which  may  be  considered  as  denu>- 

iished;  and  the  only  judge  in  Court,  except  Lord  Kenyokj  was* 

Qrose,  J.  who  rested  on  a  dictum  o£  De  Grey,  C.  J.  in  Croshft 

»se,  which  has  since  been  shewn  to  be  founded  in  error.    In 

1677,  the  year  after  that  in  which  Lord  Shafiesbury,  Lord  What*' 

Ion,  and  theHothers  were  committed,  and  after  the  decision  of  the 

(Ling's  Bench  that  they  were  not  entitled  to  be  liberated  on 

habeas  cof^ms,  an  entry  had  been  made  on  the  Lords'  Jaamal% 

that  it  was  a  breach  of  privilege  in  any  Peer  committed  by  lliat 

House  to  sue  out  a  writ  of  Ao^os  corpus  in  ai^  inferior  Conrt: 

but 
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1812.       but  in  the  fcdlowing  year  the  same  Lords  resolved  thdt  the  re^ 
solutions  *  of  the  former  year,  of  which  this  was  one,  shall  be 
wholly  annulled.    This  is  a  declaration,  therefore,  by  the  House 
Abbot.       of  Peers,  that  the  Judges  may  interfere  to  liberate  by  habeas 
[  ♦44f2  ]    corpus  persons  committed  for  breach  of  privilege;  and  if  the 
Court  has  the  right,  it  is  their  duty  to  interfere,  for  the  Kberty 
of  the  subject..   To  come  now  to  those  which  the  counsel  for  the- 
defendant  calls  subordinate  points.     1.  Whether  the  House  ol 
Commons  hath  a  right  to  break  outer  doors  ?    2dly,  Whether-* 
they  have  the  right  to  use  the  military  ?   [Matisfield,  C.  J.   The 
lost  point  cannot  arise,  because  the  plea  states  that  the  defendant 
used  no  more  force  than  was  necessary  and  proper^  and  the 
plaintiff  by  his  demurrer  admits  that  this  was  a  convenient  mode 
of  ^itry :  he  might  have  put  that  in  issue  by  a  new  assignment, 
which  be  has  not  done.]     Clifford  then  confined  himself  to  the 
first  point,  the  breaking  of  the  outer  door,  the  justification  of 
which  rests  on  Semain^s  case,  and  that  citise  not  cited  irom  any 
principal  reporter,  but  only  from  a  note  at  the  end  of  a  case  in 
Croke,  which  says,  that  the  sheriff  might  not  break  any  man's 
house  unless  in  the  Queen's  case  or  for  a  contempt.     It  is  not 
denied,  that  for  some  contempts  the  sheriff  may  break  the  house, 
but  he  may  not  for  alL    What  is  vieant  by  "  &c."?    lliat  ofii- 
cers  may  break  the  house  when  they  will  ?   No ;  but  that  they 
may  in  such  cases  as  there  are  mentioned  of  capias  ntlagatum. 
As  to  Brigg^  case,  it  consists  only  of  four  lines,  that  he  may  be 
attached  for  a  contempt ;  and  that,  not  shewing  what  the  con* 
tempt  was.    The  Court  will  not,  therefore,  think  it  fit  to  esta- 
blish a  precedent  never  known  to  the  wisdom  of  former  times,  if 
it  be  not  necessary  to  the  safety  of  the  House  of  Commons. 
What  is  the  necessity  ?   If  a  man  who  has  been  contemptuous 
withdraws  himself  from  the  House,  and  locks  himself  qp  in  his 
own  house,  he  ceases  to  obstruct  them,  they  may  proceed  and 
[  443  ]      punish  him  by  law.     Is  it  then  by  way  of  punishment?^  Neither     ^ 
the  Court  of  King's  Bench  nor  this  Court  hath  power  to  inflict-=^ 
imprisonnient  during  their  pleasure,  by  way  of  punishment.i..ii^ 
The  case  is,  that  the  House  imprison  an  offender,  merely  to 
move  the  nusance,  and  liberate  him  so  soon  as  the  obstruction  it 
effectually  removed.     This  shews  that  they  are  n«jl  to  commit 
for  punishment.  The  counsel  for  the  defendant  says,  citing 
Camden^  2  Wils.  159.  the  Court  will  not  look  at  the  libel,  be —  -= 
cause  though  they  might  perhaps  be  able  to  determine  that  i*"       ^ 
was  a  libel^  they  could  oot  judge  that  it  was  not  a  libel|  becaus^^ 


■ 
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of  innuendoty  Sic. ;  but  that  was  said  in  a  case  of  commitment        1618« 
fiir  trial,  wherein  it  is  unnecessary  to  state  the  nature  of  the  ' 

iibel,  any  more  tlian  it  is  necessary  to  state  the  circumstances  ^^^ 
of  the  murder  cft  felony  on  a  commitment  for  trial  for  either  of  Abbot. 
thoee  ofiences.  And  the  doctrine  is  not  apph'cable  to  the  case  of 
bbmnntment  in  execution.  If  the  House  of  Commons  had  set 
Mt  the  libel  verbatim  on  their  commitment^  and  called  that  a 
libel  which  on  the  face  of  it  appeared  not  to  be  such,  the  Court 
#oliId  hardly  say  that  was  a  libel  merely  because  the  House  had 
kcid  It  such,  when  their  better  judgment  held  it  was  not« 
If  so^  they  will  not  let  the  House  take  adTantage  of  their 
own  concealment,  and  because  they  have  not  enabled  the 
Court  to  say  whether  it  is  a  libel  or  not,  therefore  pronounce 
Hmt  it  must  be  a  libel.  Anodier  point  cm  which  the  counsel  for 
the  defendant  much  dwelt,  is  the  language  of  the  warrant  and 
order  of  die  House.  The  words  made  use  of  in  describing  the 
oflbioe,  Are  **  reflecting  upon  the  just  rights  and  privileges  of 
(his  House.''  The  word  <*  reflecting"  is  as  often  used  in  a 
good,  as  a  bad  sense,  and  does  not  sufficiently  designate  the 
priblication  as  a  libel.  Johnson  in  his  dictionary  has  twoity* 
three  examples  of  the  meaning  of  the  word  reflecting,  and  two 
of  them  are  in  bonam  partem ;  bo  that  the  weight  of  authority  is  [  44i  ] 
in  favour  of  an-  innocent  meaning.  If  one  were  to  say,  '^  re- 
flecting on  the  unjust  privileges  of  the  House,"  the  presump^ 
tion  would  have  been,  that  it  was  meant  vituperatively ;  but  if 
one  were  to  say,  <^  reflecting  on  the  just  privileges  of  the 
House,"  he  most  probably  would  be  taken  to  mean,  <<  reflect* 
ing  with  admiration  and  pleasure."  In  Lord  Shq/iesbun^s 
case  mention  is  made  of  indecent  reflections  on  the  House, 
disturbing  their  proceedings.  An  astronomer  reflects  on  the 
stars,  a  lover  on  the  beauties  of  his  mistress,  a  pious  man  on 
the  bounty  of  his  Maker.  The  Court  will  not  impute  to 
the  word  in  either  of  these  cases  malum  aensum*  If  then  the 
kneaning  of  reflecting  be  ambiguous,  the  Court  will  not,  de- 
ciding contrary  to  the  liberty  of  the  subject,  adopt  the  malign* 
Biant  sense  of  it.  There  is  only  one  ground,  therefore,  cm  which 
iBae  defendant's  juBtification  is  to  be  now  contended  for,  namely, 
that  this  power  is  a  privilege  necessarily  inherent  in  the  House 
<X  Commons,  and  necessary  to  their  existence,  and  the  good 
order  of  their  proceedings.  This  necessity  has  not  been  proved 
to  eidst,  therefore  the  decision  must  be  such  as  is  tlie  most 
fiivDurable  to  the  liberty  of  the  subject 
Vol.  IV.  Hh  Mansfield^ 
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1812.  Mansfield,  C.  J. .  This  case  has  undergone  a  great  discoft- 

•  sion  in  the  Court  of  King's  Bench,  and  here,  and  as  the  cases 

Buwsrr     ^j.g  extremely  well  known,  and  as  I  suppose  it  is  much  wished 
Abbot.       for'  by  the  parties  that  judgment  should  be  given  as  soon  aa  poi- 
sible,  we  have  thought  it  better  to  give  our  judgment  imme- 
diately.   It  will  not  be  necessary  for  me  to  speak  at  any  con* 
siderable  length  on  the  subject,  but  I  must  state  the  material 
part  of  the  declaration,  and  the  plea  on  which  the  defendant 
depends.    The  declaration  states  that  the  defendant  on  the  6th 
of  Jprilj  1810,  and  on  divers  other  times  between  that  day  and 
[  445  ]      the  exhibiting  of  this  bill,  broke  and  entered  the  house  of  the 
plaintiff  in  St.  G€org(?Sj  Hanaoer  Square^  and  at  one.  of  the  timesy 
his  outer  door  being  fastened,  with  divers  soldiers  and  men' 
armed  with  offensive  weapons,  forcibly  and  with  strong  hands 
broke  open  a  certain  window  and  two  window-shutters ;  and  it 
proceeds  to  describe  his  mode  of  entering  through  the  window, 
forcing  the  plaintiff  out  of  his  house  into  a  coach,  carrying  him 
through  divers  streets  to  the  Tower,  and  there  imprisoning  him 
without  any  probable  cause.    The  defendant  pleads,  as  to  break- 
ing and  entering,  and  with  the  said  soldiers  and  men  breaking 
the  window  and  window-shutters,  and  entering  and  making  a 
great  noise,  and  forcing  him  out  of  the  house,  and  taking  him  to 
die  Tower,  and  all  the  introductory  trespasses,  that  the  Par- 
liament was  sitting  at  Westminster^  that  the  plaintiff  was  a  mem- 
ber of  the  House  of  Commons,  and  the  defendant  a  member 
and  the  Speaker  of  the  said  House,  and  they  being  so,  it  was 
resolved  in  the  said  House,  that  a  letter  signed  ^^  Francis  Bur^ 
dett^^  and  a  paper  subjoined,  intitled  <<  Arguments,"  prated 
in  Cobbetfs  Weekly  Register^  was  a  libellous  and  scandalous  pa- 
per, reflecting. on  the  just  rights  and  privileges  of  that  House; 
and  that  Sir  Francis  Burdett^  who  had  admitted  the  above  let- 
ter and  argument  to  be  printed  by  his  authority,  had  been    . 
thereby  guilty  of  a  breach  of  the  privileges  of  that  House, 
and  it  was  thereupon  ordered  by  that  Hi>use,  that  Sir  F,  B» 
be    for  his   said   offence   committed,    sent  to  the   Tower  of 
London,  and  that  the  Speaker  do  issue  his  warrants  accord- 
ingly: that  the  Speaker  thereupon  made  his  warrant  to  the 
Serjeant  at  Arms,  reciting  therein  the  order  of  the  House, 
setting  it  out,  and  therefore  it  was  required  that  the  Seijeant  at 
Arms  or  his  deputy  should  take  into  his  custody  the  body  of 
the  plaintiff,  and  then  forthwith  deliver  him  over  to  the  custody 

of  the  Lieutenant  of  the  Tower  of  London,  and  that  he  delivered 

the 
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the  warrant  to  Francis  John  Colmanj  Esq.  the  Serjeant  at  *Anns        1812. 
attending  the  House  of  Commons,  to  whom  the  warrant  was      ~ 
directed,  to  be  executed :  that  he  further  made  his  certain  other  ^^ 

warrant  directed  to  the  Lieutenant  of  the  Tower  of  London^  re-       Abbot. 
citing  the  same  facts  as  the  former  warrant,  and  requiring  him     [  ^446  ] 
to  receive  the  body  of  the  said  Sir  F.  Burdetij  and  him  safely 
keep  during  the  pleasure  of  that  House,  and  caused  it  to  be  de- 
livered to  the  Lieutenant  of  the  Tower  to  be  executed,  by  virtue 
of  which  first-mentioned  warrant  Colman,  the  Seijeant  at  Arms, 
afterwards,  in  obedience  to  the  said  orders  of  the  said  House, 
went  to  the  said  messuage ;  and  finding  it  shut  and  fiistencd,  so 
that  he  could  not  enter,  and  that  Sir  F.  Burdett  was  within, 
Colman  audibly  gave  notice  of  his  warrant,  and  required  admit- 
tance; and  because  the  outer  door  was  not  opened,  and  the 
plaintiff  in  error  refused,  to  open  it,  the  said  Colman^  with  and 
by  the  dd  of  the  said  soldiers  and  men,  broke  the  said  window 
and  window-shutters,  and  through  the  same  broke  into  and  en-      • 
tered  the  same  messuage,  the  same  being  a  convenient  way  of 
entering,  and  took  the  plaintiff  and  forced  him  into  his  coach, 
and  forced   him  along>  the  streets,  and  delivered  him  to  the 
Lieutenant  of  the  Tower  to  be  detained  there,  in  obedience  to 
the  said  order ;  and  the  Lieutenant  received  the  plaintiff,  and 
detained  him  according  to  the  said  second  warrant,  and  in  so 
doing  the  said  Colman  necessarily  made  a  little  noise  and  dis- 
turbance, &c*     To  this  plea  there  was  a  general  demurrer,  on  • 
which  judgment  for  the  defendant  has  been  given  by  the  Court 
of  King's  Bench,  and  error  is  brought,  and  the  general  error  is 
assigned,  and  the  question  is,  whether  that  judgment  is  errone- 
ous, or  whether  the  pleas  contain  a  sufficient  justification  of  the 
facts  charged  in  the  declaration  ?     Several  )K)ints  have  been  in- 
sisted on  in  support  of  the  demurrer.    The  great  point  is,  that 
the  House  of  Commons  has  no  authority  to  commit  for  a  con- 
tempt, unless  it  be  an  obstruction  of  the  proceedings  of  the      [  447  ] 
House ;  that  for  a  libel  upon  past  transactions,  which  can  be  no 
obstruction,  they  cannot  commit :  and,  indeed,  that  the  House 
of  Commons  has  no  power  to  commit  at  all;  because,  till  a  cer- 
tain period,  for  some  reason  or  other,  they  consulted  the  House 
€X£  Lords,  and  sometimes  the  King,  before  they  exercised  that 
l>ower.     To  be  sure  it  is  a  pretty  extraordinary  thing,  to  find 
c^vit  in  the  19th  century,  that  there  is  no  foundation  for  a  prac- 
^A^e  which  has  been  sanctified  by  usage,  as  is  admitted,  ever 

H  h  2  since 
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1818;       since  the  i^ign  of  Queen  Elizdbeih.    That  which  hU  iienr  berir 

r doubted  of  for  so  many  years  must,  I  think,  be  ptiesumed  to 

^^  have  a  legal  foundation.     As  to  what  is  said  of  the  House  of 

Abbot.  Commons  formerly  being  part  of  the  riouse  of  Lords,  and  A^ 
time  of  their  separation  frosA  the  Barbhs,  rery  opposite  opiniani 
have  prevailed^  and  it  is  not  how^  in  the  19th  century,  fin*  the 
Judges  t6  irest  oh  these  things,  they  are  fit  only  for  antiquariaiif 
to  exercise  their  talents  on.  But  it  is  sAid,  diat  they  canilot 
commit  for  a  contempt  past :  that  I  do  not  understand,  for  Aey 
«annot  commit  for  a  contempt  future.  It  is  impossible  U^  s^ 
that  a  libel  upon  the  House  of  Commons,  or  on  a  member  of  thtt 
House,  mAy  not  be  a  contempt ;  but  as  to  the  proposition  tlutt 
they  cannot  coiiimit  for  past  proceedings,  whether  past  Hre  itti- 
nutes,  or  five  dajrs,  it  is  ctear  that  until  the^  are  past,  the  Honie 
cannot  cbmmit  for  them.  Upota  these  two  points,  therefore^  we 
Ikre  of  opinion  with  the  defoidant  in  error,  that  there  can  be  no 
doubt  on  them.  Next,  much  is  said  of  the  warrant,  that  it  does 
not  set  out  what  the  libel  was ;  but  it*  states  that  it  was  a  Bb^ 
lous  paper,  which  must  be  taken  to  be  a  defamatory  paper :  hot 
it  is  enough  that  the  warrant  states  it  to  be  for  a  contempt;  thtt 
wtiS  enough,  in  the  opinion  of  idl  the  Judges  except  Hott^  C  J^ 
in  AsMy  V.  Whitej  fi  Ld.  Ray.  938. ;  that  was  the  opinion  of  a 

[  448  ]  tery  able  predecessor  of  mine,  De  Grey^  C.  J.  in  Crojfty^s'case; 
and  we  are  content  to  abide  with  it.  As  to  saying  that  a  Kbel 
on  a  past  transaction  is  no  obstruction,  how  6an  it  be  said,  that 
if,  day  after  day,  men  are  to  be  held  up  to  obloquy  and  contempt 
by  daily  publications  for  what  passed  the  day  before,  it  is  not  aA 
obstruction  of  their  proceedings?  Some  few  men  n!^ay  haTe  die 
firmness  to  stand  up  against  the  torrent  of  popular  abuse,  kit 
the  generality  of  men  have  not  nerves  enough  to  take  part  in  a 
public  debate  if  they  are  thus  to  be  held  up  and  reviled.  But  it 
is  not  merely  the  daily  and  actual  performance  of  their  du^^but 
in  this  country,  and  in  ev^ry  country  where  there  is  a  popular 
legislature,  or  a  body  of  hereditary  nobles,  it  is  of  the  utmost 
importance  that  they  should  be  habitually  Idokeid  i^)  to  by  tbe 
people  with  reverend  and  respect,  and  if  their  conduct  Is  to  be 
reviled,  and  they  are  to  be  habitually  exposed  as  objects  6f  scon 
and  contempt,  it  is  easy  to  see  that  neither  House  of  P^liaibeiit 
cxrald  act  with  any  efiect,  either  as  the  supporters  of  the  Crown, 
or  as  the  defenders  of  the  people ;  and  t^at  the  constfCuUon  o^ 
th«  cotatty  ttiQst  soon  come  to  an  ad.    F<^  the  purpOMe  of  (nt- 

venting 
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Vfsol&ag  therefore  these  practices,  and  for  securing  the  freedom        18 Id. 

pf  debaliey  aad  respect  to  their  procerdings,  it  is  highly  necessary       

that  the  liouse  of  Commons  should  be  endowed  with  the  power  ^^ 

of  piinishing  for  contempts.     But  with  respect  to  the  warrant,       Abbot. 
it  is  f  uffipient  to  s^y,  that  the  House  of  Commons  have  ruled  it 
^  be  a  contempt,  and  the  Judges  of  Wes^nsUr^haU  are  bound 
by  tjiat.    If  it  were  not  ^P,  the  Courts  could  never  go  on ;  for  iT 
when  one  Coiirt  committed  for  a  contempt,  another  Court  could 
Xtef\em  and  annul  ^eir  proceedings,  the  Courts  would  be  in  per- 
petufd  war,    I  take  no  nptice  of  the  argument  last  urged  for  the 
plaintiff  in  error  on  this  noe^ning  of  the  word  ^  reflect,''  that  it 
piay  be  used  in  a  gpod  sense ;  it  is  difficult  to  conceive  it  to  be 
llJied  in  that  sense  when  coupled  with  the  words  ^  libellous  and      [  449  ] 
scand^lops."     We  are  of  opinion*  therefore,  that  the  warrant 
is  snffipient.     We  come,  therefore,  ^o  the  last  point,  on  the 
breaking  of  the  door,  and  it  is  urged  that  the  authorities  are 
very  few,  but  the  country  would  be  in  a  strange  state  if  there 
had  been  many  authorities  on  such  a  point,,  and  if  persons  pu- 
nishable for  contempts  had    frequently  retired  and  fortified 
theniselves  in  their  houses:  among  the  few  cases,  however,  which 
there  are,  Sematne^s  case  is  the  great  case,  and  we  are  of  opi- 
nion, that  in  order  to  take  a  man  in  obedience  to  a  warrant  of 
the  Speaker  of  the  House  of  Commons,  an  outer  door  may  be 
broken.    This,  and  every  contempt,  includes  a  breach  of  the 
peace;  an  offence  is  committed  against  the  public  weal,  and  for 
all  such  offences  outer  doors  may  be  broken.     Contempts  are 
expressly  mentioned  in  the  case  otSeyman  v.  Gresham^  Cro.  EL 
With  respect  to  the  use  of  soldiers,  on  which  the  counsel  for  the 
plaintiff  in  error  dwelt  largely  in  his  former  argument,  I  stop- 
ped him  now,  because  if  he  had  intended  to  rest  on  an  excess 
of  force,  or  on  the  circumstance  of  improper  persons  being  em- 
ployed, he' should  have  newly  assigned;  but  since  much  has 
been  said  about  soldiers,  I  will  correct  a  strange  mistaken  no- 
tion which  has  got  abroad,  that  because  men  are  soldiers  they 
cease  to  be  citizens;  a  soldier  is  gifted  with  all  the  rights  of  other 
citizens,  and  is  bcfund  to  all  the  duties  of  other  citizens,  and  he 
is  as  much  bound  to  prevent  a  breach  of  the  peace^  or  a  felony, 
as  any  other  citizen.    In  17S0  this  mistake  extended  to  an 
alarming  degree;  soldiers  with  arms  in  their  hands  stood  by 
and  saw  felonies  committed,  houses  burnt,  and  pulled  down  be- 
fore their  eyes,  by  persons  whom  they  might  lawfully  have  put 
to  death,  if  they  could  not  otherwise  prevent  them,  without  in- 
terfering; 
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1812.        terfering;  some  because  they  had  no  commanding  officer  to  ^ve 

• •       them  the  command,  and  some  because  •there  was  no  justice  of 

SDRDETT  ^^  peace  with  them.  It  is  the  more  extraordinary  because  for- 
Abbot*  merly  the  posse  comitatusy  which  was  the  strength  to  prevent 
r  ^450  1  f<^l<>iii^S9  must  in  a  greaf  proportion  have  consisted  of  military 
tenants,  who  held  lands  by  the  tenure  of  military  service.  If  it 
is  necessary  for  the  purpose  of  the  preventing  mischief,  or  for  the 
execution  of  the  law,  it  is  not  only  the  right  of  soldiers,  but  it 
is  their  duty  to  exert  themselves  in  assisting  the  execution  of  a 
legal  process,  or  to  prevent  any  crime  or  mischief  being  com- 
mitted. It  is  therefore  highly  important  that  the  mistake  should 
be  corrected  which  supposes  that  an  Englishman,  by  taking  upoi 
him  the  additional  character  of  a  soldier,  puts  off  any  of  th 
rights  and  duties  of  an  Englishman,  We  are  therefore  of  opi- 
nion that  plea  is  sufficient,,  and  that  the  judgment  must  be 

Affirmed. 


END   OF  EASTER  TERM. 
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In  the  Fifty-second  Yeaniof  the  Reign  of  George  III. 


*9  the  Easter  Vacation,  1812,  that  great  and  eminent  Judge 
Sir  Souldan  Lawrence,  Knt.  whose  declining  health  had  for 
several  terms  compelled  him  most  reluctantly  to  be  absent 
from  the  Court,  resigned  the  office  of  one  of  His  Majesty's 
Justices  of  the  Common  Pleas : 

ud  on  the  first  day  of  this  term  Sir  Vicary  Gibbs,  Knt  late 
His  Majesty's  Attorney-General,  was  appointed  one  of  His 
Majesty's  Justices  of  the  Common  Pleas,  in  the  room  of  Sir 
Souldan  Lawrence,  and  being  admitted  to  the  degree  of  the 
Coi^  gave  rings,  the  motto  whereof  was 

"  Leges  Jvraquer 

4jid  on  the  first  day  of  June  he  took  his  seat  in  the  Court 

Anonymous. 
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Maif  29.  Anonymous. 

Theacknow-    QHEPHERDy    Sent,   moved  that   a  recovery  mieht   now 
ivammt  of  P^^  under  the  follonhng  circumstances :    Hie  writ  of  Sam- 

attorney  for      mons  was  returnable  on  the  Maoe  of  the  Purificatioru  wbidi 

tuflering  a  re-  /  -» 

coTery  m^t  b«  was  the  9th  of  February,  and  the  acknowledgment  of  the  war- 
SJ^fihel^  rant  of  attorney  was  taken  the  J  0th  of  February. 
mQM;  »n^^^         Mansfield,  C.  J.   The  parties  are  not  to  appear  till  after 
error.  the  writ  of  summons:  and  inasmuch  as  the  appearance  must  be 

entered  of  the  day  of  the  return  of  the  writ,  it  would  be  a  oon- 
tradiction  in  terms,  that  the  warrant  of  attorney  to  iqipetr 
should  be  acknowledged  on  a  day  after  the  day  of  the  reCon, 
on  which  day  the  appearance  is  recorded. 

Heath,  J.  If  the  recovery  were  permitted  to  pass^  the  in* 
dulgeftce  would  be  useless,  for  the  objection  would  be  matter 
of  error. 

Shepherd  took  nothing  by  his  motion. 


May  30.  ViNCBMT  V.  HoLT. 

A  Boiidtor  of  Hr^HIS  was  an  action  brought  by  a  solicitor   against  his 

of  the  Cm^rt  of  J^     client,  to  recover  the  amount  of  his  bill  for  business  done 

the  Exchequer  foy  \^^  j^  prosecuting'OTd  defending  •suits,  as  well  in  the  High 

therefore  to  Court  of  Chancery  as  in  the  Court  of  Exchequer ;  and  upon 

c^urt'^fchll^  the  tri^  of  the  causa,  at  the  sittings  after  Michaelmas  tenh 

eery;  nor,  if  18 1^  the  plaintiff  recovered  a  verdict  for  the  amount  due  for 

mait^n  an  busiuess  donc  lu  the  Court  of  Exchequer,  with  liberty  to  more 

*^^^  tof^L  ^  increase  the  verdict,  by  adding  to  it  the  sum  due  to  him  for 

biiip  the  business  done  in  the  Court  of  Chancery,    if  the  Court 

tbit^a  boiidtor  ^ovAd  be  of  opim'on  that  he  was  entitled  to  recover  it,  under 

ofthatcouit  the  circumstance,  that  he  was  not  a  solicitor  of  that  Cooitf 
MnUn  writing*  althou|^  it  was  in  evidence  that  he  had  been  duly  admitted  as 

*"^^^^^^^^  a  solicitor  in  the  Court  of  Exchequer,  on  the  equity  aide.   It 

Court  of  Ex-  did  not  appear  upon  the  trial  that  he  had  the  cona^it  in  wrilMy 

^ISiM  th*cre  ^f  ^'^y  solicitor  of  the  Court  of  Chancery  to  practise  there  in 

in  his  name,  his  name ;  but  no  objection  was  raised  at  the  trial  upcm  t)ie  ab- 

l  *453  ]  sence  of  Buch  consent. 
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J9M,  Seijt.  had  accordingly,  in  Hihry  term,  Qbtainod  4  jtgig; 
rule  nisi  to  increase  the  T^Ict,  upon  tli^  ground  which  h^ 
orged^  that  a  solicitor  of  the  equity  side  of  the  Court  of  Ek<» 
chequer  is  entitled  to  practise  as  a  solicitor  in  the  Court  of 
Chamcery,  on  the  luitbority  of  Ueddfmcrqft  v«  Holbrooke  \  JFfp 
JSL  50^  where  the  converse  of  the  proposition  bad  been  rooog* 
nised  by  this  Court. 

Shepherd  and  Lens,  Seijts.  now  shewed  cause*    By  tb«  stut, 
^O.iLc.  23.  s.  10.  it  is  rendered  lawful  for  any  attomqr,  or 
any  solicitor,  admitted  to  practise  in  some  one  of  the  CourtSi 
•04  duly  sworn,  to  practise  in  the  name  of  an  attorney  of  any 
odier  of  the  Courts,  with  his  consent  in  writing,  but  no  such 
permission  is  giv«i  them  to  pracdse  in  the  name  of  any  other 
aoliaitor  of  another  Court  of  E^ity;  and  one  reason  why  no 
great  reliance  is  to  he  placed  on  the  case  cited,  is,  that  the 
•tatttte  distinctly  requires  a  consent  in  writing  from  the  attorney 
in  whose  name  the  proceedings  are  carried  on ;  ncrertfaolesi^  in      [  454] 
that  case  no  evidence  of  any  such  consent  appears  to  have  been 
pvtxi  or  required.    That  case  too  depends  on  the  distinctioOf 
that  in  the  Court  of  Exchequer  no  proceedings  are  oondvoted 
in  the  name  of  the  solicitor  himsd(  but  that  every  thing  therf 
is  done  in  the  name  of  the  clerk  in  Court,  and  that  be  is  the 
inesponsible  person :  whereas  in  the  Court  of  Chancery*  all  tb^ 
prooeedings  are  carried  on  in  the  name  of  the  solicitor.     Tb4 
^7th  section  is  also  very  material  for  the  dpfendant»  irtiich  pro^ 
^ides  that  this  statute  shall  not  ertend  to  the  examination, 
swearings  admission,  or  enrolment  of  the  attomies  or  clerks  of 
the  officers  of  the  King's  remembnmeer,   treasurer's  remem- 
lirancer,  pipe,  or  office  of  pleas,  in  the  Court  of  Exchequer  at 
Westminster  for  the  time  being,  but  that  they  may  practise  in 
the  Court  of  Exchequer,  or  may  practise  in  any  other  of  the 
Courts  of  Record,  in  the  name  and  wiih  tbe  consent  of  some 
•worn  attorney  of  such  Court,  such  consent  to  be  in  writing, 
wd  signed  by  su^  attorney,   in  auch  aMinaer  as  they  had 
mildly  been  and  might  liftve  done  befeve  that  act;  and  that 
attomies  and  solicitors  of  the  several  other  Courts  may  practise 
ttid  solicit  In  the  said  respective  oSees  in  aiich  manner  jas 
theretofore  had  been  done.'    But  tlna  section  is  equally  silent 
with  the  former  as  to  practising  in  ihe  name  of  a  aolieitor  of 
another  Court 

Best  and  Vuughan^  Beijts.  in  support  <tf  the  rule.   The  di»- 
tincticm  taken  h  without  fomidationi  for  equally  in  the  Cgpvt 

of 
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181S.       of  Chancery,  as  in  the  Exchequer,  does  the  solicitor  practise 

.  in  the  name  of  the  clerk  in  Court.    The  present  rule  mnsl 

^^  prevail,  unless  the  Court  will  overturn  the  case  oi  Meddmcrqfi 

Holt.       y.  Holbrook :  and  such  a  decision  will  also  carry  with  it  this 

hardship,  that  the  defendant  will  immediately  sue  the  plaintiff 

to  recover  the  penalty  of  507.  for  practising  without  being*  ad- 

[  ^^^  ]      mitted,  and  the  judgment  in  the  present  action  will  be  condu* 

sive  against  him  in  that 

Mansfield,  C.  J.    The  business  in  the  Court  of  Chancery, 
as  well  as  in  the  Exchequer,  is,  to  a  certain  extent,  done  by  a 
clerk  in  Court :  but  if  that  made  a  difference,  it  would  repeal 
entirely  the  first  prohibitory  clause  of  the  statute,  as  to  those 
two  Courts.    I  do  not  understand  the  case  of  Meddofscraft  v. 
Holbrooke  nor  the  reasons  there  given  by  Lord  Jjn^hborcugh : 
he  says,  <<  the  plaintiff  had  been  admitted  and   enrolled  in 
Chancery ;"   but  he  had  not  been  admitted  and  enrolled  a 
solicitor  of  that  Court  in  which  he  was  then  practising,  and  the 
first  clause  is  express  that  he  shall  not  practise  in  it  unless  he  is 
«o  admitted.    The  case,  too,  assumes  that  the  act  regulating 
the  practise  of  attomies  is  a  penal  law ;  but  I  cannot  conceive 
why  a  law  which  has  that  object  is  a  penal  law. 

Chambre,  J.  I  believe  the  statute  has  been  entirely  neg- 
lected, and  very  little  acted  on.  It  requires  a  consent  in  writ- 
ing, which  is  scarcely  ever  given.  But  the  question  is,  whether 
the  case  or  the  statute  shall  be  set  aside. 

Rule  discharged. 


[  456  ]  BowsFiELD  V.  Tower. 

June  1.  Same  v.  Thornton  and  Cornelius,  Bail  of  Tower. 

If  a  plaintiff  ^HEPHERD^    Seijt.    had  in  Easter  term  last  obtamed  a 

t^rinci^  rule  nisi  to  set  aside  the  proceedings  against  the  bail  in 

defendant  a  this  cause,  tipou  the  ground  that  the  plaintiff  had  accepted  a 

by  lie  gives  him  cognooit  from  the  principal  for  paying  the  debt  by  instalments^ 

nSJtb^iMUd-  *°^  ^^  ^®  ^*^  ^^  given  time  to  the  principal,  aind  had 

menta,  be  thereby  discharged  the  bail. 

chai^tbe  "^^  ^^  having  been  enlarged  until  this  term.  Best  and 

bail,  unless  Voughany  Scrits.  on  a  former  day  shewed  cause  afi:ainst  it.  They 

they  are  parties  j.7.,..,                    ^       .               i                         ..i. 

to  the  arrange-  Urged,  that  88  the  bail  were  no  parties  to  the  agreement,  there 


ment« 


was 
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lothing  in  it  which  hindered  them  from  rendering  thdr        1819. 

ipal  at  any  moment  they  pleased.    Hodgson  v,  Nugent,      

R.  2,11  •     A  cognovit  was  held  to  be  no  discharge  of  the    *'^*^^|^™^ 

ShcJcespear  v.  PhiUipsj  8  Ecutj  433*  was  a  still  stronger       Towxr* 

for  there  an  act  for  discharging  insolvent  debtors  passed 

the  bail  were  fixed,    and  the  principal  was  discharged 

'  it,  when  only  five  of  the  instalments  were  due,  yet  the 

rere  still  held  liable  for  the  whole  condemnation  money. 

maoit  is  only  a  confession  of  judgment  with  a  stay  of  exe- 

1 ;  and  it  matters  not  to  the  bail  how  the  judgment  is  ob« 

1,  whether  by  confession  or  otherwise :  it  is  merely  the 

as  if  the  plaintiff,  having  obtained  an  adverse  judgment, 

d  give  the  principal  a  certain  time  to  pay  it  in,  which 

y  would  be  no  discharge  of  the  bail* 

Tpherd  in  support  of  the  rale*     If  the  bail  had  rendered         •  i^ 

rincipal,  under  this  agreement  it  would  have  been  a  breach      [  ^W^ 

ith  in  the  plaintiff  to  have  detained  him,  which  in  efiect 

jBrom  the  bail  the  power  of  rendering  him.  Nor,  inas-* 
t  as  the  bail  are  not  privy  to  the  agreement,  can  they  ever 
'  whether  the  defendant  is  entitled  to  his  discharge  or  not. 
same  principle  is  allowckl  in  this  Court  as  to  the  bail  which 
ted  by  Heathy  J.  in  the  case  of  Rex  v.  Sheriff  oi  Surrjfj  in 
:ause  of  Brewer  v.  Clarke,  ante  1 .  1 59.  as  a  discharge  to 
beriff ;  that  the  plaintiff  has  created  a  new  modification  of 
lebt,  and  has  elected  a  different  remedy  against  the  prin- 
Even  in  the  case  of  a  bill  of  exchange,  if  the  holder 

time  to  the  acceptor,  without  giving  notice  to  the  drawer, 
liereby  discharges  the  drawer.  For  aught  that  appears  in 
espear  v.  Phillipsj  the  bail  may  there  have  been  parties  to 
ognaoit ;  or  perhaps  the  objection  might  not  have  occurred 
e  counsel  in  that  case,  since  the  only  question  there  dis- 
d  was,  whether  the  bail  were  liable  for  all  the  seven  instal- 
5,  or  for  five  or  three  of  them  only.  In  any  case  of 
inty,  by  bond  or  otherwise,  if  time  is  given  to  the 
ipal  the  surety  is  discharged. 

*st  observed,  that  in  the  case  of  the  Sheriff  o{  Surry j  Cham" 
J.  had  taken  a  distinction  between  the  case  of  the  sheriff 
lie  case  of  bail. 

9 

le  Court  gave  time  to  the  parties  to  enquire  concerning 
similar  cases,  which,  it  was  suggested,  had  recently  been 
led  in  the  Court  of  King^s  Bench. 

BATH,  J.  now  reported,  that  the  Judges  of  the  Court  of 

King's 
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l^lf^. 

SOWBFIELD 

Tow^iu 
t  •458  3 


# 


iCmg^a  Benpb  d9pl#re4  (h^t  tl|§  prftctiiee  there  vas  now  settled 
to  be,  th^t  (he  bail  were  discharged  by  such  a  cegMfoU, 

MAN8Fi[£Lp>  C.  J.  If  th^  ijefeodwt  had  b^en  sorreDdered 
after  sucii  a  ^ogtufvifi  th^  CTourt  would  dis^arge  •  him-  The 
purpose  of  all  th^^  proceedings  is  tp  ^et^vw  tbp  plaifitiff.  But 
the  plaintiff  has  a^eed  tp  fal^  th§  money  in  a  diffenept  imyt 
4^ul  therefore  th§  bail  W^  disphi^fged. 

H)9AT||[9  f,  It  woi^ld  be  yery  ei^fraordinary  that  if  tb*  plai^ 
ti^  p(»rt^  with  the  power  of  taking  the  de&ndimt  unUl  defimlt 
inad^  in  p^ym^Qt  of  the  ip^tah^eIlt8»  the  power  of  taking  him 
fihpuld  still  ^ufisist  ip  the  \>ail :  that  pover  is  eptirdy  dffifed 
fromt  ^  depW^^Pt  vpoDi  tl^e  power  of  ihfi  plaiptiff*  to  tak^ 

Chambre,  J.  If  (he  i)ail  w^re  tp  ^urrend<sr  the  principa), 
they  would  ^  discharge  in  a  |circyitou3  way»  for  np  dpilbi  the 
Cpprt  trould  bpl4  tb^  principal  entitled  tp  hi»  di/$i»h|ii]ee.  It 
4gi9S  i>pt  ^pp>r  tbfrt  m  tb^  fi^s^  of  Hpdgson  y,  Nugent  the  c^ 
mpU  wa9  for  payment  by  ipstahnent^ :  without  time  ^YePf  it  is 
ppt  %  discharge. 

0l9Bfc  J.  }  W49  of  poup^l  in  the  case  in  the  Cpvit  i»f  Kipg'is 
P^^  ip  which  it  ji^ly  wm  rpledi  that  by  giving  »  if^pml 
payat>le  by  inftabpepts,  the  bail  were  discharg^i  by  wripgK  to 
the  ca^$ps  where  a  creditor,  by  giving  time  to  the  prippipal^  dft^ 
f^gss  the  surety*  The  bail  eapnot  render  ith^  prip|4|^  if 
%\k^  plaintiff  give«  the  defendant  time  ^r  p^nippt  by  fpstal- 
fXi'^Vh  nptil  the  time  wh^  ^lure  i«  made  in  p^yn^^spt  of  ^  jpr 

stabnept,    Th^  bail»  th^refpr^  pre  ppt  ip  a  di^jer^ p(  fitpaijgo 

from  thpt  ip  wbiph  thi?y  p)pccd  themselves  when  they  epjt^r^  iflto 
their  ri^ppgni;«;Anpe. 

^ple  ab^lnte  for  setting  aside  the  pro^mii^ 

apd  entpripg  pn  efOfiere^  op  the  bfJIpi^ 
thp  bail  pndierta^ing  tP  bring  pp  pptipp(^)f 


{ay  Sec  Tlumms  r.  Youn^  and  JoffW,  bttil  of  Gtaham,    E.  T.  1819.    15  East,  6^. 


tWUWU 


[  459  ] 

June  1. 


Ppj?,  pp  ^  Demise  of  HijLLy  s:;.  ]LiEo. 
r^LAYTON^  Seijt  moyed  to  ^et  aside  a  verdict  which  b»^ 


In  trcspasf 
for  mesne  pro- 
fits, upon  a 
plea  of  the 

general  israe,  - 

eridence  it  not  admissible  that  t^e  plaintiff  bad  accepted  11^  rent  of  the  premises  fof  the  time  \a  H'^^ 
pute,  and  had  agveed  te  inivc  Uie  costi  of  Ike  ^eelaicnL  ^ 


been  obtained  by  the  plaintiff  in  ap  action  for  mesne  profi 
tinder  the  following  cireomstapc^ :  th.c  defendant  in  ap  rj^ 


Lbo. 
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ment  bad  suffered  judgment  by  defiudt,  after  which  the  plain-       1810. 

tiff  had  accepted  rent  for  the  time  past  under  an  agreement  to      = — 

waive  the  costs  of  the  ejectment,  but  he  nevertheless  brought  an    ^„,^  iSll, 
action  for  mesne  profits  to  recover  those  costs,  to  which  the  de-  v. 

fendant  pleaded  the  general  issue;  and  upon  the  trial  the  de- 
fendant offered  evidence  of  the  above-mentioned  agi'eement, 
ithich  Was  rejected,  and,  as  the  Court  now  held,  rightly  re- 
jected on  that  issue ;  fot  the  defence  was,  in  snbstimce,  that  a 
put  bf  die  daAiage^  had  been  accepted  in  satis&ction  ibr  the 
whole :  whereas  the  plea  was,  that  no  tt^pate  had  been  com- 
inltted :  and  they  refused  the  rule. 


Mii«hiart«M«i««bHMita«MiftMM« 


Orgill  v.  Kbmshxad. 


X^ABSHALLj  Serjt.  had  obtained  a  rule  nisi  for  leave  to     Thepi«f  of* 
plead  several  matters  to  an  action  of  covenatit  for  non-  and  teoder  ai« 
payment  of  rent    The  pleas  suggested  were,  1st  lifon  est  fac-  J^^J^ 
turn.     !2dly,  No  rent  in  arrear.     3dly,  To  the  first  and  second  be  pleaded 
counts,  that  the  defendant  had,  before  the  rent  became  duCf  "*^*"*"' 
assigned  the  premises  to  Joshua  Robinson^  who  had  tendered 
die  rent    4thly,  To  the  third  and  fourth  counts,  that  the  de* 
fendant,  .before  the  rent  became  due,  assigned  to  Joshua  Rabin^ 
soiij  who  assigned  to  </.  S.  who  tendered  the  rent;  and  5thly,  a     [  460  J 
'  tender  of  all  the  rent  by  the  defendant 

Lens,  Seijt  now  shewed  cause  agunst  this  rule,  and  cited  the 
cases  of  Tox  v.  Chandler^  2  fV,  Bl.  905,  and  Jenkins  v.  BdwardSf 
5  Term  Rep.  d7. 

Marshally  contra,  in  support  of  the  rule,  Contended  that  it 
was  the  continual  practice  to  plead  non  estjactuifi  with  repug- 
nant pleas.  Txioo  different  full  defences  can  hardly  be  pleaded 
ivhidi  are  not  repugnant 

Mansfield,  C.  J.  The  pleas  are  clearly  repugnant :  if  the 
defendant  assigned  a  lease,  it  must  have  existed :  and  if  the  de- 
jendant  tendered  rent,  it  was  not  rent  which  had  never  become 
due. 

The  Court  made  the  rule  absolute  to  plead 
the  other  pleas,  striking  out  Ae  non  est 
factum* 

m 

CoWLfiT 
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June^  Cowley  v.  Bussell. 

The  grantor  of  rpHE  defendant,  who  had  been  discharged  under  the  Insol- 

an  annuity  who       I  ^  :  o 

is  discharged       -^    vent  Act  51  Geo.  $•  c,  125.  had  been  arrested  since  hia 
undo*  Uie  itJ    discharge  fur  the  arrears  of  an  annuity  which  had  become  due 
»imitact        since  the  1st  of  Mm/j  1811,  and  OnsloWf  SexjU  had  obtained  a 
is  diichaiged  '  rule  to  discharge  him  out  of  custody  under  die  29th  section  of 
pmoo'andpn>.  ^®  *bove  act,  which  enacts,  "  That  no  person  entitled  to  the 
perty  horn  aU    benefit  of  that  act,  shall  at  any  time  thereafter  be  imprisoned 
menu  o?tbe      ^7  reason  of  any  judgment  or  decree  obtained  for  payment  of 
™^.>  ^^     money  only,  or  for  any  debt,  bond,  damages,  contempts  for 
discigjjj^ir      non-payment  of  money,  costs,   sum  or  sums  of  *  money  con- 
tracted, incurred,  occasioned,  owing,   or  growing  due  before 
the  first  day  of  May,  one  thousand  eight  hundred  and  eleven,'* 
C  *46l  3    and  gives  power  to  the  Court,  a  Judge,  or  two  Justices  of  the 
Peace,  to  discharge  with  costs,  upon  entering  a  common  ap- 
pearance; and  by  the  l6th  section  of  the  same  act,  it  is  pro- 
vided,   **  lliat  all  and   every  creditor  and  creditors  of  any 
debtor  who  shall  be  discharged  by  virtue  of  that  act,  for  any 
sum  or  sums  of  money  payable  by  way  of  annuity  or  otherwise 
at  any  future  time  or  times  by  virtue  of  any  bond,  covenants, 
or  other  securities  of  any  nature  whatever,  may  be  and  shall 
be  entitled  to  be  admitted  creditor  or  creditors,  and  shall  be 
entitled  to  receive  a  dividend  or  dividends  of  the  estate  of  such 
debtor,  in  such  manner,  and  upon  such  terms  and  conditions 
as  such  creditor  or  creditors  would  have  been  entitled  unto  by 
the  laws  now  in  force,  if  such  debtor  had  become  bankrupt, 
and  without  prejudice  in  future  to  tlieir  respective  securities, 
otherwise  than  as  the  same  would  have  been  affected  by  a  proof 
made  in  respect  thereof  by  the  creditor  under  a  commission  of 
bankrupt,  and  a  certificate  obtained  by  the  bankrupt  under  such 
commission."  By  the  49  Geo.  S.  c.  121.  sec.  17.  "  It  shall  be  com- 
petent to  any  annuity  creditor  of  any  person  against  whom  a  com- 
mission of  bankrupt  shall  issue  afterthepassingof  that  act,  whether 
the  same  shall  be  secured  by  bond  or  covenant,  or  bond  and  cove- 
nant, or  by  whatever  assurance  or  assurances  the  same  shall  be 
secured,  and  whether  there  shall  or  shall  not  be,  or  have  been, 
any  arrears  of  such  annuity  at  or  before  the  time  of  the  bank- 
niptcy,  to  prove  under  such  commission  as  a  creditor  for  the 

value 


IN  THE  Fimr^EcoND  YsAR  OF  GEORGE  IIL 


4^1 


Cowley 

BUSSBIX. 

[  462  ] 


▼alue  of  8iid&  amniity,  which  value  the  commissioners  shall  hare  1812. 
power,  and  are  thereby  required  to  ascertain,  and  the  certificate 
of  every  bankrupt  under  whose  commission  such  proof  shall 
be  or  might  have  been  made,  shall  be  a  discharge  of  such 
bankrupt  agunst  all  demands  whatever  in  respect  of  such 
annuity,  and  the  arrears  and  future  payments  thereof  in  the 
same  manner  as  such  certificate  would  discharge  the  bankrupt 
with  respect  to  any  other  debt,  proved^  or  which  might  have 
been  proved,  under  the  commission.'' 

Vaughan^  Seijt  in  shewing  cause  against  the  rule,  did  not 
oontend  for  any  right  to  hold  the  defendant  in  execution  for  any 
arrears  due  bdbre  1st  May^  181 1,  but  stated  the  question  to  b^ 
whether  the  plaintiff^s  remedy  for  the  arrears  which  had  since 
accruedy  was  gone  ?  Before  the  49  G.  3.  an  annuity  debtor  could 
not  use  his  certificate  as  a  bar  to  an  annuity  secured  by  bond,  un-  f^jpte 

less  there  were  arrears  of  the  annuity,  in  which  case  he  might 
value  the  bond :  nor  could  he,  in  the  case  of  an  annuity  secured 
by  covenant,   bar    any  more    than    the    arrears    which  had 
become  due,  and  not  those  afterwards  to  accrue :  but  by  the 
i|b#Te  act  of  the  49  G.  3.  the  arrears  of  an  annuity  are  put  upon 
the  same  footing  as  any  other  debt :  and  the  arrears  are  so  &r 
extinguished,  as  that  the  defendant  might  be  discharged  out  of 
custody;  but  by  the  words  of  the  16th  section  of  the  insolvent 
act  of  the  51  G.  3.  that  all  annuity  creditors  <^  of  any  debtor 
who  shall  be  discharged  by  that  act  shall  be  entitled  to  be  ad- 
mitted creditors  without  prejudice  to  their  respective  securities," 
it  seems  that  the  securities  for  the  annuity  were  intended  to 
We   some  subsequent  operation,   or  otherwise  those  words 
vrould  have  been  unnecessary ;  they  are  farther  explained  by 
tbe  £gth  section,  which  limits  the  operation  of  the  act  to  such 
debts  as  were  growing  due  before  the  1st  of  May^  1811,  since 
^^lijch  time,  the  arrears  for  which  the  defendant  is  now  in  cus- 
^c>dy,  have  become  due.  The  question  therefore  is,  whether  the 
^^^  does  not  leave  to  the  plaintiff  the  power  of  holding  the  de- 
^^^sidant  in  custody  for  a  debt  accrued  since  the  1st  of  May^ 

.    Mansfield,  C.  J.    The  words  **  without  prejudice  to  their      [  463  ] 
^^^•pective  securities"  are  very  obscure,  but  they  may  mean,  that 
^^  A  man  has  any  specific  security  on  land,  it  should  not  be  taken 
^om  him,  or  if  he  has  sureties,  that  they  should  not  be  discharged; 
^'^  only  the  person  and  property  of  the  debtor  are  to  be  dis- 
charged 
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timtgpi,  in  this  cue,  in  like  manner  as  die  person  tad  propct^ 
of  the  debtor  only  are  discharged  under  a  conmiissian  of  bank^*- 
raptcy»  I  can  put  no  other  sense  oo  the  dause  ih$n  that  tlie 
defendant  is  to  be  discharged* 

Chimbee,  J.  I  thinks  upon  the  whole^  the  intention  of  the 
statute  is  to  tetingnish  the  debt  is  to  the  prindpal  creditoe^ 
although  that  intentifsi  is  most  imperfect! j  eacpressed^  and  it  m 
not  at  all  hapfnly  eiocidated  by  the  refizrenoe  to  the  niuaentos 
bankrupt  laws.  There  is  xx>  provisioD  made  by  this  act  iair 
ascertaining  die  imhie  of  die  annuidesy  as  there  is  in  die  ba*k- 
roptey  sftatotes;  and  1  cannot  venture  to  say  that  die  dnmniii 
siouers  are  to  take  on  thcm^  at  their  own  risk,  to  set  a  raioe  on 
the  annuities ;  nor  oould  they  adopt  the  calcidatkms  to  be  msde 
estpMrte  by  any  eminent  calcohilor,  witfaoot  rendering  themad 
subject  to  incessant  litigation. 

GiBBS)  J*  Before  the  act  of  the  40  G.  S.  if  any  anno^y 
secured  by  bond,  and  the  bond  was  forfeited,  it  might  be  proMdH 
under  the  commissbn,  and  the  annuity  became  extinct)  bnti^ 
it  were  secnrod  by  cofeaanty  or  bond  and  covenanty  thoagh 
bond,  if  forfeited,  were  prored  under  the  comnMstion,  still  dk 
creditor  might  proceed  on  the  corenant  after  the  bankropt 
obttined  his  certificate :  this  remedy  opon  the  covenant  w 
taken  away  by  the  stat  49  G.  5.  and  it  is  that  to  whibh  die  pr«» 
sunt  act  alludes. 

As  this  was  a  new  case,  and  no  express  notice  pf  the  defioid- 
ant's  former  dischaige  under  the  insolvent  act  haSt  been  served 
on  the  (daintiii^  the  Ck>urt  made  the 

Rule  absolute  widiout  costs. 


mmmmmsi 


^MiMiW*Mh*i 


June  3. 


Jokes  v.  Brooke. 


In  an  actkm  ^  I  ''HIS  was  an  action  upon  a  bill  of  exchange  drawn  on  th^ 
Against  the  ac-     J[     jgj  ^^f  j^y  jqq?,  by  J.  R.  Learning^  upon  the  defendsn^ 

ceptor  of  a  bill.  y       \        \       ^  ,  ,V  i       j  j-^ 

accepiMl^rthe  at  three  months  alter  date,,  for  25/.  \9,s.  payable  to  the  drawor^ 
^T  draiJ^  own  order,  accepted  by  die  defendant,  and  by  die  drawer  in-- 
thcdrawerisnot  dorscd  to  the  plaintiff     Upon  the  trial  of  this  cause  at  the  sit^* 

a  competent  '■ 

witness  to  prove  that  the  bolder  camt  to  tlie  bill  on  usinioui  ooniidBration ;  becaoM  he  does  not 
indifierently  liable  to  ^e  holder  and  the  acceptor  :  for  (he  holder  can  recover  against  him  only 
contentsof  the  biH{  th»mcC(l|>t«r  ismtltled  Xm  recofcr  ogahiit  bto  both  tbt  smovnt  -gf  the  ^iU, 
also  all  damages  he  msy  have  sustained,  including  the  costs  of  the  action  againt  himself. 

ting^ 
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tings  in  Middlesex^  after  Easter  term,  1808»  before  Mamfield, 
C.  J.  the  defence  was,  that  the  defendant  Imd  accepted  the  bill 
fi>r  the  accommodation  of  the  drawer,  who  had  discounted  it 
with  a  person  named  Reeves^  taking  the  amount  in  goods,  which 
were  much  over-charged  in  price ;  that  Reeves  had  held  the  bill 
ontil  long  after  it  became  due,  since  which  time  he  had  de- 
manded payment  of  it,  and  had  subsequently  indorsed  It  over  to 
the  plaintiff.  To  prove  the  usurious  interest,  the  defendant 
called  the  wife  of  the  drawer.  Shepherd,  Seijt.  for  the  plaintiff, 
ob}eeted  that  the  witness  was  called  to  get  rid  of  the  drawer^s 
own  responsibility  to  the  acceptor,  who  having  received  from 
him  no  consideration  for  his  acceptance,  would,  if  he  paid  tlie 
ImII}  have  an  action  against  Learning  for  the  amount,  as  money 
paid  to  his  use ;  and,  therefore,  unless  the  defendant  should  pre- 
viously release  him,  the  witness  was  incompetent.  Marisfield^ 
C.  J.  reluctantly  received  the  evidence.  Shepherd  in  this  term 
obtained,  upon  the  ground  that  the  witness  ought  not  to  have 
been  admitted,  a  rule  nisi  to  set  aside  the  verdict,  and  enter  a 
verdict  for  the  plaintiff. 

Best  and  Peilj  Serjts.  in  the  same  term,  shewed  cause  against 
this  role.     Tliis  case  is  decided  by  the  authority  of  Jordaine  v. 
Lashbrooke,  7  T.  J?.  601,  since  which  the  rule  no  longer  pre- 
vails that  a  person  cannot  be  called  to  invalidate  an  instrument 
to  which  he  has  set  his  name.     Secondly,  the  witness  was  ad- 
missible, because  the  drawer  stands  indifferent  to  the  event  of 
the  suit :  for  if  the  defendant  succeeds,  the  drawer  is  liable  to 
an  action  by  the  holder,  since  the  verdict  obtained  upon  his  own 
evidence  in  this  action  cannot  protect  him  in  that ;  if  the  {dain-^ 
tkS  succeeds,  then  the  drawer  is  liable  to  an  action  by  the  ac- 
eeptor,    who  without  consideration  accepted  the  bill  for  the 
drawer^s  benefit.     In  the  action  by  the  holder  against  the  vf\U 
(,  it  would  only  be  necessary  to  prove  that  he  drew  the  bill, 
it  was  presented  for  payment,  and  was  not  paid.     It  would 
unnecessary  to  prove  notice  of  the  dishonour,  because  it  ft 
K^mitted  that  it  was  an  accommodation-bill;  and  the  present  de- 
mt  would  be  a  competent  witness  to  prove  that  he  held  no 
Xy  Staples  y.  Okines,  1  Esp,  332.     The  motives  that  ope- 
on  the  mind  of  the  acceptor  not  to  pay  the  bill,  could  not 
admissible  in  evidence  in  the  case.     The  witness  could  not 
^^en  be  heard  to  disprove  out  of  his  own  mouth  the  legality  of 
*e  consideration;  but  his  admission  now  given  that  this  was  an 
*^^commodation-bill,  might  then  be  used  against  him  to  dis- 
VoL.  IV.  I  i  P«"se 
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pense  with  the  necessity  of  notice  of  the  dishonour  of  the  bill  hy 
the  acceptor.  They  also  referred  to  IMerton  v.  Atkinsaitj  7  T. 
JR.  480,  Exmns  v.  Williams,  ibid.  481*  n.  Birt  y,  Kershaw,  2 
East,  458.  Bickerdike  v.  Bollman,  1  T.  R.  405,  and  JZicA  v. 
Toppins,  Peake  N.P.  224.  S.  C.  1  Esp.  177.  The  circumstance 
of  the  release  in  the  last  case  made  no  difference*  Buckler  v. 
Tankard,  5  T.  B.  578.  was  decided,  they  said,  upon  its  own 
particular  circumstances,  and  was  distinguishable  from  this.  It 
was  held  in  Birt  y.  Kershiem,  that  the  additional  obligation  <m 
the  witness  to  pay  the  cost  of  the  action  against  the  acceptor, 
did  not  destroy  the  equilibrium  of  interest  in  the  event 

Shepherd  and  Vaughan,  Serjts.  in  support  of  the  rule,  did  not 
attempt  to  combat  the  doctrine  laid  down  in  Jordaine  y.  Lash' 
hrooke;  but  contended  that  the  witness  here  did  not  stand  in  a 
state  of  indifference.  He  had,  they  said,  an  immediate  and  direct  ^ 
interest  to  defi^at  the  action  against  the  acceptor,  to  whom  he^ 
would  be  liable,  not  only  for  the  amount  of  the  bill,  but  for  the^ 
costs  of  the  present  action;  for  which  the  acceptor  might  reoo— - 
ver  in  a  special  count;  whereas  it  was  hazardous  and  uncertaii=3 
whether  the  holder,  if  he  failed  against  the  acceptor,  migluji 
ever  succeed  in  the  action  against  the  drawer.    This  objectioea 
has  not  been  overruled,  but  it  has  never  before  been  takec^ 
either  in  Uderton  v.  Atkinson,  or  any  of  the  other  cases  of  that 
class.    Shepherd  mentioned  a  MS.  case  of  Carter  v.  Heppd, 
in  which  he  was  engaged  with  Mr.  Bearcrqft,  and  which  was 
one  of  the  first  causes  wherein  Lord  Kenyan,  C.  J.  received  the 
drawer  of  a  bill  as  a  witness  in  an  action  on  the  bill ;  two  ob- 
jections were  made,  the  first,  as  in  Walton  v.  Shelly,  1  7.  JB. 
296,  that  the  witness  was  not  competent  to  impeach  the  instnt- 
roent  to  which  he  had  set  his  name:  the  second,  that  he  was  an 
interested  witness.    A  new  trial  was  granted,  and  on  the  second 
trial  a  release  was  given,  and  he  bad  ever  thought,  that  that 
was  the  right  practice.     The  drawer  does  not  stand  indifferent 
in  this  case,  for  another  reason,  that  he  could  never  set  up  the 
usury  committed  by  the  first  indorsee  as  a  defence  against  the 
acceptor;  his  only  possible  answer  would  be,  payment;  but  if 
the  action  is  brought  against  the  drawer  by  the  holder,  the 
drawer  may  avail  himself  of  the  usury.     This  differs  the  case 
from  that  of  principal  and  surety.    iMansfield,  C.  J.  observed 
that  in  Birt  and  Kershaw  it  was  held  that  the  acceptor  might 
recover  his  costs  as  well  as  the  contents  of  the  bill,  and  that 
was  the  only  case  in  which  that  distinction  had  been  noticed.] 
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*rhe  case  oiBucklandy.  Tankard  was  in  point  with  the  present 
•^^ase^  where  it  was  held  by  Lord  Kenyon^  that  the  witness  was 
^irc^rly  rejected,  because  his  situation  would  be  bettered  by 
^e  event  of  the  verdict,  inasmuch  as,  if  the  plaintiff  should 
succeed,  the  witness  would  be  put  to  much  greater  difficulties 
to  get  back  his  money,  than  if  the  plaintiff  should  be  foiled 
through  his  testimony  \  and  that  reasoning  is  very  applicable 
to  the  present  case.    Dingmall  v.  Dunster,  1  Doug,  £47*    The 
acceptol*  may  be  sued  at  any  time,  unless  he  has  been  expressly 
discharged.     Whittenbury  v.  Jackson  cited  in  Walton  v.  Shelly^ 
1  7*.  iZ.  298,  is  also  in  point,  where  a  witness  who  had  indorsed 
an  accommodation-note  of  the  defendant's  testator  to  the  plain- 
tiffi,  being  called  to  prove  that  he  had  satisfied  the  note  to  the' 
plaintiffi,  was  rejected  by  Buller^  J.  because  he  was  the  in- 
dorger.    The  witness  is  strongly  interested  in  giving  the  testi- 
mony for  which  he  is  called. 

Be^  replied,  that  Dingmdl  v.  Dunster  was  mainly  decided  on 
die  same  ground  as  WaUon  v.  Shelly,  which  had  dnce  been 
overroled  by  Jordaine  v.  Lashbrooke,  Car.  adv.  vuU. 

Mansfield,  C.  J.  in  this  term  delivered  the  judgment  of  the 
Coart.    This  action  is  brought  against  Brooke  as  the  acceptor 
rfabill  of  exchange;  at  the  trial,  the  defence  ma<}e,  was,  thkt 
this  bill  was  given  by  the  drawer  to  the  indorser  on  usurious 
consideration,  the  latter  having  taken  usurious  interest  on  dis- 
counting the  bill;  and  that  the  bill  was  accepted  for  the  accom- 
modation of  the  drawer.    An  objection  was  taken  to  the  witr 
ness,  who  was  the  wife  of  the  drawer;  and  the  objection  was 
overruled,  on  the  ground  that  it  is  now  the  practice  to  receive 
persons  whose  names  are  on  bills  of  exchange,  as  witnesses  to 
impeach  such  bills.    And  so  it  is ;  but  here  the  question  is,  in- 
asmuch as  this  was  an  action  against  the  acceptor,  whether  she 
could  be  received  as  against  the  acceptor;  the  drawer,  as  it  was 
contended,  being  interested  to  defeat  the  action :  the  doubt  was 
this;  the  drawer  has  an  interest  to  protect  the  acceptor;  for  if 
the  holder  succeeds  against  the  acceptor,  the  acceptor  will  have 
a  right  against  the  drawer,  to  make  the  drawer  pay,  not  only 
the  money,  but  also  all  damages  he  the  acceptor  may  sustain  by 
being  sued  for  it;  for  the  drawer  of  an  accommodation-bill  is 
bound  to  indemnify  the  acceptor  against  the  consequences  of  an* 
acceptance  made  for  the  accommodation' of  the  drawer:  we  arc 
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1812.       therefore  of  opinion  that  the  drawer  cannot  be  a  witnessi  and 
consequently  the  rule  must  be  made  absolute  for  entering  a 

Verdict  for  the  pUntiC 


Jones 


Brooks. 


Jttne  3.  Burgess  v.  Merrill. 

If  one  of  two     lijANSFIELDy  C.  J.  This  is  an  action  brought  by  the 

partiiera  18  an       zfjf      .r»»  •  x.        ^  p      t  »^       -i.  i«ii      X 

infant,  the  hold-  tiff  agamst  the  defendant  Merrill  on  a  bill  of  exchaiuK^ 

cepted  by  b^th  '^^  declaration  states,  that  one  John  Gibbs^  according  to  the  c»- 
partnere  may  tom  of  merchants,  made  a  bill  of  exchange,  and  directed  it  to  tbe 
accept  by  the  defendant,  under  the  name  of  Messrs.  Merrill  and  Le  BUmd^vA 
adult  only  in      ^^^  ^jjg  defendant  accepted  the  bill,  under  the  name  of  Jforffl 

the  names  of  i*.i  iii-i 

boU) ;  and  if  and  Le  Blond.  The  defendant  pleaded  in  abatement,  that  the 
^wdft^tc-  promises,  if  made,  were  made  by  the  *defendant  and  JEtobeH  U 
ment  that  the  ^on^^  jointly,  and  not  by  the  defendant  solely ;  and  that  A.  Lt 
oag?t^aao°tobe  Blond  b  Still  alive.  The  plaintiff  replied  that  iZ.  Le  BUmdmu 
sued,  the  plain-  ^^  infant;  and  the  defendant  demurred  to  the  replication,  and 

tiff  may  reply  '^  ' 

hit  infancy,  and  the  demurrer  was  argued.  The  same  cause  once  came  befare 
ture.*^  ^^^'  ufi  ^  another  shape  (a),  and  many  cases  were  cited  on  the  dop- 
[  «469  ]  trine,  (which  I  never  could  understand,)  that  the  contracts  of 
infants  were  voidable  only,  and  not  void;  and  it  was  given  ia 
evidence  that  Le  Blond  had  not  avoided  it.  The  cases  are  not 
intelligible  nor  reconcileable  to  common  sense.  It  is  said  in 
some  of  the  cases,  the  infimt  may  avoid  the  contract  by  plead- 
ing ;  that  is,  he  pleads  it  is  not  his  contract  Now  how  is  that 
a  contract,  whidi  does  not  bind  a  man?  It  is  inseparable  from 
the  idea  of  a  contract,  that  it  should  be  binding.  There  is  a 
famous  case  in  2  Sir.  938.  HoU  v.  Ward  Clarencicuxj  wherein 
the  consideration  of  a  promise  of  marriage  was  a  promise  to 
TQBxry  made  by  an  infant.  The  distinction  laid  down  is  intelli- 
gible enough,  that  the  infant  may  confirm  contracts  which  aie 
for  his  o¥ni  benefit  But  all  that  doctrine  does  not  apply  hoe. 
If  an  infan(  forms  a  partnership  with  an  adult,  he  holds  him- 
self forth  to  the  world  as  not  being  an  infant ;  he  practises  a 
fraud  on  the  world ;  and  it  does  not  lie  in  the  mouth,  as  the 
phrase  is,  of  an  adult,  who  combines  with  him  in  practising  this 
fraud,  to  avoid  his  own  contract  by  saying  his  partner  is  an  in* 

{a)  See  Cibbs  T.  Merrilly  ante^  vol.  3,  307. 

7  fant, 
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fimt,  and  incompetent  to  m&ke  a  contract    It  is  an  extremely 
&miliar  doctrine,  Faulting  upon  all  deeds  and  instruments,  that 
thejr  operate  to  form  a  contract  according  to  their  legal  efiect; 
this,  therefore,  is  a  binding  contract  as  to  the  adult,  though 
void  as  to  the  infant.    And  it  is  extremely  proper  to  say,  that 
the  plaintiff  may  safely  overlook  the  privity  of  the  infiint,  as  to 
vhom  the  contract  is  nugatory,  and  may  describe  it  as  a  con- 
tract made  by  the  adult  contractor  only.     No  cases  are  found 
decided  by  the  Court,  upon  the  consideration,  on  this  point* 
But  in  a  case  in  S  Esp.  76.  Chandler  v.  Paries  and  Danksj 
where  the  plea  pleaded  was  the  general  issue  by  ParkeSj  and 
infancy  by  Danksj  the  plaintiff  entered  a  noUe  prosequi  as  to 
i^urkeSj  and  continued  his  action  as  to  Danks.    Lord  Kem^anf 
C  J.  said  the  plaintiff  should  have  discontinued,   and  newly 
-sued  Parkesy  and  nonsuited  him.     Lord  EUenboroughf  C.  J.  has 
followed  the  same  doctrine,  that  the  plaintiff  having  declared 
on  a  joint  contract,  could  not  convert  it  to  a  sole  contract  by 
^discontinuing  against  one  of  the  contractors,  but  that  he  ought 
to  have  declared  on  it  as  a  sole  contract  from  die  beginning. 
We  are  of  c^inioo,  therefore,  that  the  demurrer  must  be  over^ 
Tided,  and  that  judgment  must  be  for  the  plaintiff  and  that  the 
action  is  well  brou^t  against  the  adult  only. 

Judgment  for  the  plaintiff. 


1812. 

Burgess 
VbatniLL* 
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BLoxABf,  Knt  i;.  Brown.  •'«"'  ^* 

[  ♦471  ] 

JgHEPHERD,  Serjt.  had  on  a  former  day  obtained  on  behalf  ^^^Jl^ 

of  the  plaintiff  a  rule  nisi  for  setting  aside  a  rule  which  the  for  a  special 
defendant  had  obtabed  for  a  special  jury,  upon  a  suggestion  ^buin^fo^he 
that  the  special  jury  was  moved  for  only  for  the  purpose  of  de«  porpose  of  de- 

1  *u  il-  i_  .•  x^'u      r  u  lay,  the  Court 

lay:  the  cause,  which  was  an  action  upon  a  bill  of  exchange^  would  not dis- 
atood  in  due  course  to  be  tried  within  the  term,  if  not  prevented  f  ^■2!!^J^^he 
by  the  special  jury.  cause  to  be  tried 

Bestf  Serjt.  shewed  cause  against  the  rule.     He  contended,  ]*J  *^^SIi|^th« 
first,  that  atie  words  of  the  statute  3  6.  2.  c.  25.  *s.  15.,  which  term. 
are^  that  *^  the  Courts  are  respectively  authorized  and  required,  tionary  in  the 
upon  motion  of  any  plaintiff  or  plaintiffs,  to  order  and  appoint  a  ^^^^^^^^ 

a  rule  for  a  special  jury. 

jury 
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jary  to  be  struck/'  &c.  were  imperative  on  the  Courts  to  grant  a 
special  jury  whenever  it  was  moved  for,  leaving  them  no  dis- 
cretion. 

Mansfield,  C.  J.  The  Courts  are  to  issue  all  writs;  it  is 
their  duty :  but  if  their  process  is  abused,  they  can  interfere  to 
set  it  aside,  or  rectify  the  abuse. 

GiBBS,  J.  It  would  be  quite  useless  to  move  the  Court  for  i 
special  jury  if  it  were  a  matter  of  right:  it  is  required  by  the 
statute  to  be  done  upon  motion ;  if  the  Court  may  not  deny  it,  it 
would  be  unnecessary  to  ask  their  leave. 

Best  then  contended  on  the  merits,  that  as  the  defendant  hid 
^wom  last,  and  had  sworn  he  believed  this  was  a  fit  case  to  be 
tried  by  a  special  jury,  he  was  entitled  to  maintain  his  rule,  ind 
no  particular  circumstances  appeared  to  require  that  the  de- 
fendant should  give  judgment  of  the  term,  (which  the  plaintiff 
prayed  for,)  in  this  case,  more  than  in  any  other. 

Shepherd^  in  support  of  his  rule,  insisted  that  the  defisndant 
ought  to  have  stated  in  his  affidavit,  circumstances  finom  whidi 
the  Court  might  judge  whether  this  were  a  fit  case  for  the  exer* 
cise  of  their  discretion  in  granting  a  special  jury,  which  he  had 
pot  done.  It  appeared  by  the  plaintiff's  affidavit,  that  the  de* 
fendant  had  admitted  his  liability  to  pay  the  bill,  but  that  it  was 
not  ponveni^t  to  hini  at  that  time.  He  therefore  prayed  ftr 
judgment  of  the  term,  if  the  special  jury  should  stand. 

Mansfield,  C.  J.  declared  that  if  a  special  jury  could  be 
struck,  he  would  try  the  cause  within  the  term.  He  added 
that  these  motions  to  discharge  rules  for  special  juries  had  been 
very  rare,  until  of  late,  and  only  one  or  two  had  now  occurred, 
since  the  abuse  of  special  juries  had  been  so  prevalent. 

GiDBS,  J.  I  never  remember  in  the  Court  of  King^s  Bench 
a  rule  of  this  sort  discharged,  where  it  had  been  regularly  ob» 
tained.  The  course  which  I  remember  in  cases  where  special 
juries  have  been  moved  for  in  trifling  causes,  or  where  there  has 
been  very  little  to  prove,  has  been  to  direct  that  it  shall  be  tried 
\fy  a  special  jury  in  term  time. 

Rule  dischaige4» 


GWINKC^ 
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OwiNNESs  and  Others  v.  Brown  and  Others.  June  3. 

THE  plaintiflfs  in  this  case  had  obtained  judgment  for  61 IZ.  ^  ^f*  Plaintiff, 
*^  .       ^  JO  having  sued  out 

85.  and  sued  out  a  writ  oi  Jierijacicuj  directed  to  the  she-  tjien/ae'uu,  the 

riff  of  Bristol,  and  sent  the  writ  to  Sherrardj  an  attorney  at  that  ti^^^ablifflT 
places  with  authority  to  receive  that  sum.     By  agreement  be-  «ttorDey  the 
tween  SherrarddJid  Carey,  the  defendants'  attorney  at  Bristol^  without  the  wri' 
ike  Jieri  facias  was  not  sent  to  the  sheriff's  office,  but  Carey  to\°hclhiriff^ 
called  on  Skerrard  and  paid  him  the  debt  and  costs.     A  few  is  no  coDtempt 
minutes  after  the  money  had  been  paid,  an  oflScer  of  the  sheriff  attach Se"^^ 
of  Bristol  served  Skerrard  with  a  foreign  attachment  out  of  the  "»on«y  »n  the 
Tolzee  Court  of  Bristol  at  the  suit  of  the  defendants,  against  the  plaintiff's  at- 
plaintifis  in  this  cause,  who  resided  in  Ireland,  for  300/.,  which  ^'JJ*^''*^* 
snm  was  sworn  to  be  due  from  the  plaintiffi  to  the  defendants,  the  plaintiff  to 
Wind  which  it  appeared  could  not,  for  some  cause  or  other,  be      But  quJr^ 
set  off  in  the  action  brought  by  the  plaintiffs  ainiinst  the  defend-  ^h^her  the 

^°-.r,,^,      *='--  -  .-   debt  II  such, 

ants ;  m  consequence  of  which  the  defendants  had  at  the  tnal  whereon  an  at- 
•  offered  to  the  plaintiffs  to  refer  the  cause,  which  they  refused.  i|J(*t]JJ|^J^? 
The  attachment  did  not  appear  to  have  been  sued  out  by  Carey,    [  ♦473  ] 
the  defendant's  attorney,  but  to  have  been  issued  by  a  person 
named  Hartley ;  but  it  appeared  that  Carey  had  consulted  coun- 
sel with  respect  to  the  attachment,  and  had  been  advised  that  it 
would  lie. 

Vaughan,  Seijt.  had,  in  the  last  term,  obtained  a  rule  nisi  for 
an  attachment  against  the  defendants  and  Carey,  their  attorney, 
upon  the  ground  that  the  foreign  attachment  issued  under  the 
above  circumstances  constituted  a  contempt  of  the  process  of 
this  Court. 

Ijens  and  PeU,  Seijts.  shewed  cause  against  this  rule :  they 
contended  that  no  contempt  had  been  committed ;  the  money 
would  have  been  capable  of  being  attached  in  the  hands  of  the 
phuntiffs'  attorney,  if  the  Jlerijacias  had  been  delivered  to  the 
sheriff,  and  the  sheriff  had  paid  over  the  money  to  him ;  and  it 
was  equally  competent  to  attach  it  in  the  hands  of  the  plaintiffs' 
attorney,  although  he  received  it  directly  from  the  defendants' 
attorneys  and  the  plaintiffs'  situation  was  not  worse  now  than 
if  that  had  been  done.  No  trick  had  been  practised,  but  there 
was  a  mutual  convenience  in  paying  the  money  without  execut- 
ing the  Jleri  facias. 

Vaughan,  in  support  of  his  rulei  cited  1  Leon.  264.  ph  S5S. 
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[  474  ] 


that  it  was  a  contempt  to  attach  money  in  the  hands  of  the  the- 
riff  which  he  has  levied  in  execution.  So,  money  ordered  to  be 
paid  under  an  award,  is  not  the  subject  of  an  attachment.  Cbp- 
l^eU  V.  Smithy  ^  T.  B.  312.  Grant  v.  Hawdingy  ibid^  deter- 
mined the  same  point,  where  money  was  awarded  to  be  paid  un- 
der an  order  oinisiprius. 

The  Court  desired  to  abstain  from  giving  any  opinion  upon 
this  part  of  the  case,  whetlier  the  money  in  the  hands  of  tbe 
plaiutifis'  attorney  were  properly  the  subject  of  a  foreign  attadh 
ment  or  not,  as  tlie  question  might  probably  eome  before  them  in 
another  shape ;  but  they  threw  out  a  doubt  whether  payment  to 
the  phiinti£&'  attorney  were  not  similar  to  payment  to  a  servant, 
which  is  payment  to  the  principal*  They  observed,  however, 
that  in  the  city  oi  London  the  form  of  the  plea  to  a  foreign  at- 
tachment is  not  nil  debety  but  nil  habet.  As  to  the  rule,  thqr  asw 
no  trick  in  the  conduct  of  the  defendant,  though  it  would  have 
been  more  candid  if  Carey  had  told  the  plaintiff  that  he  had  it 
in  contemplation  to  issue  an  attachment.  But  they  did  not 
discover  how  the  plaintiff  could  make  this  to  amount  to  a  eon- 
tempt. 

Rule  discharged,  but  without  costs. 


June  3. 


Smith  v,  Bickmore. 


A  person  who 
depusif  s  in  the 
hands  of  a 
stakeholder  a 
snm  as  a  wager 
on  the  event  of 
a  boxing-match 
between  him- 
self and  ano- 
ther, may,  after 
committing  a 
breach  of  the 
jwaoe  by  fight- 
ing, recover 
bark  his  deposit 
fnjm  the  stake- 
holder, having 
demanded  it 
before  it  was 
paid  over. 

[  *475  ] 


THIS  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived, brought  to  recover  back  a  sum  of  25  guineas, 
which  had  been  deposited  by  tlie  plaintiff  in  the  hands  of  the 
defendant,  as  stakeholder,  upon  a  wager  on  the  event  of  a  box- 
ing match  between  the  plaintiff  and  a  person  named  £i^* 
Upon  the  trial  of  the  cause  before  Macdonaldj  C.  B.  at  the 
Chelmsford  summer  assizes,  1811,  the  evidence  was,  that  the 
battle  took  place,  but  that  tlie  plaintiff  became  tired  of  fightiii|^ 
and  ran  out  of  the  ring,  after  Uiey  had  fought  seven  rounds. 
King  waited  five  minutes  for  him  to  return,  and  upon  his  not 
appearing  within  that  time,  King  was  putting  on  his  cloatb^ 
when  it  was  suggested  *on  behalf  of  the  plaintiff,  that  he  should 
have  another  round  or  two.  The  persons  present  declared  that 
King  was  already  the  wiimer,  hut  King  said  the  plaintiff  should 

hare 


IN  THE  FiFIT-SECOND  YkAR  OP  GEORGE  IIL 


475 


ha^e  a  little  more^  if  he  liked  it ;  and  they  set  to  again ;  and 
while  they  were  thus  engaged,  a  constable  came  and  separated 
the  combatants.  It  was  in  evidence}  that  half  a  minute  or  a 
minute  was  the  usual  time  for  boxers  to  wait  between  the 
roondsy  and  that  if  a  fighter  did  not  return  to  the  ring  within 
a  certain  time,  he  was  considered  as  having  lost  the  battle. 
Half  a  minute  or  a  minute  was  mentioned  by  some  of  the  wit- 
nesses as  the  period  to  wait;  others  said  five  minutes:  but  it 
was  in  evidence  that  the  time  was  usually  a  matter  of  special 
oontract,  and  none  such  was  proved  liere.  After  the  battle^ 
the  plaintiff  demanded  his  25  guineas  of  the  defendant,  who 
decUned  to  give  it  him.  The  Chief  Baron  left  it  to  the  jury 
to  ssy,  whether  the  battle  was  ended  by  the  plaintiff's  going  out 
of  the  ring;  for  that  if  it  was,  the  defendant  was  entitled  to  a 
verdict ;  but  that  if  the  battle  was  not  ended  by  that  event,  the 
wager  was  not  decided,  for  the  parties  had  not  done  fighting 
when  the  constable  came ;  and  in  that  case  the  plaintiff  was  en- 
titled to  recover.  The  jury  found  the  fact  that  the  fight  was 
terminated  by  the  plaintifi^s  quitting  the  ring ;  wliereupon  the 
Chief  Baron  directed  a  nonsuit,  being  of  opinion  that  the  re* 
newal  of  the  battle  was  only  honorary,  and  not  a  renewal  of  the 
wager.  ' 

Bes^  Seijt  in  Michaelmas  term,  1811,  obtained  a  rule  nisi  for 
a  new  trial,  upon  the  ground,  that  even  if  the  battle  was  over 
when  the  plaintiff  quitted  the  ring,  yet  that  the  contract  had 
Ixea  again  opened  by  the  mutual  consent  to  return  to  the  com- 
bat, and  that  the  wager  had  not  been  decided  at  the  moment 
when  the  constable  appeared  and  interrupted  the  parties.    He 
<3ted  Cotton  v.  Thurlandj  5  Term  Rep,  405.     Hatvson  v.  Han^ 
€Ock^  8  Term  Rep.  575^  and  Avbert  v.  Walshy  ante  3.  277^  to 
shew  that  before  the  determination  of  an  illegal  wager,  it  is 
competent  for  either  party  to  Tescind  it,  and  recover  back  his 
deposit. 

In  Easter  term,  1812,  Best  was  first  heard  in  support  of  his 
nde :  he  contended  that  by  consenting  to  renew  the  combat,  the 
parties  necessarily  consented  to  renew  the  wager,  which  was  the 
only  object  the  plaintiff  had  in  view :  if  King  had  not  meant  that, 
the  contrary  should  have  been,  expressly  stipulated.  The  wager, 
therefore,  was  still  undecided,  and  the  deposit  might  be  reco- 
vered back.  There  was  a  marked  distinction  between  the  case 
of  an  action  against  a  party  to  an  illegal  wager,  as  in  l/mry  v. 
Bourdiet^  2  Doug.  162.  and  an  action  against  the  stakeholder. 


1812. 
SBont 

iKmiOBX. 
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Here  the  money  was  still  in  the  hands  of  the  stakehdidery  and 
the  wager  being  undecided,  it  might  be  recovered  back.  At  one 
time,  however,  it  was  held  that  money  paid  over  for  the  moat 
illegal  purpose  might  be  recovered  back,  even  after  it  had  been 
applied.  Wilkinson  v.  Rich,  in  1  Ld.  Raynu  89.  [The  Coart 
observed,  that  that  case  had  been  long  since  overruled.  Oiam^ 
hrCf  J.  intimated  that  this  brea<^h  of  the  peace  was  malum  in  se^ 
and  that  the  distinction  between  malum  in  $e  and  mahtm  prohi* 
atum  was  never  taken  in  Cotton  v.  ThuriandJ]  That  distincticMi 
has  been  much  doubted^  and  justly,  for  he  cannot  be  a  good 
moral  man  who  will  commit  an  act  which  the  laws  of  his  coun- 
try prohibit  even  for  reasons  of  policy.  In  Lacaussade  v.  WUte^ 
TT.il  5S5^  the  Court  said,  it  was  more  consonant  to  the  prin- 
ciples of  sound  policy  and  justice,  that  wherever  money  has  been 
paid  upon  an  illegal  consideration,  it  may  be  recovered  back 
again  by  the  party  who  has  improperly  paid  it,  than,  by  denying 
the  remedy,  to  give  effect  to  the  illegal  contract.  Tappenden  v. 
jRandaU^  2  Bos.  et  Ptdl.  47 1  f  was  decided  on  the  same  principle. 
H&mon  V.  Hancock  only  determined  that  where  the  stakeholder 
has,  with  consent  of  the  loser,  paid  over  the  stake  to  the  winner, 
the  loser  cannot  sue  him  for  it. 

Shepherd^  Seijt.  contra^  observed  that  the  principle  on  which, 
in  some  of  the  cases  cited,  it  had  been  held  that  the  plaintiff  is 
entitled  to  recover,  was,  that  having  made  an  executory  C(mtract 
for  an  illegal  purpose,  he  had  a  right,  before  he  had  done  any 
act  in  pursuance  of  that  executory  contract,  to  rescind  it«  But 
here  all  the  illegality  was  committed,  the  ^breach  of  the  peace 
was  complete,  and  it  did  not  make  the  plaintiff's  right  better, 
that  he  had  to  sue  an  innocent  stakeholder,  instead  of  the  par* 
ticipator  in  the  offence  against  the  peace.  Cur.  adv.  vuU. 

Mansfi£LD,  C.  J.  now  delivered  the  opinion  of  the  Court. 

This  is  a  motion  for  a  new  trial.  On  the  evidence  tliere  was 
considerable  doubt  whether  the  wager  was  won  or  not ;  and  the 
Chief  Baron  left  it  to  the  jury,  who  were  of  opinion  that  the 
wager  was  not  won  by  the  plaintiff,  because  he  went  out  of  the 
ring.  This  is  an  action  of  assumpsit  for  money  had  and  received, 
to  recover  back  from  the  stakeholder  a  moiety  of  the  money  de- 
posited. It  is  a  very  unfit  question  for  a  Judge  or  jury  to  try, 
whether  the  battle  is  won  or  lost ;  but  without  deciding  that,  it 
seems,  by  the  case  of  Cotton  v.  Tkurlandj  that  the  plaintiff  had  a 
right  to  recover  back  his  moiety.  The  law  is  got  into  sad  con- 
fusion 
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fuiion  by  contradictory  decisions  respecting  illegal  contracts. 
Snt  this  case  seems  made  for  the  express  purpose  of  confirming 
Cotton  ▼.  Tkurland.  In  that  case  ttiere  was  a  doubt  about  the 
event,  exactly  as  in  this  case^  and  the  Court  thought  the  money 
xnig^t  be  recovered  against  the  stakeholder.  Now  this  is  a  case^ 
not  of  an  action  against  one  of  the  parties  to  the  wager,  but 
against  a  stakeholder,  therefore  it  is  difierent  from  the  cases  of 
actions  against  underwriters  to  recover  back  premiums  paid  on 
filial  insurances.  I  cannot  distinguish  this  case  from  that  of 
Cotton  V*  Tkurlandf  therefore  there  must  be  a  rule  absolute  for 
a  new  trial,  upon  the  ground  that  the  plaintiff  is  entitled  to  re- 
cover back  (ma  moiety  of  the  sum  jointiy  deposited  to  be 
fought  for. 

Rule  absolute. 


1812. 
Smith 

BiCKMORS. 
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Freelamd  v.  Walkcb. 
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THIS  was  an  action  upon  a  policy  of  insurance  made  the 
I4tih  of  January  1810,  upon  a  homeward  voyage  at  and 
from  the  ship's  loading  port  or  ports  in  the  Baltic^  to  her  port 
or  ports  of  discharge  in  the  United  Kingdom  ;  warranted  to.ai^ 
rive  safe  at  CaHscrona.  The  ship  left  England  under  a  licence 
to  sail  to  Saoeden,  or  any  port  or  ports  in  the  Baltic,  and  thence 
back  to  England  with  a  cargo  of  the  goods  specified ;  and  it  was 
declared  that  that  licence,  which  was  dated  the  1st  oiJidy,  IdlOj 
ahould  remain  in  force  until  the  end  of  the  first  week  of  Decenif 
bar  then  next.  Upon  the  trial  of  the  cause  at  the  sittings  at 
dtSdhatt,  after  Michaelnuu  term  181 1,  before  Mansfield,  C.  J. 
it  appeared  that  the  vessel,  which  had  sailed  firom  England  with 
ma  outward  cargo,  and  discharged  it  in  Susiia,  began  to  take  in 
her  homeward  cargo  at  Liebau  in  November  ;  that  she  obtained 
lier  clearance  on  the  29th  of  November,  and  broke  ground  before 
the  4tli  of  December,  on  which  *day  the  licence  expired,  that  by 
reason  of  shallow  water,  a  considerable  part  of  her  cargo  was 
necessarily  unshipped  and  carried  out  over,  the  bar  in  craft,  and 
then  reshipped ;  and  that  this  delayed  the  vessel  fourteen  or 
fifteen  days,  so  that  she  did  not  finally  get  clear  of  the  harbour 
until  the  £9th  or  30th  of  December,  The  vessel  arrived  at  Carls" 
cronOf  but  was  too  late  by  five  days  to  join  the  convoy,  and  pro^ 

ceeding 


If  a  lioenoe 
to  trade  be  li- 
mited in  dam- 
tkmtoaoertaiii 
day,  and  the 
▼estel  have  not 
completed  her 
Toyage  before 
tbe  licence 
expires,  it  is 
incumbent  on 
the  plaiDtiffto 
prove  that  such 
due  diligence 
has  been  used 
by  the  master 
ofthevessel, 
that  the  adven- 
ture is  still 
protected 
within  the  spirit 
of  the  licence. 

But  if  there 
has  been  no 
de&ult  in  the 
conduct  of  the 
▼essely  the 
lioenoe,  though 
expired,  still 
protects  the 
adventure  till 
its  completion. 
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1812.  ceeding  homewards  without  convoy  was  afterwards  lost  At  the 
trial  it  was  objected,  that  the  licence  having  expired,  the  home- 
ward voyage  became  an  illegal  adventure.  The  jury,  however, 
found  a  v^dict  for  the  plainti£^  subject  to  this  question. 

Viosgkanf  Seqt  had  in  Hilary  term,  181S,  obtained  a  nde 
md  to  set  aside  the  verdict,  and  have  a  new  trial,  or  nonsoi^ 
up<m  the  authority  of  the  case'c^Zemn  v.  Cormac^  Easter  tenn 
1810,  C  P.  pose.  p.  483. 

Shepherd  and  Best^  Serjts.  in  this  term  shewed  cause  against 
the  rule.    They  contended  that  the  adventure  was  not  vitiated 
by  the  circumstance  that  the  licence  had  accidentally  expired 
before  the  completion  (^  the  voyage,  there  being  nobad  fidth  or 
fraud,  but  a  genuine  diligence  in  pursuit  of  the  voyage^  and  it 
having  been  the  effect  of  delays  incident  to  navigation,  that  the 
ship  had  not  sailed  for  England  in  time  to  complete  the  voyi^ 
before  the  expiration  of  the  licence.    Licences  were  now  to  be 
construed  liberally,  and  for  the  advancement  of  trade,  as  had 
been  decided  in  many  cases :  and  where  there  was  no  fraud  in- 
tended, (and  it  was  not  intimated  that  this  was  a  case  of  fiaud,) 
it  was  suflScient  that  the  voyage  had  commenced  before  the 
licence  expired.    An  order  of  council  had  been  made  on  the 
IStii  oijubff  1810,  for  extending  the  time  of  all  BdUic  licences 
[  480  1    which  would  otherwise  have  expired  on  the  29th  of  September^ 
1810,  and  which  were  then  veiy  numerous,  to  a  further  periody 
viz.  until  the  14th  of  December;  but  that  order  in  no  way  af- 
fected the  present  question,  either  in  &vour  of  the  plaintiff  or  of 
the  defendant.    If  the  Courts  put  on  the  licences  the  strict 
interpretation,  that  after  the  expiration  of  the  day  therein  as* 
signed  as  their  limit,  they  become  wholly  inoperative  for  cme 
pnipose,  they  must  become  so  for  all  others ;  and  one  neoeasarjr 
consequence  will  be,  that  the  vessels  which  happen  to  be  kept 
out  at  sea,  after  tiie  day  when  the  licence  expires,  will  be  the 
Intimate  subjects  of  capture  by  any  British  cruizers,  as  con* 
fiscated.    Even  if  the  cargo  had  been  put  on  board  in  October^ 
it  might  easily  have  happened  tiiat  from  danger  of  enemy's 
cruizers,  or  other  circumstances,  the  ship  could  not  safely  pro- 
ceed, so  as  to  complete  her  voyage  within  the  time  limited  by 
the  licence.     T^ey  said  that  the  same  point  had  been  lately 
decided  in  the  Court  of  K.  JB.,  in  certain  cases  of  Thompson  v. 
Sooansay^  and  HaU  v.  Valentine^  befcft-e  Lord  EUenboromgh^  C  J. 
at  the  sittings  after  Easter  term,  1811,  which  were  not  in  print, 
and  also  in  Schroeder  v«  Faw^  15  East^  52.  which  was  a  much 

stronger 
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stronger  case  than  this,  for  there  the  vessel  had  not  attempted       1819. 

to  sail  until  after  the  licence  had  expired.  — 

Vaughath  in  support  of  his  rule,  contended  first,  that  the  war-  ^^'■"■^•aiid 
xanty  that  the  ship  should  arrive  at  Catiscrona,  had  the  e£kct  of  Waludu 
shortening  the  voyage  insured,  from  a  voyage  at  and  from  her 
port  of  loading  in  the  Baltic  to  her  port  of  discbarge,  to  a  voy- 
age at  and  fiiom  Carlscrona  to  Uer  port  of  discharge,  in  which 
OQnstruction,  it  was  clear  that  the  voyage  had  never  b^^un,  nor 
the  ship  broken  ground  fix>m  CM^rotia  until  long  after  the 
Meence  was  expired,  and  so  the  voyage  homeward  never  having 
had  any  inception  as  a  legal  voyage,  the  policy  could  not  attach 
on  it; 

[But  the  Court  were  clear  that  the  insurance  was  on  the  whole  L  ^^  J 
voyage  at  and  fit>m  the  port  of  loading  in  the  Baltic^  condition- 
ally, indeed,  that  she  arrived  at  Carlscrona^  but  that  that  con- 
dition being  fulfilled,  the  underwriter  was  liable  (taking  the 
voyage  to  be  legal,)  for  any  loss  that  might  have  happened  be- 
fore the  ship's  arrival  at  Carlscrona  as  well  as  after.]  He  ar^ 
giiedy  that  the  order  of  council  of  18th  Jtdjfi  18 10,  extending  the 
duration  of  the  licences  fit>m  S9th  September^  1810,  to  a  later 
period,  was  an  exposition  by  the  authors  of  the  licences,  of  the 
meaning  of  their  own  language,  and  proved,  that  if  the  time  had 
not  been  enlarged,  all  the  licences  would  have  become  void  on 
llie  29th  SepUmber ;  wherefore  this  licence  must  also  be  taken 
absolutely  to  have  expired,  and  become  void  at  the  end  of  the 
first  week  in  December :  and  there  were,  no  doubt,  good  poli- 
tical reasons  for  making  the  licences  end  thus  abruptly  on  a 
particular  day,  without  regarding  the  accidents  of  wind  and 
weather,  which  reasons  the  Courts  were  bound  to  respect.  He 
referred  to  MuUer  v.  Gemon^  ante  3.  394*  Leevin  v.  Cormac 
was  a  still  stronger  case.  The  licence  expired  on  the  9th  June^ 
and  the  vessel  was  captured  on  the  13th  oijune^  only  four  days 
after ;  yet  the  Court  was  of  opinion,  that  the  assured  must  bring 
himself  within  the  terms  of  the  licence,  and  that  the  under- 
writer was  discharged.  It  is  not,  however,  incumbent  on  the 
,flefendant  to  prove  that  the  voyage  was  not  conformable  to  the 
licence  and  illegal ;  but  since  it  is  become  primd  facie  illegal  by 
the  expiration  of  the  licence,  it  is  at  all  events  necessary  for  the 
plainti£fto  prove  the  circumstances  that  render  it  otherwise,  and 
to  shew  that  he  has  used  t(at  due  mercantile  diligence  which 
may  be  an  excuse  for  not  conforming  to  the  letter  of  the  licence;-  r  ^32  1 
and  it  is  a  question  proper  for  the  consideration  of  the  jury, 

whether 
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A  voyage 
legalizetl  in  itc 
comoK'nccment 


whether  he  has  done  that,  which  question,  in  the  present 
was  never  submitted  to  them. 

S/lepherd  observed,  that  it  had  never  been  objected  at  the 
on  behalf  of  the  defendants,  that  there  had  been  any  laches  in 
obtaining  or  loading  the  cargo :  it  was  taken  for  granted,  that 
up  to  the  period  of  the  taking  in  the  cargo  at  Ldebauj  there  had 
been  no  loss  of  time. 

It  appearing  upon  reference  to  the  Judges'  notes,  that  this 
point  had  never  been  made  at  trial,  nor  the  question  submitted 
to  the  jurj,  the  Court  were  of  opinion  that  the  case  ought  to  be 
reconsidered.  Mansfield^  C.  J.  reprobated  the  conduct  of  those 
who  penned  these  licences,  and  made  tbem  to  terminate  at  a 
given  day,  without  the  slightest  allusion  to  any  conting^icy 
wherein  the  perils  of  the  sea,  the  act  of  God ;  of  the  enemy,  or 
accident,  could  prolong  the  voyage  for  a  single  hour ;  express- 
ing themselves,  in  the  terms  of  the  licence,  as  if  they  took  it  for 
granted  that  the  whole  of  the  voyage  was  to  take  place  within 
die  days  limited,  yet  supposing  that  the  Court  can  look  into  all 
the  circumstances  of  the  voyage,  to  examine  whether  the  master 
of  the  vessel  has  exercised  due  diligence* 

Gibbs^  J.  observed,  in  the  course  of  the  argument,  there  had 
been  at  least  fifty  cases  in  the  King^s  Bench,  where  the  plain- 
tiffi  had  recovered,  although  the  licence  had  expired  at  the 
time  of  the  loss,  and  it  never  had  been  attempted  to  pat  the 
case  upon  the  point  of  the  licence  being  expired  at  the  time  of 
the  capture. 

The  Court  made  the  rule  absolute ;  the  defendant  giving 
judgment  as  of  this  term,  and  a^eeing  to  bring  no  writ  of  error 
or  bill  in  equity. 

Leevin  v.  Cormac. 

THIS  was  an  action  upon  a  policy     proviso,  that  the  ship  should  be  pro- 


at  and  from  London  to  Gottenburgh 

Sr.Tc"  "^^  ^  '"y  p""  "I-  p<""  «>f  ^^''^ «" 

four  months        the  Balticy  to  return  5  per  cent,  if  sails 
which  expires      with  convoy  for  Gottenburgh^  and  ar- 

^^mTy\^^'  "^^*'  *°^  ^  ^^  ^"'-  ^^^  '^^^  «^ 
legally  fiDitfhed,  for  her  port  of  delivery  and  arrives. 

if  special  cir-      This  ship  obtained  a  licence  dated  the 
toSSTe',""/  3d  oiFebruani,  1808,  with  the  U3ual 

the  licensed  person  to  control,  clear  of  fraud  and  laches  on  his  part,  have  protracted  the  voyage. 

But  it  is  incumbent  on  tiie  assured  to  prove  the  special  circumstances. 

It  is  not  oeccs^ry  that  the  ultimate  port  of  discharge  of  a  licensed  ship  should  be  specified  in  h 
clearance  from  Great  Britain. 

Whether  upon  a  stipulation  to  return  five  per  cent.,  if  sails  with  convoy  for  Goiienburgh,  and  arrives  j 
and  five  per  cent,  more,  if  sails  for  her  port  of  delivery,  and  arrives,  a  return  of  preiuiuoa  be  due  for  her 
arrival  at  Gotienbur^,  though  she  never  arrives  at  her  port  of  delivery,  ^vcrr. 


ceeding  direct  to  the  port  of  diiBchaige 
specified  in  her  clearance,  and  ex- 
pressing that  the  licence  sho^d  lemaia 
in  force  four  months.  The  ship  was 
intended  to  go  to  the  BaitUt  but  she 
cleared  out  from  London  for  Gotten" 
burgh,  and  her  clearance  expressed  no 
other  port  of  discharge,  she 
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CrhmLoitJon  on  the  isth^and  from  the 
JO^vms  on  the  S6th  of  Fibnutry,  for 
MosttHamdf  in  her  passage   from 
thence  to  Gottenhurgh  she   was  de- 
layed so  days  by  adverse  winds,  but 
•he  reached  Gottenhurghy  where  die 
was  detained  some  time  by  an  em- 
bai^gOy  which  however  was  taken  off 
at  the  request  of  the  British  minister 
at  Stockholm f  and  she  left  Gottenhurgh 
agab  on  the  Sdd  of  May  for  MemeU 
a  further  port  in  her  way  to  Coms^ 
hurgk  $  in  her  course,  she  was  driven 
into  Malmoe  roads  for  five  days  by 
stress  of  weather ;  the  four  months 
^>ecified  in  the  licence  expired  on  the 
sd  o£Jwte,  1808,  and  on  the  isth  of 
Jmte  die  was  captured  in  PiJlau  roads. 
Upon  the  trial  of  this  cause,  at  the 
Sittings  after  Hilary  term,  1810,  before 
Mamsfieldy  C.  J.  at  Guildhall,  the  sub- 
acr^ptson,  loss,  and   interest,  being 
proved,  the  defence  as  to  the  loss, 
was,  that  the  voyage  was  not  war- 
ranted by  the  licence,  for  two  reasons, 
first,  because  the  ship  was  not  pro- 
ceeding  to  the  port  of  discharge  spe- 
cified in  her  clearance,  and  therefore 
was  not  within  the  exception  m  the 
orders  in  council  of  nth  November, 
1807,  which  it  was  necessary  she 
sfaould  comply  with,  notwithstanding 
her  licence:  secondly,  that  at  the 
time  of  her  capture,  she  was  engaged 
in  an  illegal  adventure,  the  licence 
being  expired.  The  plaintiffs  did  not 
call  the  attention  of  his  Lordship  and 
the  jory  to  the  evidence  of  the  em- 
baiigO  at  Gottenburgh,  as  furnishing  a 
ipecial  exception  to  the  obligation  to 
complete  the  voyage  within  the  time 
named  in  the  licence,  and  the  fact, 
not  appearing  material,  did  not  find 
its  place  in  his  Lordship's  notes ;  but 
the  plaintiffs  relied  on  the  fact,  that 
the  voyage  was  legally  commenced. 
•And  the  defendant,  on  the  other  hand, 
did  not  advert  to  the  existence  of  the 
dnbaiigo,  or  its  insufficiency  as  an  ex- 
cation,  but  relied  on  the  hxx  that  the 


HcenGe  was  expired.    It  was  further         1812. 

urged  by  the  defendant,  that  the  plain-        

tiff  was  not  entitled  to  recover  any  re-       Lbxvin 
turn  o^  premium,  because  the  words  ^ 

«  and  arrives,"  mean,  if  she  ♦  arrives  r^^J^n 
at  her  ultimate  destination,  and  com-  L  ^^  J 
pletes  the  voyage ;  and  moreover,  that 
as  she  was  sailing  out  of  time  on  an 
illegal  voyage,  the  contract  could  not 
be  applied  to  such  an  illegal  adven- 
ture, and  no  return  of  premium  was 
recoverable.  The  Chief  Justice  re- 
served the  points,  subject  to  which  the 
jury  found  a  verdia  for  the  pUintifF. 

Lens,  Serjt.  in  this  term  obtained  a 
rule  nisi  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  against  which. 

Shepherd,  Best  and  Faughan,  Seijts. 
now  shewed  cause:  they  assumed 
that  afler  the  case  of  Spitta  v.  Wood" 
man,  ante  2.  416.  it  would  not  be 
urged  as  an  objection  to  the  voyage, 
that  the  ultimate  port  of  destination 
was  not  specified  in  the  clearance 
from   London :  the   only  question, 
therefore,  was,  whether  the  voyage 
was   protected  by  the  licence.     It 
would  be  singular  to  say,  that,  when 
a  ship  sails  legally  by  licence,  if  fairly 
proceeding  on  her  voyage,  she  fiuls, 
by   reason   of  unexpected   circum- 
stances, to  complete  it  within  the  time 
specified  by  the  licence,  the  voyage 
shall  therefore  become  illegal.    Sir 
/T.  Scott  has  held  that  under  such  cir- 
cumstances a  ship  is  not  liable  to  con-  ^ 
fiscation*    He  thought  not  only  that 
it  must  be  so  decided  at  this  day,  but 
that  formerly,  when  licences  were  ar- 
gued to  be  strictissimi  juris,  it  would 
so  have  been   held.    Case  of  Goede 
Hoop,  Edwards,  326.    That  was  the 
case  of  a  licence  from  Charente,  Bour^ 
deaux,  or  any  port  of  France  not  block- 
aded, to  any  pert  of  Great  Britain, 
to  continue  in  force  for  six  months 
from    15th  November,    1808  :    one 
month  for  that  voyage  would  be  al- 
most the  longest  possible  time  that 
could  be  necessary ;  for  usually  a  few 

days 
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days  will  miffice.    Sir  IV.  Scott  laysit 
down  as  a  general  rak,  that  \(diere  no 
fraud  has  been  committed^  where  no 
fraud  is  meditated)  aa  far  as  appears^ 
and  where  the  parties  have  been  pre- 
vented from  carrying  the  licence  into 
Hteral  executions  by  a  power  which 
ihey  could  not  contioul»  they  shall  be 
entitled  to  the  benefit  of  its  protection, 
though  the  terms  may  not  have  been 
literally  and  strictly  fulfilled.   In  that 
case  the  vessel  sailed  in  Augustf  1807» 
in  ballasty  to  Marrernies^  in  France^ 
she  was  there  chartered  to  Rochellci 
sailed  onsath  March,  I8O99  arrived  on 
1st  April  at  RochelU^  completed  her 
loading  on  isth  Mayf  sailed  from 
RocAelie  on  the  29th  of  JwtCf  having 
been  detained  to  that  time  by  an  em- 
baigo,  and  was  taken  on  the  same  day. 
So  there  the  ship  did  not  even  begin 
her  voyage  till  six  weeks  after  the 
licence  had  expired ;  yet  it  was  held 
that  she  was  covered  by  the  licence. 
The  object  of  all  these  voyages  to  the 
BaitiCf  and  to  all  these  countries, 
which,  as  Sir  fF.  Scott  says,  are  more 
or  less  belligerent,  is  to  seek  a  port; 
to  find  persons  who  are  in  so  miti- 
gated a  state  of  restraint,  that  they 
can  venture  to   purchase  a  British 
cargo :  this  may  be  termed  a  voyage 
of  discovery  to  find  a  port.  The  time 
that  such  a  voyage  will  occupy,  must 
therefore  necessarily  be  uncertain.  If 
this  ship,  then,  had  been  taken  by  a 
Brituh  force,  and  brought  in  hither, 
she  would  not  have  been  condemned  in 
the  Court  of  Admiralty :  this  Court  will 
decide  the  validity  of  the  present  con- 
tract of  insurance,  on  the  same  crite- 
rion of  legality  and  illegality  of  trade, 
which  governs  the  Court  of  Admi- 
ralty.   The  case  of  Pottj  v.  BcII,  s 
T.  R.  561.  went   on  that  ground, 
where  a  bill  of  exceptions  was  tender- 
ed to  the  direction  ofBulUrf  J.  in  this 
Court,  and  the  Court  of  Kixig's  Bench 
said,  that  as  it  was  in  numerpus  in- 
stances in  the  Court  of  Admiralty  held 
illegali  it  would  be  a  monstrous  ano« 


maly  to  hold  the  voyage  leg; 

Court  of  King's  Bench.    In  U 

ner,  where  that  Court  of  Ac 

holds  the  voyage  to  be  kf 

Court  will  also  do  the  same. 

Scott*»  judgment  is  founded  < 

sense.    Case  of  Johath  Pi^ 

wardj,  354.  decides  the  sam 

It  is  clear  in  the  present  ca 

these  were  the  same  goods, 

same  voyage  meant  to  be  pi 

by  the  licence ;  no  intentiooi 

was  practised:  and  though  it  d 

appear  on  the  Judges'  notes 

ship  was  delayed  by  the  embai 

it  appears  that  the  diip  was  < 

by  contrary  winds  for  30  ds 

least,  since  the  question  of  i 

intended  delay  never  went  to  tl 

and  the  objection  arising  on  tl 

words  of  the  licence  is  answi 

the  authorities  cited,  theconac 

is,  that  if  these  circumstances 

embargo,  and  adverse  winds, 

portant,  even  taking  it  as  inc 

on  the  plaintiff  to  shew  tha 

were  causes  which  honestly  pn 

his  performing  the  voyage 

time  of  his  licence,  although  i 

ther  incumbent  on  the  defen 

shew  the  fraud  and  illegality 

was  denied  by  the  Court,]  then 

not  to  be  a  judgment  of  nonsi 

the  Court  will  direct  a  new  tri 

permit  the  plaintifi*  to  prove 

facts,  which  are  a  sufficient  an 

a  defence  that  came  on  him  fc 

prize.    At  all  events,  the  ship 

sailed  legally,  with  licence  an 

voy ;  the  plaintiff  is  entitled  tc 

turn  of  premium  pro  tanto:  tfa 

is  distinguishable  in  that  respec 

the  general  case ;  for  here  the 

is,  '^  if  the  ship  sails  with  con 

Gottenburgh,  and  arrives,  and  a  i 

return,  if  the  ship  sails  with  con 

her  further  port  and  arrives;' 

plaintiff  is  therefore  entitled  to 

diet  for  the  return  of  premium 

rival  at  Gottenburgh. 

£«3M  in  support  of  the  rule,  in 
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tbat  after  the  tune  had  expired,  the 
plaintiff  was  without  a  licencey  if  the 
ymit  contained  in  the  licence  was  at 
all  to  be  attended  to.    If  it  had  been 
a  narrow  limitation  of  time,  aome 
aliowanoe  mi^t  have  been  reasonable* 
hot  here  was  an  allowance  of  four 
months  for  a  voyage  which  might  not 
iait  fenr  weeks.    If  the  plaintiff  had 
aakedofthe  Priyy  Council  a  longer 
tune,  he  probably  would  hare  had  it ; 
and  aa  he  had  exceeded  the  time  he 
huiiaelf  had  fixed,  his  conduct  was 
iSkgd*    Why  was  any  time  fixed,  if 
nottobeobsenred?  Though  he  ex- 
ceeded  only  by  a  short  period  after 
the  Ibor  months,  yet  the  same  princi- 
ple would  apply  to  a  long  period.    In 
the  case  of  the  GoaU  Hoopf  Sir  mU 
*mm  Sc9it  eridendy  labours  much  to 
get  rid  of  the  general  effect  of  the  re- 
striction :  but  there  were  special  cir- 
cnmatanoes  of  detention,  accounting 
for  etery  week  of  the  time,  which 
afiuds  a  dear  demonstration,  that  the 
Mp  coaU  ^ot  otherwise  have  legally 
piooeeded*     Those  judgments   are 
bottomed  on  the  ground  that  there 
Were  unavoidable  accidents  which  the 
liarty  cookinotcontroul;  itno  where 
Appears,  that  in  thb  case  such  circum- 
aiaiioet  existed,  or  that  it  was  not  the 
clioioe  of  the  master  to  sail  so  late. 
Xbe  case  oitheJohan Pi^/rr admitted 
Of  the  same  interpretation;   and  so 
^T  were  these  cases   firom  shewing 
tliat  the  law  was  altered,  and  that 
lioenoet  were  not  now  as  formerly, 
-•mrUii  juriif  they  only  shewed  that 
'binder  the  very  special  ^ts  of  those 
an  excess  might  be  excused, 
by  no  means  established  the  prin- 
tiple  that  mere  absence  of  ft^ud  will 
suffice  to  legalize  the  delay.    On  the 
97th   September y    1809,    the    Privy 
Oioncil  had  issued  instructions,  (since 
^he  date  of  one  of  these  judgments, 
and  pending  the  other,)  for  extend- 
ing the  rimes  specified  in  certain  li- 
ceocet,  from  the  S9th  September  to 
Vol.  IV.  K 


3rd  of  Octobers  on  Special  drcum*        181 1. 

stances,  and  giving  the  vessel  safe        — ^ 

passport  for  those  four  days:  so  hr       Lkevik 
then  was  the  Privy  Council  from  sup-  '"• 

posing  that  any  circumstances  could  CORAfAC 
enlarge  the  time  of  a  licence,  that 
they  thougbt  a  special  enlargement 
necessary  for  a  short  period,  and 
thought  that  it  was  necessary  to  state 
the  particular  grounds  on  which  the 
enlargement  was  required ;  evidently 
contemplating,  that  the  licence  ex- 
tended only  to  the  day  therein  men- 
tioned. The  Court,  therefore,  would 
only  grant  a  new  trial  on  terms  of  in- 
dulgence :  if  they  permitted  the  plain- 
tifis  to  amend  their  case,  it  must  be 
on  payment  of  costs.  The  plaintiff 
was  not  entided  to  a  return  of  pre- 
mium, for  first,  the  words^  ^  and  ar- 
rives,'' over-reached  the  whole  sen. 
tence ;  and  secondly,  it  was  begging 
the  question,  to  say  that  the  voyage 
was  legal ;  and  the  illegality  would 
be  retrospective,  so  as  to  prevent  the 
return,  although  the  illegality  did  not  [  *486  ] 
commence  till  after  the  vessel  had 
left  Gottenburgh. 

Mansfield^  C.  J.  The  merits  of  the 
case  have  never  yet  been  examined 
into.  The  cases  decided  by  Sir  W. 
Scott  deserve  the  greatest  attention  : 
for  it  is  impossible  that  the  business 
of  the  country  can  go  on,  if  the  Court 
of  Admiralty  adopts  one  line  of  deci- 
sion, and  the  Courts  of  common  law 
another.  Much  may  be  said  on  the 
necessity  of  adhering  stricdy  to  the 
terms  of  those  licences;  for  it  must 
be  supposed,  that  when  his  M^esty 
annexes  a  condition  to  his  licence,  it 
means  sometiiing ;  and  if  there  are 
circumstances  which  will  render  the 
voyage  legal  beyond  the  time  men- 
tioned in  the  licence,  they  ought  to 
be  specified  in  such  licence ;  and  per- 
sons who  apply  for  such  licences, 
ought  to  apply  for  the  full  time,  with- 
in which  a  ship  may  with  certainty  be 
able  to  p^rfiHm  her  voyage*  ^Sir/fil- 
k  Ham 
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iiam  Scott  has  decided  in  the  two 
cases  dted,  that  under  particular  cir- 
cumstances (and,  to  be  sure  very  par- 
ticular circumstances  they  are,)  a  ship 
sailing  after  the  expiration  of  the  time 
Specified  by  her  licence,  is  saved  from 
confiscation,  and  capture.  He  is  a 
Judge  of  great  repute  and  learning, 
and  his  opinion  is  entitled  to  great 
authority.  It  seems,  as  if  the  plain- 
tiff had  never  read  his  licence  when 
he  came  to  trial,  or  did  not  under- 
stand it;  or  had  no  idea  that  circum- 
stances could  extend  the  time  thereby 
limited,  for  he  was  not  ready  to  prove 
at  the  trial  those  circumstances  which 
only  could  extend  his  licence:  it 
would  be  very  hard  that  the  defend- 


ant should  therefore  be  put  to  the  er* 
pense  of  another  trial,  where  there  was 
no  mistake  of  the  Judge  or  Jury :  the 
second  trial  therefore  must  be  on  pay- 
ment of  costs  by  the  plaintiff:  I  aay 
nothing  of  the  return  of  premium,  be- 
cause it  depends  on  the  former  ques- 
tion, whether  the  point  may  ever 
arise:  but  the  words  of  this  policy 
are  very  different  from  the  words  of 
some  on  which  the  Courts  have  de- 
cided. Let  all  the  circumstances 
proved  on  the  former  trial  on  which 
there  was  no  dispute,  the  subscription 
of  the  policy,  interest,  and  capture* 
and  a  copy  of  the  licence  be  admitted. 
Rule  absolute  for  a  new  trial  on  pay- 
ment of  costs. 


1812. 

Jirntf4. 

Notice  most 
be  given  to  the 
defendant  of  the 
pruthonotaries 
appointment  to 
compute  princi- 
pal and  interest 
on  a  bill  of  ex- 
change. 
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Branning  v.  Patterson. 

THIS  was  an  action  upon  a  bill  of  exchange,  in  which,  after 
judgment  had  been  obtained,  an  order  was  procured  to 
refer  it  to  the  prothonotary,  to  compute  principal  and  interest; 
and  the  amount  being  computed,  the  costs  were  also  taxed,  and 
the  defendant  taken  in  execution. 

Best^  Serjt  obtained  a  rule  nisi  to  set  aside  the  proceedings 
for  an  irregularity,  which  consisted  in  omitting  to  give  notice  to 
the  defendant  of  the  appointment  of  a  day  to  compute  the  prln« 
cipal  and  interest. 

Vaughatij  Serjt.  now  shewed  cause  against  the  rule,  and 
Per  Curiam.  This  proceeding  of  a  reference  to  the  protho* 
notary  is  substituted  for  a  writ  of  enquiry :  and  as  it  is  nece»» 
sary  for  notice  to  be  given  of  the  execution  of  a  writ  of  enquiry, 
so  is  it  necessary  to  give  notice  to  the  defendant  of  the  prothcy- 
notar/s  appointment  to  compute  principal  and  interest,  in  order 
that  the  defendant  might  have  the  opportunity  of  bringing  for- 
ward any  facts  which  have  occurred  to  reduce  the  sum  which 
the  plaintiff  has  a  right  to  recover.  This  was  determined  a  few 
days  since,  and  our  judgment  did  jQot  at  all  proceed  upon  the 
ground  thai  there  was  any  difference  whetber  the  order  for  re- 
ferring 
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'ring  was  obtained  upon  summons  before  a  Judge,  or  by  mo-        1812. 
•n  in  Court.    As  this  was  a  mistake  in  the  practice  of  the 
>urt,  the  defendant  is  to  bring  no  action  against  the  sheriff. 


Braniono 
Rule  absolute.    Patterson, 


(IN  THE  EXCHEQUER-CHAMBER.) 

Vernon  v.  Keyes.  Juntb, 

rHIS  was  a  writ  of  error  brought  to  reverse  a  judgment  of     An  action  on 
the  Court  of  King's  Bench  given  for  the  defendant,  upon  dwcit^nSlJt  * 
motion  made  to  arrest  the  judgment.    See  12  Eastj  6S9,,    The  ^  maintained 
laintiff  obtained  at  the  Stafford  Spring  Assizes,  1810,  a  verdict  hfs  share  in  a 
T  791/-  85.  6d.  upon  the  third  count  of  the  declaration,  which  J|^**bu  *e1*' who 
Bted,  that  the  plaintiff  was  desirous  to  dispose  of  a  certain  has  penaaded 
lare  or  interest  of  his,  in  a  certain  trade,  in  which  he  was  en-  a  ©^iTpricc 
aged  with  the  defendant,  and  in  certain  buildings,  stock  in  *>y.»  ^i^resen- 
:ttde,  fixtures,  utensils,  tools  and  implements  of  trade,   and  tain  nn  <ners 
ther  matters  belonging  thereto,  and  that  a  treaty  was  then  ^nrnoTdt?-*** 
•ending  for  the  purchase  of  the  sameJby  the  defendant;  yet  the  c1<mc,  are  to  be 
efendant,  knowing  the  premises,  but  contriving  to  deceive  and  ihasew"  and 
efraud  the  plaintiff,  while  that  treaty  was  depending,  falsely,  ^*'  ^^^^  **** 
nowingly  and  deceitfully  represented  to  the  plaintiff,  that  he,  although  in  ' 
>e  defendant,  was  about  to  enter  into  partnership  in  the  said  a^thorizSfthe 
"ade  with  divers  others  persons,  whose  names  the  defendant  defendant  to 
ould  not  then  disclose,  and  that  such  persons  would  not  con-  doing  the  best 
^t  or  agree  to  the  giving  a  •larger  sum  of  money  to  the  plain-  J|*hon'h*the* 
%  as  the  price  of  his  share  and  interest,  than  a  certain  sum,  defendant 
>  wit,  4,500/.;  whereas,  in  truth  and  in  fact,  although  the  witfra  higher 
^ndant  was  then  about  to  enter  into  partnership  with  divers  P"««  ^*»*»"  *** 
srsons,    to  wit,    J.  Emery  and  J.Jenkinzon^  yet  Emery  and    p  #4.qq  i 
^ridfwm  had  not,  nor  had  any  other  intended  partners  of  the 
efendant,  refused  to  give  more  than  the  said  sum  of  money ; 
tid  whereas  Emery  and  Jenkinson  had  consented  and  agreed, 
nd  were  then  consenting  and  agreeing,    that  the  defendant 
hoald  make  the  best  terms  he  could  with  the  plaintiff,  and 
^oidd  have  given  him  a  much  larger  sum,  to  wit,  5,291/*  Bs.  6d. 
or  the  same;    and  whereas,   in  truth,    the  defendant   then 
i^harged  Emery  and  Jenkinson^  in  their  said  partnership,  at  and 

K  k  2  after 
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1812.       after  a  much  larger  price,  to  wit,  the  price  of  5fi9ll'  85.  6cZ. 
■  for  the  same ;  by  reason  of  which  false  representation  of  the 

^^^      defendant,   the  plaintiff  was  induced  to  accept  and  receive, 
Kbyes*       and  did  accept  and  receive  the  s^d  smaller  sum,  to  wit,  4j500L 
as  the  price  of  his  interest,  and  was  induced  to  convey  the 
same,  and  did  convey  the  same,  at  or  for  the  said  price  or  sum 
of  money ;  by  means   whereof  the  plaintiff  lost  and  was  de-^ 
frauded  of  a  large  sum  of  money,  to  wit,  791/*  8s.  Gd*  whicIiM 
he   otherwise  might  have  got  for  the   same.     The   plaintifl 
assigned  for  error,  that  the  matters  contained  in  this  coon^ 
were  sufficient  in  law  for  the  plaintiff  to  maintain  his  action  ^ 
in  as  much  as  there  was  a  fraud  clearly  alleged  to  have  beexi 
committed  by  the  defendant,  and  a  damage  resulting  to  the 
plaintiff  from  such  fraud ;  and  in  as  much  as  the  plaintiff  could 
not  by  common,  ordinary,  or  reasonable  prudence  or  diligence 
have  guarded  against  such  fraud  and  deceit ;  and  that  the  count 
contained  every  necessary  allegation,  and  a  sufficient  statement 
of  an  injury  done  by  the  defendant  to  the  plaintiff  and  damage 
sustained  by  the  plaintiff. 
[  490  ]         Puller  for  the  plaintiff  in  error.    The  objections  go  rather 
to  the  mode  in  which  the  declaration  alleges  the  facts,  than 
to  the  principles  of  the  case.     As  to  the  principle  in  Padq  v. 
Freeman^  S  T.  R.  52.  Grose^  J.  founded  his  judgment  on  this 
ground,    that  it  was  a  representation  unconnected  with  any 
privity  of  contract  between  the  plaintiff  and  the  defendant;  and 
that  to  make  such  an  action  maintainable,  the  representation 
should  have  relation  to  some   contract  between  the  porties; 
here  a  privity  of  contract  existed  between  the  plaintiff  and  de- 
fendant ;  and  the  false  representation  was  respecting  the  iin- 
mediate  subject  of  that  contract;  here,  also,  the  plaintiff  was 
entirely  in  the  hands  of  the  defendant,  and  no  diligence  of  his 
own  would  have  saved  him  from  being  a  victim  to  the  defend- 
ant's fraud ;  for  he  refuses  to  disclose  the  names  of  the  other 
persons,  so  that  no  enquiry  could  be  made  of  them :  whiA 
distinguishes  it  from  the  case  cited  by  Groscy  J.  in  PasUt/^* 
Freeman,  of  Bayley  v.  Merrel,  Cro.  Jac,  386.  and  3  Bulsl.  9*» 
which  was  an  affirmation  as  to  the  weight  of  a  load  of  maddeff 
a  fact  the  plaintiff  might  himself  have  ascertained  by  weighioS 
it;  and  this  distinction  is  much  relied  on  by  Lord  Kem/ofh 
C.  J.  in  his  judgment  in  Pasley  v.  Freeman,  and  FJcins  v.  Irf^ 
ham,  1  Leo.  102.  S.  C.  1  Sid.  146.  1  Keb.  510.  518.  522.  is  a 
stronger  case  than  this,  for  that  was  for  a  misrepresentatimi  of 

the 
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the  rent  of  a  messuage,  and  where  the  action  was  held  to  lie;        18 1£. 
though  it  was  urged  that  the  plaintiiF  might  have  asked  the       — 
tenant  as  to  the  renU     And  in  Lapney  v*  &%,  2  Lord  Baym.        ^os 
1118.  judgment  was  given  for  the  plaintiff  in  a  similar  action,       Ketbs. 
though  it  was  there  also  suggested  that  the  vendee  might  have 
enquired  into  the  rents :  but  it  was  said,  that  the  tenant  might 
refuse  to  tell  him ;  and  judgment  was  given  for  the  plaintiff, 
which  is  much  stt onger  than  this ;  for  there  the  Court  pro- 
ceeded merely  on  a  possibility  that  the  tenant  might  refuse  to     [  491  ] 
inform  the  vendee :  but  here  the  defendant,  by  refusing  to  tell 
the  names  of  his  intended  partners,    precluded  the  plaintiff 
from  the  possibility  of  applying  to  them,  and   therefore  the 
plaintiff  must  recover:  though  it  may  be  admitted,  that  if  any 
n^^gence  of  the  plaintiff  in  error  had  brought  him  into  this 
aunre,  he  could  not  claim  aid  of  the  law  to  rescue  him.  [^ManS" 
fdi^  C.  J.    Lord  EUenborough  also  observes,  that  it  is  not  the 
duty  of  a  seller  to  disclose  the  price  he  would  take.     The 
bayer  and  seller  always  try  to  outwit  each  other.     And  suppose 
A  buyer  carried  1000/.  in  his  pocket  to  make  a  purchase,  and 
vowed  that  he  would  never  give  more  than  SCO/,  and  so  got  it 
for  that  sum,  would  an  action  lie  ?]    Certainly  not :  but  as  to 
giving  more  or  less,  a  man  may  change  his  mind :  and  though 
firom  thence  he  may  be  called  whimsical,  yet  how  can  it  be 
•aid,  he  falsely  affirmed  he  would  not  give  more ;  for  at  the 
time  when  he  made  the  offer,  he  would  not  give  more :  and  as 
to  what  a  man  would  give,  a  jury  could  never  get  at  all  his 
dioughts.     But  this  is  not  such  a  changeable  fact ;  this  is  posi- 
tive in  its  nature,  that  at  such  a  time,  such  an  assertion  was 
made  by  a  third  person.      There  is  not  one  case  in  which  it 
has  been  held  that  an  action  would  not  lie,  in  which  the  asser- 
tion has  not  been  concerning  a  matter  of  opinion  and  judg- 
ment, and  not  matter  of  positive  fact;  thus  in  Harvey  v.  Youngs 
Yelv.  20.  the  misstatement  was  as  to  the  value  of  a  term  of 
years ;  and  in  Pasley  v.  Freeman^  as  to  the  credit  of  a  person ; 
which  are  both  matters  of  opinion ;    but  in  this  case   it  is  a  . 
matter  of  &ct;  the  defendant  asserted  as  a  fact,  that  'Emery 
and  Jenkinson  would  give  no  more  than  4,500^. ;  whereas  he 
knew  from  them,  that  he  was  authorized  to  make  tiie  best 
terms  for  them  he  could.     And  by  this  fraudulent  represents^ 
tion,  he  contrived  to  cheat  both  his  past  and  present  partners : 
and  as  it  was  said  by  Chambre^  J.  in   Tapp  v.  Lee^  3  Bos.  & 
PuU.  367.    <«  It  would  be  an  absurdity  in  law,  to  hold,  that    L  *^^  ^ 

if 
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1812.       if  a  man  draws  another  into  a  snare,  the  party  siifiering  sboald 
'      have  no  remedy  by  action."    K&Aq  the  form  of  the  declarattoDy 
^^  the  objection  in  the  King's  Bench  was,   that  the  allegation 

Kbtss.       <^  would  not  consent  to  give  more  than  4,500^."  may  mean 
'  either  that  the  partners  then  would  not,  (in  which  sense  it 
would  be  imtrue,  and  therefore  would  support  the  declaration;) 
or  it  might  mean  that  they  would  not  thereafter  consent,  (in 
which  sense  the  words  might  be  true  or  false  according  as 
Emery  or  Jenktnson  should  continue  to  refuse  to  give  more,  or 
should  agree  to  give  more :)  and  that  therefore  it  came  to  this 
point,  that  as  long  as  a  bargain  is  unfinished,  the  buyer's  mind 
is  uncertain ;  and  consequently  it  could  not  at  that  time  truly 
be  predicated  with  any  certainty  that  they  would  give  more. 
But  if  the  word  would  may  be  read  in  two  senses,  one,  such  as 
will  support  the  declaration ;  and  one  that  will  not ;  the  rule  of 
law  is,  that  it  must  be  read  in  that  sense  which  will  support  it: 
and  that,  even  in  a  declaration  on  a  penal  statute,  as  in  ff^ait 
V.  ALandj  1  SaUc.  324^.  a  principle  which  was  recognized  by  the 
Court  of  King's  Bench  in  Rex  v.  Stevens  and  jlgnew,  5  Ead^ 
244.  where,  upon  the  question  whether  "  until"  were  exclu- 
sive or  inclusive,  the  Court  held  it  inclusive,  because  that  gave 
effect  to  the  indictment.     Besides,  this  count  is  to  be  construed 
by  itself;  and  here  the  word  "  would"  is  explained  by  the  way 
in  which  it  is  used  in  the  passage  immediately  preceding,  viz. 
<'  would  not  then  and  there  disclose."     This  is  certain  enough, 
for  certainty  to  a  certain  intent  in  every  particular  is  rejected  in 
all  cases  as  partaking  of  too  much  subtilty.      Hex  v.  Home^ 
Cawp.  682.  per  De  Grer/j  C  J.  referring  to  Lord  Cok^s  defini- 
tion of  certainty.  Another  objection  was,  it  does  not  appear  that 
the  other  intended  partners  would  have  bought  at  all  without  the 
defendant,  or  that  the  defendant  would  have  joined  with  them  in 
giving  5,29H«  8^*  6i.     This  objection  is  founded  in  a  misunder- 
[  493  ]     standing  of  the  nature  of  the  transaction.     The  defendant  had 
himself  one  third  of  the  interest,  and  though  his  one  third 
«  would  stand  nominally  higher  in  proportion  as  a  higher  price 

was  given,  yet  he  was  to  pay  no  money ;  and  he  has  charged 
the  highest  price  in  the  partnership  books,  which  is  evidence 
made  by  himself  that  he  would  give  that  sum,  and  which  he 
should  not  now  be  permitted  to  contradict. 

PeeJce,  contra^  was  stopped  by  the  Court. 

Mansfield,  C.  J.    The  question  is,  whether  the  defendant 
is  bound  to  disclose  the  highest  price  he  chuses  to  giv^  or  whe- 
ther 
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ther  he  be  not  at  liberty  to  do  that  as  a  purchaser,  which  every        1812. 
seller  in  this  town  does  every  day,  who  tells  every  falsehood  h^ 
can,  to  indace  a  buyer  to  purchase. 


Vernon 

Judgment  affirmed.       Keybs* 


Wake  v.  Atty.  j^^  4. 

THIS  was  an  action  upon  a  policy  of  insurance  upon  the  ^  broktr,  m 

ship  Monarchy  and  freight,  at  and  from  Malta  to  Gibraltar  structions  pre- 

and  Lisbon^  to  return  4  per  cent  for  convoy  to  Gibraltar^  3  per  ]^^IJ^^I^ 

cent,  for  convoy  from  thence  to  Lisbon^  and  12  per  cent,  for  i^nd^  effected  a 

such  proportion  of  the  freight  as  was  due  for  the  cargo  dis-  £*i*^time  when* 

charired  at  Gibraltar,  and  12  per  cent,  if  the  voyage  terminated  flatter  layon 

^.,      ,  TT  1       -.     .  1     i«   1  .        .    .  r.        bi8  table  at  the 

at  Ozoraltar.     Upon  the  Atrial  ot  the  cause  at  the  sittings  after  coal-exchange 
Michaelmas  term,  1810,  before  Mansfield,  C.  J.  it  appeared  that  SS^Sdn^the" 
the  broker  employed,  first  effected  the  policy  on  the  15th  of  ship's  lost. 
October,  in  consequence  of  instructions  dated  the  13  th  of  Oc*  were 'warranted 
tober  from  Sunderland :  he  liad  not,  however,  completed  it  until  '"  Coding  this 
the  17th,  on  which  day  about  ten  o  clock  m  the  morning  he  leit  want  ofdiiu 
lis  bouse  in  Southampton  Buildings,  Chancery  Lane,  with  the  po-  f|i'*^^|j*g"  J^^'^" 
licy  in  his  pocket,  prepared  for  the  execution  of  the  underwriters,      in  order  ta 
and  went  to  the  Bx)yal  Exchange,  where  he  procured  the  sig-  ajje^uh^ou*  coo- 
nature  of  the  defendant  about  eleven  o'clock,  without  having  ^">'  ^^^^  *  ^<?- 
previously  called  at  an  office  which  he  had  in  the  Coal  Exchange,  logai,  it  is  in- 
and  to  which  letters  addressed  to  him  on  busyiess  were  usually  unJe^^Hte^to*^ 
directed.     It  was  his  habit  to  go  to  the  Royal  Exchange  and  prove  that  there 
transact  his  business  there  in  his  way  to  his  office  in  the  Coal  iiJ^Ji^y  a^^*" 
Exchange.     Upon  arriving  at  his  office  on  the  17th,  he  found  tainted  from 
there  a  letter  which  had  come  by  that  morning's  post  from  his  some  one'n>ji- 
principal  at  Sunderland,  written  on  the  1 5th,  and  stating  that  fj^^iz^To  *"' 
he  had  received  on  the  14th  from  the  wife  of  the  master  of  the  ?rant  licences 
Monarch,  a  letter  in  which  the  master  stated  that  the  ship  had 
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been  captured  nine  days  after  leaving  Malta  on  the  passage  to  [  ^494  3 
Gibraltar  \  4  shipping  list  at  Lloyd* s  stated  the  Monarch  to  have 
sailed  from  Malta  on  the .  2d  of  August.  Best,  Seijt  for  the 
defendant,  contended  that  the  broker  had  been  guilty  6f  gross 
and  palpable  negligence  in  not  going  to  his  office  to  read  his 
letters  relative  to  this  transaction,  before  he  went  to  the  Boyal 

Exchange 
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18 12*       Exchange  to  effect  the  policy :  and  Mansfield^  C.  J.  left  it  to  the 

jury,  whether  the  broker  ought  first  to  have  gone  to  his  office 

^^  and  got  his  letters,  and  whether,  (adopting  Besfs  phrases)^  the 

Atty.  omission  were  gross  and  palpable  negligence  in  hiou  It  fiirthec 
appeared  by  a  letter  from  the  master  of  the  vessel^  which  had 
lain  some  time  at  Malta  waiting  for  freight,  that  he  had  at 
[  49^  ]  length  chartered  her  for  this  voyage  to  sail  without  coBVoy : 
the  owner  knew  this  at  the  time  when  he  gave  instraclioos  for 
the  policy ;  but  it  also  appeared  by  the  same  letter,  that  it  wag 
not  known  when  any  convoy  would  be  appointed*  The  vessel 
had  no  licence  to  sail  without  a  convoy;  and  Bed  contoided 
that  the  charter-party  was  therefore  illegal,  and  that  although 
the  owner  was  not  instrumental  to  the  sailing  without  omivoy, 
yet  that  as  he  afterwards  was  aware  of  the  fiict  of  her  haviog 
sailed  without  convoy,  before  he  gave  the  instructions  for  this 
policy,  that  was  such  a  privity  as  rendered  the  insurance  void. 
The  jury  found  a  verdict  for  the  plaintiff! 

Besty  in  Hilary  term,  1812,  obtained  a  rnle  nisi  to  set  aside 
the  verdict  and  have  a  new  trial,  upon  two  grounds ;  first,  upon 
a  supposed  misdirection  of  the  learned  Judge,  for  that  it  ou|^ 
to  have  been  left  to  the  jury  whether  it  was  in  the  power  of  the 
broker,  by  the  exercise  of  due  diligence,  to  have  acquired,  b^ 
fore  he  went  to  Lhyd*s  and  completed  the  policy,  the  informap 
tion  contained  in  the  letter  which  then  lay  on  his  table ;  for 
that  if  it  was,  it  was  his  duty  to  have  opened  and  read  the  letter 
before  he  effected  the  policy :  it  was  not  necessary,  in  order  to 
vacate  the  policy,  that  the  broker  should  have  been  guilty  of 
gross  and  palpable  negligence,  the  broker  being  an  agent  pai^ 
by  the  assured,  and  therefore  not  excusable  in  any  degree  oC 
negligence  regarding  the  interests  of  the  latter.     He  alsd  cob^-^ 
tended,  as  before,  that  the  plaintiff  could  not  recover, 
the  ship  had  sailed  without  convoy.     Privity  after  the  foot  i 
sufficient  to  vacate  the  contract    An  underwriter  is  liable  to 
heavy  penalty  if  he  pays  a  loss  on  a  vessel  which  has  saile 
without  convoy  with  his  privity ;  to  bring  him  within  that  pi 
hibition,  it  is  not  necessary  that  he  should  know  before  the 
licy  is  effected,  that  the  ship  ip  to  sail  without  convoy.    TC*^ 
[  496  ]     statute  does  not  limit  the  privity  either  to  the  time  of  sailing  cir 
to  the  time  of  effecting  the  contract.     The  prohibition  exten^b 
to  a  privity  at  any  time. 

Shepherd^  Serjt.  in  this  term  shewed  cause.     The  broker  ha4 
on  the  1 7th,  no  reason  to  expect  any  further  instructions  re- 

7  Ijrtive 
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Istife  to  the  effecting  this  policy:  it  was,  thereforei  no  neglect        1818. 
n  him  to  proceed  to  its  completion  without  searchinir  his  office      ■ 

^^_»  ^^  VHP 

Ibr  further  advices.    There  was  no  reason  to  think  the  Mtmareh       ^^^^ 
I  k»t  or  missing  ship.    It  is  not  to  be  contended  that  a  mer-       Attt. 
chant  or  broker  ilust  invariably  open  all  his  letters  of  the  day, 
bo  however  remote  a  part  of  the  town  thqr  may  be  directed,  be« 
bre  he  can  venture  to  transact  any  business. 

Sai  and  Blotsefj  Seijts.  contended,  in  support  of  their  rule^ 
that  it  would  open  a  door  to  great  frauds  in  the  effecting  of  po- 
BeieSf  if  a  broker  might  choose  whether  he  would  inspect  his 
idmes  of  the  day  or  not,  before  he  transacted  his  business  at 
Ikjffs;  for  in  that  case,  whenever  he  had  reason  to  expect  in- 
idKgence  of  losses,  he  would  effisct  his  insurances  without  read- 
ing his  letters.    In  London^  where  persons  are  in  the  general 
habit  of  receiving  letters  fit>m  the  country  on  subjects  relating 
to  their  business,  they  ought  duly  to  look  at  their  letters  be- 
fiine  they  proceed  to  transact  their  affiurs;  more  especially 
if  they  be  agents  for  both  parties  to  a  contract,  as  a  broker  is. 
Sdly.  This  adventure  is  illegal  within  the  first  clause  of  the 
omvoy-act,  43  6.  3.  c.  57.  $•  1.  which,   as  Lafmrencey  J.  ob* 
served  in  Hincklejf  v.   WaUon^  ante^   3.  134.  ^prohibits  all 
voyages  without  convoy  :  then  the  voyage  becomes  iUegaL**    If 
the  owner  had  insured  without  knowing  that  she  had  sailed 
without  convoy,  the  insurance  would  have  been  valid ;  but  as 
he  insured  after  he  knew  it,  the  poliqr  is  void.     It  is  not 
incumbent  on  the  underwriter  to  shew  that  convoy  from  MdUa     [  497  ] 
was  appointed,  and  that  this  was,  therefore,  a  case  where  the 
assured  could  not  legally  sail  without  convoy:  it  is  for  the  as- 
sured to  prove  that  no  convoy  was  appointed,  and  that  he  might 
Iqrally  sail  without  convoy :  he  who  would  take  advantage  of  a 
saving  clause  in  a  statute,  must  prove  every  thing  that  is  neces* 
aary  to  bring  himself  within  its  protection. 

Mansfield,  C.  J.  It  was  somewhat  material  in  this  case 
that  the  policy  was  begun  a  day  or  two  before  the  defendant 
signed  it :  it  was  quite  a  chance  that  the  master  hiqppened  to 
vrrite  detailing  the  loss  to  his  wife  in  the  country,  who  wrote  to 
the  owner*  There  is  no  ground  to  say  the  jury  have  done 
wrong.  As  to  the  convoy-act,  if  the  first  clause  makes  all  as- 
surances whatever  illegal,  unless  the  ship  sails  with  convoy,  a 
great  deal  of  time  has  been  wasted  both  in  this  CJourt  in  consi- 
dering the  case  of  Wainhouse  v.  CinoiV,  (antef  4.  178.)  and  in 
the  Court  of  King^s  Benchi  in  many  cases  where  they  have 


49? 


CASES  w  TRINITY  TERM 


AirxT. 


.18i9«       bei^n  ocGopied  in  j^qMiring  whether  th^  owDei^  were  privy  or 
pot  . 

:  GiBBs,  J.  This  matter  of  due  diligence  has  certainly  been 
left  to  the  jury»  and  they  have  decided  it.  .The  question  is,  who* 
ther  the  broker  bad  a  right  to  presume  thati^e  had  possessicm 
of  all  the  information  on  which  he  was  to  efiect  the  policy,  and 
the  jury  have  fi>und  that  he  was  entitled  to  presume  that  he  had 
socb  information.  With  respect  to  the  convoy,  I  have  not  the 
slightest  doub(  that  the  statute  did  not  intend  to  affect  th^  poli- 
,cies  of  any  who  are  not  privy  tp  the  sailing  without  convoy* 
The  eighth  section  of  the  43  6.  3.  a  57»  exeats  all  vessels  sail- 
ing  from,  foreign  ports,  where  no  convoy  is  appointed,  nor  any 
person  there  duly  authorized  to  appoint  convoys  or  to  grant 

[  498  ]  licences.  It  does  not  appear  in  this  case  either  that  any  convoy 
was  appointed  from  Malta,  or  that  there  was  any  person  there 
authorized  by  the  Admiralty  to  grant  licences  to  sail  without 
convoy;  unless  this  therefore  were  shown  in  the  cause,  it  ii 
.not  shewn  that. the  roaster  acted  illegally  in  sailing  thence  with- 
out convoy.         . 

Rule  discharged. 


""'  *'  Strangeways  v.  Robinson  and  Anotlien 

ditUM^'r"'  T^EBTonbond,  dated  the  18th  November,  \S0^;  the  con- 
payment  to  the  -  J^^  dition  of  which,  upon  oyer  craved,  appeared  to  be  as  fiJ- 
parisb  of  a  cer-  lows :  Reciting  that  H,  B.  single  woman,  had  then  lately  been 
tain  weekly  sum  delivered  of  a  female  bastard  child,  which  was  then  chargeable 

so  long  asa  ^  '  -P- 

bastanl  child 
thai!  continue 
chargeable,  is 
not  illegal  or 
contrary  to 
public  policy .- 
To  debt  on 
bond,  conditi- 
oncd  for  pay- 
ment of  a 
reckly  sum  for 


to  the  township  oi  Aiskew,  and  had  cliarged  the  defendant  J. 
Robinson  with  being  the  father  of  the  same,  and  that  J.  R.  had 
already  paid  the  sum  of  IZ.  105.  for  the  month  the  said  H.  B* 
was  delivered  of  the  child,  and  had  agreed  with  the  obligee  to 
pay  the  weekly  sum  thereinafter  mentioned  in  full  discharge  of 
the  maintenance  and  bringing  up  of  the  child,  the  condition  was 
that  the  defendants,  or  one  of  them,' their  heirs,  &c.  should  pay 
maintenance  of  the  obliffce,  and  his  successors  for  the  time  beinff,  the  sum  of 

a  bastard  child,  o     »  l 

so  long  as  it  Is.  4icL  upon  Thursday  the  25th  November  then  instant,  and  the 
chargiaWc  it     ^"^^^''  sum  of  Is.  4i.  upon  every  succeeding  Thursday  during 

is  no  plea,  that  after  the  child  attainad  the  age  of  seven  yenrs,  the  putative  father  offered  thenceforth 
to  keep  and  maintain  tbc  child,  and  reqnested  the  overseers  to  deliver  it  to  him  without  shewing  tb>t 
the  child  was  within  the  power  and  custody  of  the  overseers. 

Whether  the  putatl\'e  father  <^  a  bastard  child  hat  a  right  to  the  custody  of  the  child,  quote, 

so 
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«o  long  time  as  the  child  should  be  chargeable  to  the  toimship 
ofAistew,  and  in  full  for  the  maintenance  thereof   The  defend- 
ants pleaded,  first,  non  est  factum  i  secondly,  that  after  making 
tbe  *boQdf  and  from  thence  continually  until  the  child  had  a^ 
tained  the  age  of  seven  years  and  upwards,  the  defendants  pidd 
to  the  obligee,  overseer  of  the  poor  of  the  township  of  Aidketo, 
and  his  successors  for  the  time  bein^  the  sum  in  the  condition 
sptdBeif  upon  the  several  days  therein  mentioned,  and  from 
time  to  time  as  the  same  l)ecame  due  and  pa3rabl^  according  to 
the  condition;  and  that  after  the  child  was  of  tbe  age  6{  seven 
years  and  upwards,  to  wit,  on  11th  November,  1808,  the  defend- 
ants were  willing  and  offered  to  the  then  overseers  of  the  poor 
of  the  said  township,  to  nourish,  clothe,  and  maintain  the  child 
at  their  own  costs  and  charges,  from  that  time,  and  oitirely  to 
.  relieve  the  inhabitants  of  the  township  from  any  charge  for  the 
further  maintenance  of  the  child ;  and  requested  that  the  child 
might  be  delivered  up  to  die  obligors  for  the  purpose  of  being 
maintained  and  brought  up  at  their  expence,  costs  and  charges,; 
but  the  overseers  of  the  poor  refused  to  comply  with  that  re- 
quest of  the  defendants,  to  have,  maintain,  and  bring  up  the 
child  at  their  own  costs  and  charges ;  and,  of  their  own  wrong, 
and  against  the  will  of  the  defendants,  had  from  that  time  hi- 
therto taken  and  maintained  the  child  at  the  costs  and  charge  of 
the  inhabitants  of  the  township.     They  further  pleaded,  as  to 
all  the  monies  agreed  to  be  paid  weekly,  which  accrued  due  from 
the  time  of  making  the  bond  till  the  child  attained  the  age  of 
seven  years,  payment  post  dies:  and   as  to   tlie  sums  which 
liad  accrued  since  the  child  attained  the  age  of  seven  years, 
that   after  the   cliild  had   attained  that  nge,    the   defendants 
^vere  desirous  and  offered  to  the  then  overseers,  to  take,  keep, 
soaintain,  and  nourish  the  child  at  their  own  expence,  costs,  and 
charges ;  and  entirely  to  relieve  the  inhabitants  of  the  township 
from  all  further  charges  in  respect  thereof,  and  requested  tl\e 
overseers  to  deliver  up  to  the  defendants  the  child  for  that  pur- 
pose, but  that  the  overseers  refused  to  comply  with  that  request, 
and  from  that  time  hitherto,  of  their  own  wrong,  had  main- 
tained and  nourished  the  child  at  the  cost  and  expences  of  the 
inhabitants  of  the  township.   The  plaintiff  replied  to  the  second 
plea,  (protesting  that  the  defendants  did  not  request  the  then 
overseers  of  the  poor  of  the  said  township  to  deliver,  and  th^t 
the  overseers  did  not  refuse  to  deliver  up  the  child  to  the  de- 
fendants,) that  the  child,  from  the  time  of  its  birth  until  and  at 
the  time  of  the  supposed  request,  was  and  remained  imder  the 
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ISie.  custody  of  the  mother  of  the  child;  and  if  any  refusal  to  deliter 
up  the  diild  was  made  or  given,  the  same  was  made  or  given  by 
the  mother  of  the  child,  and  not  by  the  overseers  of  tilie  poor 
of  the  township,  or  any  of  them,  and  that  firom  and  after  notice 
of  such  refusal,  until  the  making  of  the  order  hereinafter  men- 
tioned, the  then  overseers  <^  the  poor  of  the  township  did  de- 
cline and  refuse  to  give  any  further  relief  or  pay  any  sum  of 
money  for  or  towards  the  maintenance  of  the  child :  but  that 
after  such  refusal,  and  after  the  then  overseers  <^the  poor  had 
refused  to  advance  any  further  monies  towards  the  maintenance 
and  support  of  the  child,  on  the  SOth  December^  1808,  at  TXoni- 
Um-^hattf  at  the  township  aforesaid,  F.  Dodswortkj  D.D.  one  of 
his  Majesty's  justices  of  the  peace  for  the  North  Riding  of  the 
county  of  Ycfk^  within  which  riding  the  township  was  situate^ 
by  Older  in  writing  under  his  hand  and  seal  of  that  date^  di- 
rected to  the  overseers  of  the  poor  of  the  township  of  AUtem, 
after  stating  that  Hannah^  wife  of  O.  JR.  late  H.  A  had  made 
oath  before  him  the  said  justice  that  she  was  very  poor  and  im- 
potent, and  not  able  to  provide  for  her  female  bastard  child 
bom  in  that  township,  and  had  applied  to  the  overseers  of  A. 
and  was  by  them  refused  to  be  relieved,  and  that  O.  Jbciv 
sofi,  one  of  these  overseers,  had  been  duly  summoned  to 
shew  cause  why  such  relief  should  not  be  given  to  the  said 

[  501  ]  female  bastard  child,  and  had  appeared,  but  had  not  shewn  wot 
fident  cause,  he,  the  magistrate,  thereby  ordered  the  church- 
wardens and  overseers  of  the  township  of  ^  or  some  of  theni) 
to  pay  to  the  said  Hannah  the  sum  of  Is.  4d.  weekly,  upon  erery 
Saiurdin/f  towards  the  support  and  maintenance  of  the  chiU) 
imtil  such  time  as  the  overseers,  or  one  of  them,  should  come 
before  him  and  shew  cause  why  such  relief  should  not  be  given 
her ;  and  averring  the  identity  of  Hannah^  and  the  child  men- 
tioned in  the  order,  with  H.  B.  and  the  child  mentioned  in  the 
condition,  and  notice  to  the  defendants  of  the  order,  he  averred 
that  the  defendants  did  not  nor  had,  at  any  time  since,  taken  sny 
8tq>s  or  proceedings  to  appeal  (a)  agunst,  quash,  or  rescind  the 
order,  or  to  indemnify  the  churchwardens  and  overseers,  or 
inhabitants,  of  the  township  against  the  order,  or  the  rosin- 
tenance  of  the  child :  and  that  the  overseers  of  the  township  had 
not  had,  nor  then  had  any  cause  to  shew,  nor  could  shew  my 
cause,  why  such  relief  should  not  be  given  to  the  said  HamuA 
for  the  support  of  the  child,  and  that  the  order  was  still  in  foil 

(«)  GUm^iv,  J.  in  the  coarie  of  the  ai^gumeotobeerved,  that  there  wtf  do 
sudi  thing  sf  snappctL 

foce, 
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.  yigour,  and  eflfecti  and  that  the  child  had|  ever  since  the  18  IS. 
Qg  of  the  order  to  that  time,  been  and  continued,  and  still 
chargeable  to  the  township  of  ^.  and  that  the  church- 
ens  and  overseers  of  the  township,  under  and  in  pursuance 
3  order,  and  in  order  to  prevent  the  child  from  perishing 
'ant  of  necessary  food  and  nurture,  had  paid  the  sum  of 

2.  weekly,  on  every  Saturday  since  the  making  of  the  order, 
e  said  Hannah  for  and  towards  the  support  and  mainten- 
of  the  child,  amounting  to  a  large  sum,  to  wit,  10/.;  and 
the  child  had,  during  that  period,  been  maintained  at  the 

and  charges  of  the  inhabitants  of  the  township  of  A*  and 
^nsequence  of  the  premises,  and  not  of  their  own  wrongs  of  [  50S  ] 
Uch  the  defendants  had  notice ;  but  although  requested, 
not  paid  the  plainti£^  or  his  successors  for  the  time  beings 
laid  sum  of  U.  4d.  weekly,  or  any  part  thereof  or  any  mo- 
whatever,  for  or  towards  the  maintenance  and  support  of 
child;  but  had  refused;  and  that  the  said  sum  of  10£i  so 

for  the  child's  support  and  maintenance  for  the  period  last 
»said«  was  still  unpaid,  contrary  to  the  effect  of  the  con- 
in.  To  the  third  plea  the  plaintiffs  replied  the  like  re- 
ition.  The  defendant  demurred  generally  to  these  repli- 
ms. 

bytoff,  Seijt.  in  Hilary  term,  1812,  was  heard  in  support 
le  demurrer.  First,  the  action  is  not  maintainable,  because 
bond  is  void.  The  statute  6  G.^.  c.  SI.  $•  1.  authorizes  a 
istrate  in  case  of  a  charge  of  being  the  iather  of  a  bastard, 
ommit  the  person  charged,  unless  he  shall  give  securi^  to 
imnify  the  parish  or  place,  or  shall  enter  into  a  recognizance 
L  sufficient  surety  to  appear  at  the  next  general  quarter  ses- 
s,  and  abide  and  perform  such  orders  as  shall  be  made  in 
iuance  of  the  stat.  18  Ulix.  respecting  bastards.  The  law 
in^  therefore,  prescribed  the  course  to  be  pursued,  any 
IT  security  not  consonant  to  this  statute,  is  illegal ;  and  there- 

this  bond  is  void.  Cole  v.  Garner^  6  £aj^,  112.  A  promis- 
r  note  to  parish-officers,  for  a  sum  certain  for  the  mainten- 
B  of  a  bastard  child,  of  which  the  maker  is  the  putative  fa- 
r,  is  bad.    Whether  the  security  be  in  form  a  bond  or  a 

3,  must  be  wholly  immateriaL  This  bond  is  not  conditioned 
indemnity,  but  for  pajrment  of  a  fixed  sum  per  week,  which 
les  within  the  mischief  of  a  fixed  sum  in  gross,  for  whether  it 
ves  to  be  too  littie,  or  too  much  for  the  maintenance  of  the 
id,  the  parish  officers  equally  become  speculators  upon  the 
istion  how  cheaply  they  can  maintain  the  diild :  the  law  pre- 
scribes 
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1812.        scribes  an  exact  indemnity  for  all  the  maintenance  that  is 

sonably  necessary,  and  neither  more  nor  less.  [The  Court  in- 
timated a  distinct  opinion  that  this  case  did  not  fall  within  the 
mischief  contemplated  in  Cole  y.  Gomer:  the  parish  might  very 
reasonably  have  required  more  than  \s.  4d.  per  week ;  but  the 
parish  having  calculated  the  sum  they  thought  necessaryi  and 
the  defendants  having  agreed  to  it,  the  Court  saw  no  reason 
why  that  agreement  should  not  be  good.]  Next,  the  plea  is 
good  upon  the  authority  of  Richards  ▼•  HodgeSj  2  Sound.  8ft» 
where,  though  a  rejoinder  averring  the  like  request  by  the  fit- 
ther,  and  refusal,  was  held  to  be  a  departure,  because  the  de- 

'  fendant  had  pleaded  nan  damni/katus,  yet  no  question  was.  made 
Ivit  that  it  would  have  been  a  good  plea  in  bar,  if  the  defendant 
had  so  pleaded  it  originally,  and  in  S.  C.  1  Mod.  44*.  2\msdenf 
J.  instructs  the  defendant  in  what  form  he  should  have  availed 
himself  of  these  facts  by  way  of  plea :  and  Wright^  J.  in  the  case 
oiNealand  v.  Osman^  1  BoU.  4  ed,  460*  recognizes  that  opinion 
as  a  decision  on  the  point.  Newland  v.  Osman  was  a  case  of 
debt  on  bond  conditioned  to  indemnify  the  parish  from  the 
maintenance  of  a  bastard  child.  Plea,  that  the  defendant  had 
maintained  the  child  until  27th  October^  and  then  offered  to  take 
the  child  to  maintain,  and  that  the  overseess  refused,  and  if  they 
had  been  damnified,  it  was  in  their  own  wrong.  Replication, 
that  for  three  weeks  after  27th  October^  the  defendants  did  not 
provide  nourishment  for  the  child,  but  failed ;  and  by  reason 
thereof,  the  defendants,  after  the  three  week^s,  expended  5s.  for 
tlie  maintenance  of  the  child,  and  were  damnified.  Upon  de- 
murrer, the  replication  was  clearly  held  a  departure ;  but  the 
principal  part  of  the  argument  turned  on  the  validity  of  the  plea; 
and  Lee^  C.  J.  and  Denison,  J.  said,  they  had  known  this  plea 
very  often  pleaded,  and  never  heard  it  objected  to.  No  dis- 
tinction is  made  in  that  case  between  a  putative  fatlier  and  any 
other  parent :  Wright  and  Detiisotij  Js.  expressly  say,  it  was 
£  504  ]  never  before  doubted,  but  that  a  putative  father  had  a  right  to 
take  his  bastard  child  from  the  parish.  None  doubted  except 
JFostery  J.  All  the  recent  cases  have  arisen  upon  writs  oiJiabea$ 
corpus  to  take  bastard  children  out  of  the  custody  of  putative  Hb^ 
thers,  who  have  forcibly  possessed  themselves  of  them ;  and  they 
have  b^n  governed  by  the  principle,  that  no  one  shall  avail 
^himself  of  his  own  wrong,  but  in  Rex.  v.  Mosely,  5  Eastj  224^ 
n.  &c  Lord  Kenyouy  C.  J.  said,  that  '^  where  the  putative  fietther 
had  the  custody  of  the  child  fairly,  he  did  not  know  that  the 
-.       .  . :.....    Court 
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OQit  would  take  it  away  fixun  him*''    In  the  principal  ease^        1813. 
;e  child  was  admitted  on  the  record  to  be  above  the  age  of 
irture;  and  it  was  not  in  this  instance  a  straggle  between  the 
ther  and  mother,  for  the  custody  of  the  child,  but  between  the 
tber  and  the  parish.     The  plea  therefore  was  good ;  and  if  8(^ 
e  replication  did  not  answer  it.    First,  the  replication  was  bad 
fivm,  for  the  plaintiff  was  bound  either  to  traverse  the  plea, 
r  to  tonfess  and  avoid  it,  instead  of  which,  be  had  put  his  re^ 
ication  by  way  of  supposal,  that,  if  the  refusal  was  made  by 
ay  one,  it  was  by  the  mother.     If  the  plaintiff  had  chosen  to 
ij  on  his  order  of  a  justice  as  an  answer  to  the  plea,  he 
igfat  to  have  admitted  the  facts  alleged  in  the  plea;  if  he  re- 
id  on  Uie  £ilsity  of  the  defendants'  facts,  he  should  have  ex* 
emij  denied  them,  and  not  have  introduced  a  iact,  whict),  if 
e  defendants'  allegations  are  fidse,  is  unnecessary.     His  repli- 
don  therefore  is  double,  and  contradictory,   and  informal* 
be  defendant  is  not  bound  by  the  tenor  of  the  bond  to  pay 
B  is*  4iL  per  week  any  longer  than  the  child  is  chargeable; 
d  if  the  child  is  chargeable  by  the  plaintiff's  own  wrong,  the 
digation  ceases.    The  third  point  is  the  order  of  the  roagis* 
ite,  which  is  manifestly  bad.    It  is  not  made  on  the  defend- 
t,  but  on  the  parish  officers,  ordering  them  to  maintain  the 
ild  unless  the  overseers  shew  cause  to  the  contrary :  and  the 
Boer  pleads  he  had  no  cause  to  shew,  whereas  it  appears  on      [  505  ] 
e  pleadings  that  he  had  cause  to  diew,  namely,  that  the  fitther 
id  o£Eered  himself  to  maintain  the  child.   No  magistrate  would 
ive  made  such  an  order,  if  informed  of  the  &ct,  and  no  no* 
ae  was  in  fact  ever  served  on  the  defendant  to  appear,  or  shew 
Qse  against  the  order. 

Shepherd^  Seijt.  contrd.  Ist,  As  to  the  legality  of  the  bond, 
B  Court  justly  held  in  Cole  v.  Gawer  that  it  was  contrary  to 
^  policy  of  the  law,  to  make  it  not  mierely  a  matter  of  specu^ 
too,  but  the  interest  of  the  officers,  that  the  child  should 
4sh,  which  was  the  case  when  the  putative  fiither  stipulates 
give  a  sum  in  gross.  But  this  case  is  very  distinguishable. 
ie  act  says,  the  father  shall  give  an  indemnity  to  the  parish ; 
•  it  does  not  prescribe  the  form  of  the  indemnity;  and  this 
id  is  no  more  than  a  fair  indemnity  to  the  parish  This 
dkly  sum  is  not  payable  for  a  number  of  years  c^rtain^  or  for- 
«rpetuity:  if  the  child  dies,  the  payment  ceases:  the  parish 
re,  therefore,  no  interest  in  the  chilfl*s  death;  sugh.a.contract 
that  which  is  set  out  in  Coley.  Gcwr.  even. if  it  )M.  been 
^  made 


t05 


CASES  nt  TRINITY  TERM 


1813. 

Strahob- 

WAT8 
V. 

BoNinGtr. 


[506] 


made  between  the  &ther  and  an  indmdual,  for  the  mainten- 
ance of  a  legitimate  child,  would  have  been  void  and  illegal; 
for  it  rendered  it  the  interest  of  those  who  had  the  chaige  of 
the  child,  to  destroy  it.    {Mamield^  C.  J.  acc^   Bnt  this  is  a 
reasonable  and  a  proper  security.    2ndly,  As  to  the  case  cited 
from  Saundertj  all  the  modem  cases  have  held  that  putative 
&thers  have  no  further  right  to  interfere  to  take  a  bastard 
child,  than  as  eveiy  man  is  entitled  to  remove  a  child  out  of 
the  custody  of  those  who  are  treating  it  crudly.    A  Intimate 
&ther  has  a  right  to  the  custody  of  his  child  against  his  wiD. 
But  if  an  illegitimate  child  of  die  age  of  puber^,  should  ob- 
ject to  be  in  the  custody  of  the  &ther,  the  CJourt  would  not 
give  it  to  him.    Whether  the  Court  would  take  a  bastard  child 
out  of  the  putative  fiither^s  custody  is  quite  another  qnesdoo. 
When  the  matter  oomes  before  the  Court  on  a  writ  of  Uben 
coifpuSf  all  these  things  can  be  taken  into  consideratioii  to  ngih 
li^  the  exercise  of  their  discretion;  in  this  action  they  cannot 
HuUand  v.  MdUcen  and  Another^  2  Wik.  1£6.  and  1  BaU.  4di 
edit  p.  483.  pL  607*   WiUes^  C.  J.  said,  <<  he  would  give  no 
c^inion  whether  the  iather  has  any  power  over  the  child,  liw 
is  fwUkaJiUm.    Grotius  says,  truly  die  mother  is  the  only  cer- 
tain parent;  and  an  order  of  justices  to  remove  the  mothert 
always  removes  the  child.''    Bex  v.  Sqper^  5  T.  R.  578.    A  ' 
child,  three  years  old,  was  at  the  mother^s  instance  broog^ 
up  by  the  putative  father,  who  had  obtained  it  by  fraud;  imd 
it  was  urged  that  h^  had  the  right  to  the  child.    Lord  Kemfoih 
C.  J.  there  says,   *^  the  putative  fiither  has  no  right  to  the 
custody  of  the  child."     A  legitimate  fistther  might  either  by 
fraud  or  force  take  possession  of  his  own  child,  and  would  hm 
a  right  to  say  the  child  was  his,    and  that  he  insisted  on 
having  the  custody.    He  {Shepherd)   had  once  attended  is 
counsel  on  behalf  of  a  mother,  on  a  writ  of  habeas  earpa 
before  Lord  Kenyan^  C.  J.  to  prevent  a  legitimate  child,  litde 
more  than  seven  years  old,  from  being  carried  to  the  JM 
Indies  by  his  fother ;  but  though  the  father  had  obtained  the 
possession  of  the  child  from  a  school,  both  by  fraud  and  totc^ 
and  though  Lord  Kenifon  would  have  preferred  rather  to  hsift 
left  the  child  in  the  custody  of  the  mother,  yet  he  held,  diat 
as  he  found  it  in  the  possession  of  the  father,  he  must  there 
leave  it.  Rex  v.  De  ManneviUej  5  East^  221 .  Lord  EUenborou^f^ 
judgment  there,  and  the  case  of  Sir  W,  Murray^  cited  there 
by  Lowtence^  J.  as  well  as  that  of  Bex  v.  Soper^  and  the  Itst 

case 
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case  cited,  shew  that  a  legitimate  fiither,  y^o  has  a. right  to  the 
custody  of  the  child,  may  get  at  it  by  fraud  or  force.  The 
Courts  cannot  take  away  the  custody  from  the  putative  fatlier, 
however  obtained,  if  it  is  his  right;  and  although  in  certain 
cases,  as  in  Rex  v.  ^Mosely,  the  Court  will  not  interfere  to  take 
it  from  him,  that  is  because  the  occasion  to  take  it  from  him 
lias  not  arisen ;  for  the  only  grounds  of  interference  are,  to 
prevent  cruelty  or  brutality,  or  for  the  general  interests  of 
humanity.  In  Bex  v.  De  Mannemlle,  where  the  child  was  legi- 
timate, the  father  had  taken  possession  both  by  force  and 
fraud,  and  the  Court  said,  ^'  We  cannot  help  it :  he  having  a 
right  to  it,  is  entitled  to  have  it  restored  to  him.*'  In  the 
other  case,  where  a  putative  father  obtains  the  custody  by 
fisrce  and  fraud,  the  Court  will  take  it  from  him.  Rex  v.  Hop^ 
UnSf  7  Easif  579*  the  Court,  without  touching  the  question  of 
guardianship,  thought  it  a  proper  case  for  the  remedial  writ  of 
iaieas  corpus^  to  restore  an  illegitimate  child  to  the  quiet 
custody  of  the  mother,  whence  it  had  been  taken,  first  by  strata^ 
gtsDf  and  afterwards  by  force.  It  cannot  be  tliat  the  putative 
£uher  has  the  right  to  the  custody  of  the  child ;  for  if  it  were  so, 
in  certain  cases  it  might  happen,  that  the  veriest  vagabond 
upon  earth  might  take  a  child  out  of  the  custody  of  persons  in 
good  circumstances,  who  are  nourishing  and  educating  the 
child.  The  plea  therefore  is  bad,  that  after  the  child  had 
attained  seven  years,  the  defendants  were  willing  to  take  and 
maintain  the  child  at  their  own  costs,  but  that  the  officers  re- 
fiiaed ;  for  unless  the  father  has  a  right  to  demand  the  child, 
the  overseers  are  guilty  of  no  breach  of  the  law  in  refusing  to 
deliver  it  up.  But  even  if  the  father  has  a  right  to  the  custody 
of  the  child,  yet  the  replication  answers  the  plea;  for  the  plea 
is,  that  the  officers  of  their  own  wrong  refused  to  let  the  de- 
fendants maintain  the  child :  the  replication  is,  protesting  that 
the  defendants  did  not  ask,  and  that  the  officers  did  not  refuse; 
that  the  refusal,  if  any,  was  made  by  the  mother,  and  not  by 
the  overseersf,  or  any  of  them ;  that  then,  is  an  answer  to  the 
]dea;  for  the  plea  must  amount  to  this,  that  the  defendants 
have  not  performed  the  condition,  because  the  plaintiff  has  pre- 
vented them:  the  plaintiff  replies,  that  it  was  not  of  the  officers* 
own  wrong,  but  under  the  compulsion  of  a  legal  authority, 
that  they  maintained  the  child,  viz.  under  an  order  of  a  jus- 
tice. This  is  no  departure ;  it  is  a  shewing  of  the  mode  in 
which  the  plaintiff  is  damnified.  The  bond,  therefore,  is  a 
Vol.  IV.  LI  legal 
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1812.  legal  bond.  The  plea  is  no  answer  to  the  dedaration;  it  shews 
neither  a  performance  nor  a  reasonable  excuse  for  son-perfiram* 
ance,  and  the  replication  does  answer  the  plea. 

Clayton  in  reply.     No  answer  has  been  given  to  the  objec- 
tions taken  to  the  order  of  the  magistrate ;  and  the  counsel  for 
the  plaintiff  has  hardly  attempted  to  support  the  repHcattoiiy 
which  at  least  is  bad  for  duplicity,  and  though  the  defendant 
has  not  alleged  duplicity  as  a  special  cause  of  demurrer,  yet 
duplicity  is  matter  of  substance  in  a  replication,  for  it  leads  to 
multiplicity  and  contrariety  of  pleading.    At  all  events^  the 
objections  to  the  justices'  order  are  matter  of  substance  not  of 
form.    If  there  was  no  right  at  all  in  the  putative  fothev,  there 
would  be  no  pretence  at  all  for  any  discretionary  interference 
of  the  Courts.     Perhaps  it  is  upon  the  principle  of  adoptioiH 
that  in  questions  of  habeas  corpus^  the  Court  proceeds  iMxe 
upon  the    ground   of  prudence    and    propriety  and   eipc^ 
diency,   than  of   strict  law.     Many  of   the    cases    may  bo 
got  rid  of  by  those  strong  authorities  which  attribute  to  tile 
mother  the  custody  of  the  child  during  the  age  of  nurtura^ 
the  first  sev^i  years.      The  case  of  Newland  v.  Qiniaii  bid 
not  been  shaken.     And  Foster^s  doubt  confirms  the  caie;  tot 
the  authority  of  his  name  would  have  provoked  the  diaca»> 
sion,  if  the  doubt  were  tenable.    -In  Rex  v.  SapeTf  the  expres- 
sions of  Lord  Kenyan  must  be  taken,  secundum  svbjectam  ma^ 
feriam.  **  The  father  in  that  case  had  no  right  to  the  custody." 
The  child  was  only  three  years  old ;  and  fraud  shall  avail  no  man. 
[  509  ]      'That  too  was  between  the  father  ^nd  the  mother :  not  so  heie. 
Hex  V.  Mosely  is  rather  in  favour  of  the  defendant.     [^Man^Ui 
C.  J.    How  could  the  overseers  cotnply  with  the  request?  wliat 
power  hiad  they  to  get  at  the  child?]  That  objection  is  allswe^ 
ed,  because  it  stands  admitted  on  the  record,  that  the  overseen 
have  taken  the  child  and  nourished  it;  therefore  they  must  bate 
liad  the  child  in  their  power.    {Mansfield^  C.  J.  obserred  tiiat 
neither  the  case  in  Sounders  nor  the  other  contained  any  alliefe^ 
tion,  that  the  father  was  of  sufficient  ability  to  maintain  him.J 

Ctir.  ado.  Offt 
Mansfield,  C.  J.  now  delivered  the  judgment  of  tlie  Covt 
The  question  of  law  which  has  been  raised,  certainly  is  aot 
Tery  clear,  comparing  the  modern  cases  in  ^e  Court  of  Kia(f« 
'Bench  with  the  case  of  Neitdand  v.  O^an.  The  action  is  on  ft 
'bond  to  indemnify  the  parish  against  the  expences  of  an  ill^ 
Uni^te  child.    After  re^ng  the  condition  of  the  bond,  kb 
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Ixitdship  paiticularly  stated  the  second  and  third  pleas,  dwell-        1812. 
ing  on  the  circumstances  that  the  second  plea  did  not  allege  how 
long  it  was  after*  the  time  that  the  child  had  attained  seven  years 
of  age^  that  the  defimdants  offered  and  required  the  parish 
cheers  to  let  them  take  and  maintain  the  said  child  at  their 
own  costs  and  charges,  and  observing  that  the  plea  did  not 
name  any  day  or  time  after  the  child  had  attained  seven  years, 
except  the  day  under  the  videlicet^  whicli,  he  said,  was  no  day 
at  all:  and  after  stating  the  replications,  his  Lordship  pro- 
ceeded.    The  defendants  have  demurred,  but  have  not  assign- 
ed duplicity  for  cause,  as  they  might  have  done,  but  without 
such  asssignment  they  cannot  avail  themselves  of  tliis  defect ; 
for  duplicity  is  a  jnatter  of  form;  and  the  plea  being  defective 
alao^  the  plaintiff  is  entitled  to  judgment.     With  respect  to  the 
great  question,  the  cases  cited  from  the  Court  of  King's  Bench 
go  to  shew  that  the  father  has  no  right  to  the  custody  of  the 
child*  and  if  those  cases  stood  alone,  there  would  be  no  doubt     C  ^1^  ] 
OD  the  question ;  and  in  2  Wils.  126.  Htdland  v»  Malken^  WiUes^ 
C.  J«  holds  that  the  putative  father  has  no  right  to  the  custody 
of  a  child  who  is  nuUius  Jllius^  as  the  law  calls  him.     Oa  the 
other  hand,  my  brother  Clayton  cited  a  case  from  Boitf  Nevh 
load  Y.  Osman.    Considering  who  the  persons  are  who  are  likely 
to  be  &thers  of  children  of  this  description,  it  is  a  very  strong 
prc^)osition  to  lay  down,  that  any  father,  no  matter  who,  any 
raided  vagabond  whatever,  although  much  less  competent  to 
educate  the  child  than  those  who  before  had  the  custody,  shall 
have  a  right  to  call  for  the  custody  of  the  child^  the  moment  it 
attains  the  age  of  seven  years.    As  to  the  plea,  it  contains  no 
allegation  that  the  child  was  in  the  possession  of  the  church- 
wardens and  overseers ;  and  if  the  child  was  in  possession  of  its 
mother,  what  right  had  the  churchwardens  to  go  to  the  mother, 
and  make  her  deliver  up  the  custody  of  the  child  ?   The  plea 
ahoold  have  stated  that  the  officers  had  a  power  over  the  child 
and  the  mother,  to  make  her  deliver  it  up.     Neither  does  the 
plea  shew  how  long  a  time  had  elapsed  between  the  end  of  the 
seven  years  and  the  request,  and  how  much  money  became  due 
in  that  time.     In  the  case  in  Saundersy  Richard  v.  Hodges,  it  ap- 
pears  the  child   was  not  in  the  custody  of  its  mother,    but 
immediately  in  the  care  of  the  overseers,  under  a  person  to 
whom  the  overseers  put  the  child  to  nurse,  as  appears  by  the 
rgoinder  there ;  so  the  same  objection  did  not  hold  to  that  re- 
joander.    The  plea  therefore  being  defective,  the  plaintiff  is  en- 

L 1  2  titled 
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1812.  titled  to  judgment  I  say  nothing  upon  the  grand  point,  ivhe* 
ther,  after  the  child  is  out  of  the  age  of  nurture,  any  figither 
whatsoeveri  be  he  who  he  may,  can  go  to  the  mother  and  claim 


Strange- 
ways 
V.  the  custody  of  the  child,  upon  that  point  the  Court  gives  no 

opinion. 

Judgment  for  the  pl«ntiff. 


ROBINSOK. 


C  5 1 1  ]  Langhorn  v.  Allnutt. 

June  4. 

Under  a  li-     ^  I  ^HIS  was  an  actiou  upon  two  similar  policies  of  insnrancei 

Mdyr/arail  ^      ^^^^  ^^^^  *^"'^»  1810,  on  coffee,  sugar,  and  dying-wood 

ports  for  alt  on  board  the  ship  Constantia^  <^  at  and  from  London  to  any  port 

mev^thestay  ^^  ports,  place  or  placcs  in  the  Baltic^  backward  and  fbrwardi, 

moBt  be  fer  ^nd  until  the  iroods  were  safely  warehoused  at  the  house  or 

some  purpose  ct  .^ 

connected  with  Warehouses  of  the  consignees,  Including  the  risk  of  tranship- 
onhe'adv™^^  meut  into  boats,  crafts,  lighters,  and  vessels  of  any  denomlna- 
tnre.  tion,  to  and  from  the  vessel :  with  leave  to  seek,  ioin  and  ex- 

Whfether  the     ,  j  i.  •       i   .  j  i 

purpose  is  with-  Change  convoys,  carry  and  exchange  simulated  papers,  dear- 
th '^^^^j.'^^P^  ^^  ances,  and  ship's  papers,  sail  under  any  flag,  touch,  stay,  and 

question  for  the  trade  at  all  ports,  places,  aiid  islands,  for  all  purposes  whatso- 

The  policy  ever,  take  in  and  discharge  goods  wherever  the   ship  mi^t 

Sme'Ssto^ *^®  touch  at,  and  in  case  the  commander  of  the  vessel  should  find 

whether  a  it  dangerous  to  enter  any  of  the  above  ports,  or  in  case  if  flot 

anunr"8!)nabie  aHowcd  to  discharge  the  cargo,  with  leave  to  return  to  any 

time,  for  the  ports  or  places,  until  the  cargo  is  safely  landed,"  at  the  rate  of 

purely  a  ques-  25  guineas  per  cent,  to  return  5L  per  cent,  for  convoy  from 

jurv  ^^^  ^^^  Great  Britain  to  any  ports  in  or  off  Sweden,  and  51.  per  cent. 

Letters  of  an  from  any  port  in  or  off  Sweden  to  the  Baltic,  and  10/.  per  cetd, 

pmicipai,**in  ^^^  arrival,  and  5/.  per  cent,  raove,  if  discharges  her  cargo  in 


whuh  hrisren-  Sweden.     In  case  of  loss,  capture,  seizure,  or  detention  by 

dering  him  an  ,     ,  i    .  •  i 

account  of  the  power  whatever,  to  pay  such  loss  or  claim,  whatever  the  same 

LT^ffiTi^eldr  ™8^^  ^^'  *ft^^  notification  of  the  same  signed  by  the  assured 

for  him,  are  of  that  policy  without  waiting  for  condemnation,  restitution,  or 

in  evidence  ^^Y  ofiicial  documents ;  and  it  was  thereby  agreed  that  that  ves- 

a^ainstthe  ggl  mii?ht  touch  at  a  Swedish  port  *for  orders.     The  plaintii& 

principal.  o  r  r 

Letters  written  by  an  agent  in  making  a  contract,  which  form  part  of  the  contract,  or  of  the  m 

gesta,  are  admissible  in  evidence  against  the  principal. 

Where  a  total  loss  is  recovered,  there  cannot  al&o  be  a  return  of  premium  for  convoy,  becaose  the 

tr)tal  \o%n  Tn<'hides  the  entire  premium  added  tD  the  invoice  price. 

[  ♦oie  ]  averred. 
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averred  iDterest  in  themselves,  and  also  in  Livings  Dowries^  and       .1812. 

<Jo.  and  a  loss  by  hostile  capture  ,and  Prussian  capture.     The      " 

cayse  was  tried  at  GuildhaU^  at  the  sittings  after  Michaelmas    ^anghorn 
term,   181 1,  before  Mansjield^  C.  J.  when  it  appeared,  that  the     Allnutt. 
vessel  sailed  in  the  beginning  of  July  1810,  with  convoy,  with 
a  cargo  which  was  expressed  in  the  bill  of  lading  to  be  destined 
for  Carlskam^  without  mention  of  any  further  place :  the  in- 
voices expressed  the  goods  to  be  consigned  for  the  account  of 
Idmngj  DawneSf  and  Co.  and  were  addressed  to  Winberg^  Meyet\ 
and  Co.  for  orders.     It  was  proved  by  Vandriel^  an  agent  of  the 
consignors  at  Carlskam,  that  the  ConstatUia  reached  Carlsham 
on  the  £3d  of  July^  1810,  where  another  vessel,  named  the 
Sizabeth^  with  a  colonial  cargo,  likeiivdse  belonging  to  Livings 
JDcfwneSj  and  Co.  and  addressed  to  the  same  care,  had  also  at 
'die  same  time  arrived.     Winberg  and  Meyer  acted  solely  under 
the  directions  of  Fandriel.     They  were  ordered  by  him  to  wait 
for  instructions  from  Schreiber,  another  agent  of  the  consignors, 
who  was  sent  to  the  South  of  the  Baltic  to  seek  for  a  market  for 
the  cargoes,  and  to  ascertain  what  papers  would  be  necessary ; 
and  it  could  not  be  determined  whether  to  send  lier  until  in- 
ftmctions  were  received  from  him.     Winberg  and  Meyer  dis- 
patched the  Elizabeth  to  Dantzic  with  all  the  expedition  that 
was  consistent  with  the  time  unavoidably  taken  up  in  procuring 
the  necessary  simulated  papers.     The  master  of  the  Constantia 
being  discontented   that  his  vessel  was  not  discharged  upon 
reaching  Carlsham^  where  he  supposed  his  voyage  to  end,  re- 
fused to  proceed :  his  reluctance,  however,  was  overcome  be- 
fixre  Winberg  and  Meyer  had  procured  the  necessary  documents 
to  enable  the  Constantia  to  sail.     It  being  ascertained  that  con-     [  513  ] 
fiscation  would  be  the  certain  consequence  df  entering  Dantzic, 
but  ther^e  being  reason  to  believe  that  Stettin  would  afiford  a  safe 
market  for  the  goods,  the  Elizabeth  on  the  4th  of  October  went 
to  Stoinnemundj  the  port  of  Stettin,  where  she  was  captured  on 
ihe  7th.     Winberg  and  Meyer  dispatched  the  Constantia  also  for 
that  port,  without  any  other  delay  than  was  requisite  to  obtain 
for  her  the  necessary  simulated  papers;  and  she  sailed  for  that 
place  on  the  11th  of  October,  but  upon  her  arrival  on  the  12di 
or  1 3th  of  October  at  Swinnemund,  she  was  seized  by  the  Prus- 
nan  government,  and  the  cargo  was  confiscated  and  condemned 
as  being  English,  in  pursuance  of  the  continental  system  esta- 
blished by  the  French  government,  and  adopted  in  Prussia. 

The 


Langhorm 
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1812.  The  defendants  contended  that  as  the  vessel  had  lain  at  Cmii- 
ham  two  months  and  upward3  after  her  arrival  there,  before  pro* 
ceeding  to  any  port  of  delivery,  and  as  there  were  no  orders  at 

Allnutf.  that  place,  when  she  arrived,  for  her  proceeding  to  any  further 
port,  whether  the  delay  proceeded  from  the  laches  of  the 
assured,  or  from  a  state  of  political  events  which  rendered  it  im* 
practicable  to  find  a  market,  the  insurance  was  at  an  end,  and 
the  defendant  discharged.  The  policy,  they  urged,  did  not  in- 
clude a  permission  to  wait  in  any  port  an  indefinite  time^  until 
the  political  state  ot  Europe  should  be  altered;  if  that  were  eon* 
tended  for,  the  assur^  might  hold  the  underwriters  oa  the  po> 
licy  for  many  years,  instead  of  months,  and  of  this  matter  the 
Court,  and  not  the  jury,  were  to  be  the  judges.  The  defend- 
ants also  contended  that  the  delay  was  occasioned  by  other 
causes  than  the  time  required  to  procure  the  papers ;  and  to 
prove  the  refusal  of  the  captain  of  the  vessel  to  proceed  with  the 
ship  and  cargo  to  Stettin^  they  offered  in  evidence  letters  fktmi 
Winberg  and  Meyer^  addressed  to  Livingj  Dtmncs^  and  Co., 

[  5H  ]      and  gi^u^g  them  accounts  of  the  progress  and  ultimate  event  of 
the  adventure,  and  of  the  efforts  Winberg  and  Meyer  had  from 
time  to  time  made  to  expedite  the  ships.     The  plaintifi  ob- 
jected to  the  admissibility  of  this  evidence,  upon  the  ground  diat 
what  an  agent  says  or  vnrites,  unless  in  the  making  of  a  coutcact 
for  his  principal,  is  not  evidence  against  his  principal ;  hot  that 
the  agents  themselves  ought  to  have  been  produced  as  witnessei. 
Mansfield^  C.  J.  thought  the  evidence  inadmissible,  but  very  re- 
luctantly, on  account  of  the  expence  and  difficulty  of  obtaining 
witnesses  from  abroad,  rejected  it     He  thought  it  was  to  be 
left  to  the  jury,  and  accordingly  submitted  to  them,  whether 
there  was  any  fraud  or  neglect  in  the  agents  of  the  assured,  in 
permitting  the  Constantia  to  sail  on  the  11th  for  Stettin^  where 
the  Elizabetk  had  been  captured  on  the  7th,  and  whether  the 
plaintiffs  had  remained  an  unreasonable  time  in  Carkham;  if 
they  thought  that  there  was  no  want  of  diligence  and  attention 
in  not  sending  the  Constantia  sooner,  the  plaintifis  were  entitled 
to  recover.     The  jury  found  a  verdict  for  the  plaintiffs*    The 
plaintiffs  also  claimed  a  return  of  premium  for  convoy  firom 
Great  Britain  to  Carlskam^  over  and  above  the  total  loss,  but 
the  jury  refused  to  give  it,  on  the  ground  that  the  assured  had 
a  right,  in  case  of  a  total  loss,  to  add  the  whole  amount  of  the 
premium  to  his  invoice,  and  so  would  recover  it  in  that  shape, 
included  in  the  total  loss. 

Lens^ 
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Lensj  Serjt  in  Hilary  term,  1812,  upon  theauthority  of  Lord        1812» 
EUenborough^  C.  J.,  who  was  stated  to  have  so  ruled  it  in  a  case 
rf  Bucker  v.  AUnutt,  tried  at  the  same  sittings,  since  discussed       amohork 
inth^  Court  of  Ij^jjng's  Bench,  15  Eastf  278,  obtained  a  rule     Allnutt. 
msi  for  a  new  trial,  or  to  enter  a  nonsuit,  upon  the  ground  that 
the  words  of  the  policy,  large  as  they  were,  would  not  justify  a 
vessel  in  going  intp  a  port,  and  waiting  there  several  months  for 
in&rmationf  and  i^so  upon  the  question  as  to  the  admissibility      [  515  ] 
oC the  letters  of  theplaintifiTs  agents. 

Skqpherd  and  Best^  Seijts.  in  this  term  shewed  cause  against 
the  rale;  first,  the  verdict  was  well  supported  by  the  evidence: 
it  appeared  that  the  procuring  the  simulated  papers  was  attend- 
ed with  considerable  difficulty,  and  occupied  much  time,  but,  on 
the  very  day  after  that  on  which  they  were  procured,  the  vessel 
Mikd.     The  terms  of  this  policy  did  not  require  that  the  vessel 
ihninld  elect  her  port  of  discharge  until  after  she  had  reached 
tome  port  in  the  Baltic,  and  the  assured  having  liberty  to  wait 
IP  the  port  for  all  purposes,  it  was  within  the  scope  of  their 
privilege  to  stay  there  a  sufficient  time  to  collect  information, 
liefore  they  made  their  choice :  the  Consiantia  was  warranted  in 
ataying  there  while  the  assured  first  sent  the  Elizabeth  to  JQait/- 
m^  and  until  it  was  seen  how  she  sped.    They  might  have  sent 
bothy  and  both  would  have  returned;  and  it  was  in  fiivour  of 
ihe  nnderwriter,  that  by  not  doinj^  so,  he  was  spared  the  risk 
lat  the  Canstaniia^s  voyage  to  Dantzic  and  back.     It  was  not 
prudent  to  disclose  all  the  steps  of  the  negotiation  by  which  the 
firimcators  at  Carhham  were '  persuaded  to  issue  these  forged 
papers.    There  was  no  evidence  produced  on  the  other  side  to 
shew  that  the  ship  had  been  detained  an  unreasonable  time  for 
the  purposes  contemplated  in  the  policy,  and  the  jury  had  de- 
cided that  there  had  been  no  such  delay.     With  respect  to  the 
adoiissibility  of  the  letters,  they  urged  that  it  was  in  evidence 
that   Winberg  and  Meyer  were  agents  employed  by   Vandriel 
only  for  the  limited  purpose  of  procuring  the  forged  papers, 
they  were  not  general  agents,  and  their  authority  must  be  con- 
fined to  the  sphere  of  their  agency.     [But  upon  the  supposition 
that  they  were  general  agents,  the  same  arguments  and  autho- 
xities  were  pressed  on  both  sides  which  the  same  counsel  had 
urged  on  the  same  point  in  the  preceding  Easter  term  in  the      [  ^16  ] 
caae  of  Kahl  v.  Janson,  post,  p.  565.  except  that  here  the  letters 
were  not  addressed  by  one  agent  to  another,  but  to  the  assured.] 

Lens  and  Faughanf  Serjts.  in  support  of  the  rule,  contended, 
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first,  that  VandrieVs  account  was  incredible,  and  so  the  verdict 
against  the  weight  of  evidence;  one  set  of  simulated  papen 
could  have  been  prepared  for  the  Constantia  as  soon  as  the 
other  for  the  Elizabeth  :  the  assureds  were  in  fact  looking  about 
from  port  to  port  for  a  market,  not  waiting  for  papers.     Se- 
condly, that  the  risk  could  not  last  infinitely :  there  must  be 
some  length  of  time,  the  lapse  of  which  would  take  a  ship  out 
of  the  protection  of  tliis  policy,  and  that  time  had  elapsed  in  the 
present  case.     In  Rucker  v.  Allnutty  Lord  Ellenborough  had  held 
that  a  four  week's  stay  was  sufficient  to  discharge  the  policy. 
Nothing  would  have  hindered  these  parties  from  having  limited 
this  adventure  in  duration  to  six  months,  or  twelve  months ; 
but  as  there  was  no  limit  expressed,  and  as  upon  the  unlimited 
policy  die  risk  had  lasted  more  than  a  reasonable  time,  the  cir- 
cumstances, without  any  default  of  the  parties,  had  discharged 
the  contract.     The  jury,  therefore,  ought  to  consider  whether 
there  had  not  been  such  a  fluctuation  in  the  events  on  which 
the  risk  of  the  policy  is  to  attach,  that,  without  any  fault  of  any 
party,  the  events  themselves  had  put  an  end  to  the  poliqr;  t 
more  extended  field  of  risk  having  occurred,  and  more  pro- 
longed, than  any  parties  could  be  supposed  to  have  had  in  con- 
templation ;  and  the  jury  must  be  furnished  with  some  sound 
rule  on  the  subject,  and  have  another  opportunity  given  them 
to  apply  it  to  these  facts.     For  even  if  it  were  a  question  for  the 
jury  whether  the  stay  had  been  reasonable,  the  jury  had  not 
exercised  a  sound  discretion  in  the  application  of  the  rule  to  the 
present  case.     The  vessel  must  have  at  least  a  general  view  to 
some  particular  voyage :  it  is  not  the  meaning  of  the  policy 
that  if  the  assured  thought  fit,  after  his  amval  in  Sweden^  to 
wait  four,  five,  or  six  months,  to  see  how  political  events  would 
turn  out,  in  order  that  a  port  might  be  the  safer  to  him,  he 
was  at  liberty  to  do  so. 

Mansfi^Ilo,  C.  J.  With  respect  t6  the  question  which  has 
been  agitated  in  this  case,  as  to  the  receiving  of  these  letters  in 
evidence,  it  is  impossible,  I  think,  to  find  any  principle  on 
which  they  can  be  received.  I  threw  out  for  the  consideration 
of  the  counsel,  that,  which,  I  think,  puts  an  end  to  the  case; 
that  if  the  circumstances  had  arisen  at  Exeter  or  London^  there 
would  have  been  no  question ;  no  one  would  have  thought  of 
offering  the  letters  of  a  person  written  at  Exeter  as  receivable 
in  evidence  here;  and  if  that  is  the  rule  with  respect  to  trans* 
actions  which  take  plac3  in  Evglandy  how  can  we  differ  it  with 
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relation  to  the  distance  at  which  the  transaction  tlikes  place?  1812. 
There  is  no  known  principle  of  law  according  to  which  the  cir- 
cumstance of  an  agent  residing  abroad,  makes  it  practicable  to 
^▼e  a  letter  in  evidence,  which  could  not  be  received  if  the 
agent  lived  in  EnglancL  There  is  a  mode  of  examining  wit- 
nesses abroad  by  a  commission,  though  it  is  tedious  and  expen- 
nve ;  but  notwithstanding  those  inconveniences,  we  cannot  sub- 
stitute this  for  it*  It  is  unnecessary  to  go  into  all  the  cases 
where  letters  of  an  agent  have  been  received  or  rejected.  The 
Master  of  the  Rolls,  in  the  case  of  Fairlie  v.  HastingSy  10  Ves* 
12S.  has  gone  into  some  of  them;  but  it  suffices  to  say  these 
letters  are  not  a  part  of  the  res  gesUSy  not  letters  written  in 
the  course  of  the  transaction,  and  forming  a  part  of  it;  but  a 
mere  narrative.  We  cannot,  therefore,  receive  these  letters  in 
evidence.  With  respect  to  the  case  itself,  there  are  words  as 
wide  as  can  be  introduced  into  a  policy;  and  instances  have  [  518  ] 
occurred,  where,  even  after  a  ship  has  been  in  her  port  of  dis- 
charge, it  has  been  necessary  to  weigh  anchor,  and  seek  another 
port  of  delivery,  on  account  of  the  circumstances  of  Europe:  it 
therefore  becomes  necessary  to  obtain  the  liberty  of  waiting  to 
get  information.  It  ordinarily  happens  that  a  plaintififs  case  is 
proved  against  the  underwriters  by  his  own  agents ;  there  is 
nothing  singular  in  this  case  in  that  respect,  nor  is  there  any 
remedy  for  it  VandrieV^  story  was  plain,  consistent,  and  un- 
contradicted;  and  the  jury  believed  him.  If  I  had  been  upon 
Ae  jury  myself  I  probably  might  have  given  a  di£ferent  verdict, 
aa  thinking  that  the  delay  exceeded  the  bounds  of  reasonable 
time :  the  jury,  however,  have  otherwise  decided ;  and  I  know 
not  how  we  can  say  that  their  judgment  shall  be  re-considered : 
the  rule,  therefore,  for  a  new  trial  must  be  discharged. 

Heath,  J.  I  am  of  the  same  opinion,  nor  can  I  say  I  think 
the  verdict  against  the  weight  of  evidence  in  thb  case:  to  be 
sure  great  delay  has  intervened,  from  Jidy  to  October^  and  the 
plaintiff  must  give  some  account  of  the  cause  of  it;  he  has 
^ven  such  account,  and  the  jury  have  believed  him.  And  what 
papers  were  these  for  which  the  ship  is  said  to  have  been  wait- 
ing? not  papers  of  ordinary  occurrence,  but  forged  documents 
for  a  particular  purpose :  there  might  probably  be  more  danger, 
difficulty,  and  delay  in  procuring  them»  than  in  procuring  the 
ordinary  papers  at  a  custom-house. 

Chambre,  J.  The  length  of  time  certainly  creates  a  degree 
of  suspicion,  and  calls  for  an  explanation ;  that  explanation  has 
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been  given.  "Whether  that  explanation  would  have  been  aatii* 
fiulory  to  any  of  us,  sitting  as  jurymen,  I  do  not  know ;  it  has 
been  submitted  to  a  special  jury  of  merchants^  who  are  veiy 
competoit  judges^  and  ^they  have  found  on.it,  and  I  cannot  say 
they  have  done  wrong;  on  the  contrary,  I  think  they  have 
judged  rightly.  As  to  the  letters,  I  think  it  quite  dear  that 
they  were  properly  rejected;  they  are  not  part  of  the  res  gesta, 
but  merely  on  account  of  thcan,  and  upon  no  ground  ad- 
miasible* 

GiBBSf  J«   I  am  quite  of  the  same  opinion :  there  are  two 
questions,  fir8l«  whether  evid^ce  which  ought  to  have  been 
received,  was  rqected;  and  secondly,   whether  the  evidence 
which  was  received,  supports  the  verdict  which  has  been  given; 
or  rather,  whether  the  verdict  is  contrary  to  the  evidence; 
Kow  as  to  the  first  point,  there  is  a  clear  distinction  between 
those  letters  which  are  admissible  iq  evidence,  and  those  which 
are  not    When  it  is  proved  that  A»  is  agent  of  A,  whatAver 
A»  does,  or  says,  or  writes  in  the  making  of  a  c<mtract  as  agent 
of  Bf  is  admissible  in  evidence  because  it  is  part  of  the  con- 
tract which  he  makes  for  A,  and  therefiire  binds  B. ;  but  it  is 
not  admissible  as  his  account  of  what  passes.    Now  what  are 
these  letters  ?   They  are  not  part  of  the  contract  itself  or  of 
the  res  gesks^  but  they  are  the  acommt  which  the  agent  renders 
to  his  principal  of  what  he  is  doing ;  they  are  not  thtfe&re 
admissible.    The  second  point  is  as  to  the  case  itself;  this  is 
very  different  firom  the  nature  of  policies  cm  voyages,  such  as 
used  formerly  to  be  insured;  and  the  underwriters  are  as  wdU 
acquainted  with  the  nature  and  extent  of  the  risk  as  the 
Assured.    Now  what  are  the  risks?   '<  to  any  port  or  pQrt% 
place  or  places  in  the  Baltic.^*    The  ship  is  not  bound  to  seleoL. 
Jier  pprt  before  she  commences  her  voyage,  it  is  <^  backwards! 
and  forwards,  with  libertgr  to  touch,  stay  and  trade  at  all  port=^ 
and  places  for  all  purposes  whatsoever.''    The  permission  ^ 
stay  fer  any  purpose  whatever,''  must  indeed  be  for  some  pi 
pose  within  the  scope  of  the  adventure.    Now  what  were  thi^ 
causes  of  the  stay  at  Carlsham  ^  were  they  within  the  scope  ^C7i 
the  adventure?   Yes:  these  persons  were  owners  a£  the  EIvp^M' 
bethi  they  send  her  to  Dantzic^  and  keep  the  Omstemtia   mt 
Carlsham.    I  cannot  say  I  think  diey  acted  in^irudently  In 
feeling  their  way.     And  it  was  a  great  advantage  to  the  under- 
writers, that  the  Qmsiantia  should  he  saved  from  the  risk  and 
wear  of  the  TX)yage  tQikmtssic.    Now  waa  this  sUy  in  th^  me«i 

time 
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time  ft  pnrpgse  within  the  scope  of  her  adTentore  ?  Whether 
it  was  or  not,  is  not  for  the  consideration  of  the  jnrj,  it  is  a 
question  soklj  for  the  consideration  of  the  Court ;  lAether  the 
dhip  staid  an  unreasonable  time  or  not  for  that  purpose,  was  a 
question  for  the  jury ;  and  I  cannot  say  I  think  she  staid  an  un- 
reasonable time,  she  seems  to  have  staid  as  short  a  time  after 
the  papers  were  procured,  as  was  possible;  but  whether  she 
did  or  not,  was  for  the  jury  to  decide:  they  have  decided,  and 
I  think,  they  have  rightly  decided ;  and  I  think  the  rule  nisi 
for  a  new  trial  must  therefore  be 

Disdiarged* 
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Hill  v.  Smith. 


June  5. 


In  Error. 

THIS  question  arose  out  of  two  q)ecial  justifications 
pleaded  to  a  declaration  in  trespass  for  taking  wheat 
and  other  grain  of  the  plaintiffs  and  converting  the  same 
to  the  defendant's  use.  The  second  plea  stated^  as  to  the 
taking  50  pints  of  wheat,  part,  &C.,  that  the  city  of  Wot^ 
cesser  is  an  ancient  borough  or  city,  and  the  citizens  *or  bux^ 
gesses  have  immemorially  been  a  body  corporate  by  different 
namesy  until  the  charter  of  19  Joe  1.  incorporating  them  by 
the  name  of  the  mayor,  aldermen,  and  citizens  of  Worcester ; 
and  that  die  said  citizens  or  burgesses  firom  time  immemorial 
until  that  charter,  and  the  mayor,  aldermen,  and  citizens  since, 
Iiave  had  and  held,  and  been  used  and  accustomed,  and  of  right 
ought  to  have  and  hold  a  market  in  the  said  borough  or  city,  in 
a  certain  place  there  now  called  the  com  marked  on  every  Sor 
twrday^  (except  when  Christmasriay  happens  on  a  Saturday^  for 
the  buying  and  selling  of  wheat  and  other  grain  there;  and  dur- 
ing all  the  time  aforesaid  have^  at  their  own  costs  and  charges, 
repaired  the  highways  and  pavements  of  the  said  com  market 

and  other  highways  ^md  streets  in  the  said  bonwigh  or  otsy^  ^ 
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1812.       the  more  convenient  bringing  of  grain  into  the  said  borough  or 

'      city  to  be  sold  there ;  and  by  reason  of  the  premises  have  imme* 

^^  morially  taken  for  their  own  use  a  certain  reasonable  toll,  viz. 

.  Smith*  cm  pint  of  wheat,  com  measure,  for  every  three  bushels  of 
wheat,  reckoning  the  same  according  to  the  quantity  sold  and 
•delivered  as  such  in  the  said  xity  or  borough,  sold  in  the  said 
market  by  sample,  and  afterwards  brought  into  the  said  borough 
or  city  to  be  delivered  to  the  buyer,  to  be  paid  by  the  seller  of 
such  wheat,  (except  in  certain  cases  specified,  which  are  not 
material,)  and  in  case  of  non-payment  of  such  toll  after  reason- 
able request,  &lc.  the  corporation  have  immemorially  taken  a 
reasonable  distress  for  the  same,  &c  The  plea  then  allied 
that  the  plaintiff  on  a  certain  maid^et  day  sold  to  one  T.  HuU^ 
thirty-one  bags,  as  for  three  bushels  of  wheat  in  each  ba^  by 
sample,  to  be  delivered  in  the  said  city,  which  said  wheat,  of 
which  the  said  thirty  pints  were  parcel,  &c.  was  afterwards 
brought  to  be  delivered  to  T.  Hull  in  the  said  com  market,  in 
the  said  city,  &c«  (negativing  its  coming  within  any  of  the  ex- 
cited cases.)  That  the  defendant,  as  servant  of  the  corpora- 
tion, requested  the  plaintiff,  then  and  there  having  the  possession 

[  522  ]  of  the  said  wheat,  to  pay  toll  for  the  same,  being  in  the  said 
market  place,  and  within  the  said  city,  and,  upon  his  refusal, 
took  tiie  said  tiiirty  pints  for  and  in  name  of  a  distress  for  the 
said  toll*  The  third  plea  differed  from  the  first  only  in  intro- 
ducing another  case  of  exception,  and  in  stating  that  in  case  of 
non-payment  of  such  toU,  the  corporation  had  immemorially 
taken  the  same  out  of  the  wheat  so  sold  by  sample  in  the  said 
market,  and  afterwards  brought  into  the  said  borough  or  city  to 
be  delivered  to  the  buyer.  The  plaintiff  replied  to  each  of  these 
pleas  de  injurid^  and  traversed  the  prescription.  Upon  the  trial 
of  the  cause  at  the  Worcester  summer  assizes,  1808,  before  Le 
Blanc,  J.  the  jury  found  a  verdict  for  the  defendants  upon  the 
second  and  third  pleas,  and  the  Court  below,  after  discharging 
a  rule  nisi  for  a  new  trial,  (reported  10  East,  476.)  gave  judg- 
ment for  the  defendant:  the  plaintiff  brought  error  in  this 
Court 

C.  F.  WiUiamsy  in  Trinity  term,  1811,  argued  on  behalf  of  the 
plaintiff.  The  corporation  claim  a  right  of  a  mixed  nature^ 
partiy  as  a  prescription  for  toU  of  com  sold  in  the  market,  and 
partiy  as  toll-thorough  in  respect  of  their  repairing  the  streets. 
The  last  daim  is  untenable  for  want  of  consideration.  They  do 
net  ditim  in  respect  of  any  right  of  soil.  As  to  the  first  part  of 
•*'  their 
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tbdr  titles  toll  is  not  incident  to  a  market:  the  origin  of  tolls        1812. 

and  markets  is  stated  by  Mansfield^  C.  J.  in  the  case  of  the      ^ 

BaUijfs  (f  Tewksbury  v.  BrtckneU,  2  Taunt.  120.  A  toll  on  sale  ^ 
by  sample  is  not  due  of  common  right;  and  such  a  sale  is  sub-  SmTH; 
versive  of  the  market  laws  of  the  kingdom.  Tlie  reasons  stated  ' 
by  Lord  EUenbaroughj  in  the  case  of  the  Bai^ffs  of  Tewksbwy 
▼•  Diskm^  6  East,  461.  are  iqiplicable  here :  the  benefits  arising 
firom  the  correction  of  the  measures  by  the  officers  of  the  mar* 
ket  at  the  time  and  place  of  sale,  and  the  view  of  the  entire 
bnlk,  are  lost  in  the  case  of  a  sale  by  sample :  so  is  the  reduo* 
tion  of  the  price,  which  takes  place  firom  fear  that  the  vendor  [  523  ] 
should  be  obliged  to  carry  the  goods  back  again  unsold.  So  the 
benefit  is  lost  of «  sale  in  market-overt,  that  the  proper^,  even 
if.  feloniously  taken,  is  changed  by  a  sale  therein.  Jjord  Coke^ 
6  Bep.  83.  and  2  Insl.  71S.  speaks  highly  of  this  benefit.  There 
are  certain  market  laws  for  the  benefit  of  the  subject,  and  the 
King  cannot  grant  a  toil  which  interferes  with  them.  The  be- 
nefit of  a  court  of  pie  poudri  is  great,  or  at  least  formerly  was, 
and  every  grant  must  be  expounded^  with  relation  to  the  benefits 
and  laws  which  were  subsisting  when  such  grant  was  made.  It 
is  said  by  Ptmelj  J.  in  Kerby  v.  Whickelaw,  2  iMtm.  1498*  the 
King  cannot  grant  a  toll  for  things  not  brought  into  the  market 
to  be  sold :  the  meaning  of  which  must  be,  things  not  brought 
in  bulk.  This  is  the  only  ancient  decision  of  any  Judge  on  the 
subject.  Lord  EUenboraugh  follows  PcfweVs  dictum.  All  the  old 
books  which  speak  of  the  toll  of  com,  speak  of  the  toll  of  goods 
brought  into  the  market,  Co.  Dig.  Market^  F.  1.  K  toll  be 
granted,  of  common  right  it  is  only  upon  a  sale  of  live  cattle^  not 
of  victuals,  wares,  &c  But  by  custom  it  may  be  due  for  all 
goods  brought  to  the  market  So,  ibid,  the  King  cannot  grant 
a  toll  for  goods  not  brought  to  the  market,  2  Inst.  220.  Toll 
to  the  fair  or  market,  is  a  reasonable  sum  of  money  due  to  the 
owner  of  the  fiur  or  market,  upon  sale  of.  things  tollable  within 
the  fiur  or  market,  or  for  stallage,  picage,  or  the  Ukie.  And  this 
was  at  the  first  invented,  that  the  contracts  might  have  good 
testimony,  and  be  made  openly,  for  of  old  time  privy  or  secret  . 
contracts  were  fi[>rbidden,  .and  this  purpose  of  testimony  is  not 
answered  by  a  sale  by  sample.  2  Lutw.  1336.  <*  by  law  no  toll 
is  due  except  of  goods  sold,  unless  it  be  by  special  custom.''  By 
special  custom  therefore  it  may  be  due:  from  this  the  inference 
is,  that  the.  goods  spoken  of  are  brought  into  the  market,  be- 
cause otherwise  the  toll  cannot  be  levied.    If  100  sacks  am 

brought 
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181&       bifoig|i(t  into  ft  marioBty  snd  exposed,  but  not  s<^  if  to^ 

donanded  of  it,  that  is  a  grievous  injury  to  the  subject  It  is 
■aid  IB  Odu  Dig.  Markti  £.  dliaj^  Mo.  6^5.  the  King  cannot 
grantthftt  a  ahop  diall  be  markei-overt»  15  Gi.  84.  JVbte,  reader« 
the  reason  of  this  case  (of  market-overt)  extends  to  all  marireli 
Ofett  in  En^andm  There  are  dierefore  privileges  rdating  to  a 
market,  wbkk  the  King  cannot  grant  in  derogation  of  the  right 
of  tlie  subjects  to  maricet-overt.  4  ZIJS.  107*  Moselej^  v.  JPiemm. 
Lord  JSusityoa,  C  J.  aetys,  theremay  be  a  sale  by  sample  infirand 
of  a  market,  but  not  qud  sale  in  a  market;  for  the  expression,  a 
sale  in  a  market,  imports  that  the  goods  sold  are  brought  into 
the  market  andready  to  be  delivered  to  the  purchaser.  It  must 
therefore  be  contended,  that  €tke  bringing  d  a  sample^  a  handfal 
of  com,  into  Ji  market^  is  Ihe  bringing  into  the  market  of  the 
oom  sold,  vithin  Lord  Kemfcm^h  dictum.  If  so^  and  if  it  be  a  case 
in  which  tdl  is  doe  of  allcom  brought  into  the  market,  ahboi^ 
unsold,  it  mould  be  productive  of  extreme  hardship:  for  if  a 
adler  pioduoes  a  sample  x)f  100  loads  of  wheat  whidi  he  has  at 
kome^  he  would  theceby  make  toU  to  be  due  of  the  whole  qua»* 
tity,  tboughnnsoldi  Ihere  is  no  precedent  in  any  booksof  toU 
on  a  sale  by  aample.  In  no  book  is  there  a  «ngle  case  wbidk 
eau  apply  to  wnrrasit  a  U/ll  cm  goods  not  brought  into  the  maiw 
keii  It  also  appears  that  die  toll  claimed  is  not  merely  a  mariket* 
icH :  ftom  Ibe  circumstaDoe  that  the  prescription  requicee  Chat 
tibe  com  must  afiersKanls  be  brouglit  into  the  aty  to  be  do- 
Ihwred,  itmigr  betnbrced  iiuit  the  defendants  have  no  coufi* 
dcnoe  in  their  claim  of  toll  for  com  soid  by  sample  in  the 
market:  it  n  Cbevefere  saixed  up  widi  the  drcumslance  im  the 
nature  of  toll-thorough,  of  its  being  afterwavdg  brought  into  the 
ci^«  Lord  Comiefifi  judgment  is  very  i^plicable  to  this  eonib* 
sion,  where  he  remaiks  on  the  plea,  jn  ft  Wik.  9Q6.  Truman  v. 
WMgbam.  No  oonsiderBtion  is  shewn  in  this  case  to  jnstify 
[  5^  ]  the  claim  of  toll-thorough.  It  is  not  here  stated  that  the  com 
is  ibionght  into  the  city  over  any  part  of  the  ways  which  the 
corporation  repairs :  and  this  also  brings  it  within  the  princi* 
pie  «f  Truman  v,  Walgham^  where  the  prescription  was,  that  the 
defendant  amended  divers  and  many  streets  in  Gaindforougkf 
and  It  was  not  alleged  that  the  plaintiff  went  over  any  of  them. 
Lord  JSSlefAorm^hy  on  the  motion  for  a  new  ^ial,  noticed  this 
defect,  but  said,  as  it  was  on  the  record  it  must  be  taken  ad« 
vantage  of  in  another  shape.  Another  material  aigament  ia 
this;  by  conunon  law  the  toll  is  demandable  only  of  the  btqrert 

and 
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Bbd  not  of  the  seller^  2  Inst.  9^1.  H  Lutm.  1336.  MdSfOr  cf      lBi% 

NorikampUm  v.  Werdj  1  Wik.  107.    fo  this  pka  is  Ho  allega*      * 

lion  of  any  demand  having  been  made  of  the  buyer  tMr  any  ve»  ~^ 
Aisal  by  him^  <<  the  said  T.  HiU"  the  seller^  not  the  buyeic^  Simm 
^  dien  having  the  custody  and  possession  of  the  said  wheat." 
If  the  com  were  to  turn  out  unmarketable^  or  varying  firom 
the  sample^  the  corporation  would,  therefioflre,  according  to  tlib 
practice,  have  their  toll  before  the  buyer  had  had  the  inapee* 
tion,  or  had  received  the  bulk.  la  this  case^  tliepefoie^  the 
defendant  below  is  at  all  events  ptetnatnre  in  making  his  dis* 
tress,  because  he  does  not  wait  till  the  com  is  got  into  the 
hands  of  the  buyer :  he  distrains  for  the  toll  befoi«  it  is  reaU^f 
dae;  for  if  the  com  is  never  sold  at  all,  Che  toll  never  oan 
flocrue  due  from  the  bigrer :  yet  it  is  claimed  from  the  aeHer. 
Thedi^umaEPcfael^  J.  laKMnfY.  Wkkhelaw  h  cited  hy  Con^ 
%vitiioitt  any  disthist  See  also  Lib.  AmsU%  annti.  £S.  fl,  5d.  as 
to  tdl-thorough. 

Puller  endeavoured  tp  support  the  prescription  stated  ia 
diese  two  pleas.    The  corporation  do  set  Out  the  coilsideraPtioA 
tm  their  toll,  vur.  that  they  are  bound  to  rqpair  the  sakl  eofm 
maricet  and  other  highways  and  streets  in  the  said  borough  or 
citjr,  for  the  mol%  convenient  bringing  cf  gmin  into  the  aaid 
Ixyroiigh  or  city  to  be  sold  l^ere.     The  defendant  aMeges  that     [  526  } 
the  said  corn  out  of  whidh  he  took  the  t(dl,  was  broi^ht  to  be 
^delivered  to  the  buyer  in  the  said  place  called  the  com  market; 
so  that  it  appears  that  it  Was  In  the  com  micricet  at  the  time 
when  this  distress  was  takete :  fhis  is  material  as  to  thejpoint  oiF 
^GonsiderAtion  to  suf^xirt  the  tolL    It  has  be^  furgued  to  be  a 
mdioal  defect,  that  it  is  stated  as  a' toll  for  com  sold  by  samfde 
in  the  market.    But  this  stands  on  the  record  as  the  acknow- 
ledged immemorial  usage;  therefore  the  grant  must  be  sup** 
posed  originally  to  have  contained  words  either  express,  » 
•large  enough  by  inference,  to  cover  com  sdd  by  sample.    If 
the  grant  be^  as  it  was  considered  in  another  place,  a  grant  of 
toll  for  com  adld  guaois  modo  in  the  market,  it  will  include  sale 
by  sample.     Inasmuch  as  these  markets  are  all  for  the  benefit 
-of  the  subjects,  lind  import  a  benefit  to  them,  it  is  nothing  un^ 
reascmable  that  the  King  should  have  granted  the  toll  on  all 
^ales^of  oorh,  to  be  conducted  in  any  mode  soever  that  should 
in  future  days  arise  and  become  convenimt.      Lord   CokCf 
^'Imi.  MO.  saysy'toll  was  originally  in  considtnltion  of  the  wit» 
siessiog  (tf  the  ^ootoict.    This  benefit  is.  nM  taken  away  from 

^  -  a  sale 
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Hill 


161&'  a  sale  by  sample.  Consideration  is  necessary  for  foil-thorough; 
for  the  right  of  the  subject  to  pass  over  the  King's  highway  is 
antecedent  to  the  right  of  taking  toll;  therefore  the  King  can- 

Smith.  not  grant  toll  in  derogation  of  that  right,  without  a  quid  pro 
quOf  a  consideration!  some  proportionable  benefit  to  the  sub> 
ject.  It  never  was  doubted  that  where  no  market  had  been 
before  subsisting,  the  King  might  give  the  lord  any  toll  he 
liked,  in  consideration  of  the  benefit  to  the  subject  resulting 
from  such  market  Cro.  El.  558.  Heddy  v.  WheeUunae.  Smitk 
V.  Shepherd^  Mo.  574.  The  defendant  prescribed  for  toll  on 
sheep  passing  through  the  town,  and  the  Court  said  the  in* 
heritance  of  the  subject  to  pass  over  the  highway  was  antece- 
[  527  1  ^^^  to  ^'^  prescriptions,  2  Lev.  96.  Prideaux  v,  Wame^  S.  C 
1  Mod.  104.  The  plaintiff  prescribed  for  toll  of  every  ship 
that  came  within  Slipper  Pointy  in  respect  of  his  maintaining  a 
wharf  within  hb  manor,  and  keeping  a  bushel,  and  daimed 
toll  of  a  vessel  which  came  within  Slipper  Point,  but  never 
used  his  quay,  nor  came  within  his  manor;  and  it  was  held 
bad,  for  if  the  lord  was  at  liberty  to  do  what  he  claimed,  it 
would  be  against  common  right;  but  if  he  had  shewn  the  use 
of  the  lord's  whar^  quay,  or  land,  the  prescription  would 
have  been  good.  How  br  toll  shall  be  taken  of  goods  not 
brought  into  the  market,  must,  therefore,  depend  on  the  cir- 
cumstance whether  the  market  be  beneficial  to  the  parties  or 
not  It  might  equally  seem  very  unreasonable  if  the  King 
granted  toll  of  all  goods  sold  within  the  market,  for  there 
might  be  a  sale  between  individuals  not  occasioned  by  reason 
of  the  market;  but  there  is  the  advantage  of  the  testimooy 
of  the  o£5cers  of  the  market,  and  other  considerations  and 
benefits  may  be  had,  though  the  goods  be  not  brought  into 
the  market,  3  I^ev.  37.,  Mayor  of  London  v.  Hunt.  Mayor  of 
Yarmouth  v.  Eaton,  3  Burr.  1402.  So,*  The  Corporation  of 
Exeter  v.  Trinlet,  referred  to  in  3  Bwr.  1405.,  liberty  to 
bring  goods  into  a  port  is  itself  a  consideration  for  a  tolL 
And  Lord  Mansfield,  in  27ie  Mayor  of  Yarmouth  v.  Eaton, 
said,  the  ownership  of  the  soil  is  out  of  the  case.  This,  then, 
shews,  that  the  consideration  of  setting  up  the  market,  keep- 
ing o£5cers,  &c.  is  sufficient,  without  the  ownership  of  the 
soiL  Lord  Coke  says,  *<  the  witnessing  the  sale  is  the  consi- 
deration of  the  toll :  so  may  stallage,  picage,  or  the  like  be.** 
Sargent  v.  Seed,  2  Str.  1228.  Prescription  to  tak|&  thcee  bushels 
out  of  every  iship'g  cargo  of  barley,  and  he^i  good^  because 

there 
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there  the  lord  of  the  quay  was  the  lord  of  the  manor,  and  en-        ISii. 

titled  as  grantee  of  the  soil,  for  depositing  goods  on  his  soil,       " 

and  there  he  does  not  state  any  other  consideration*    But  where  ^^ 

the  claimant  has  not  the  soil,  he  *must  state  a  particular  consi-  SmitiI. 
deration.  The  King  may  grant  a  market  to  be  held  in  a  high-  [  *528  ] 
way  (subject  to  the  question,  whether  he  impedes  the  passage 
of  the  King's  subjects,  which  perhaps  he  cannot  do,)  if  it  does 
not  hurt  any  individual.  {Heathy  J.  The  soil  of  the  highway 
may  possibly  belong  to  the  mayor.]  It  does  not  appear  on 
these  pleas  whether  it  does  or  not.  Although  some  part  of  th6 
conveniences  which  a  market  formerly  afforded,  may  not  now 
be  enjoyed  under  the  system  of  sale  by  sample,  the  parties 
have  many  remaining,  and  others  equivalent.  The  seller  has 
the  use  of  the  place  granted  by  the  King  to  the  grantee  for  th^ 
purpose  of  a  market,  the  advantage  of  testimony,  the  con- 
venience of  meeting  all  his  customers  together,  instead  of  going 
round  from  house  to  house :  it  is  sufficient,  if  any  benefit  re- 
mains to  the  user'  of  the  market,  which  there  certainly  is,  and 
a  small  benefit  will  support  this  grant.  As  to  the  dictum  iii 
Ltitw.  its  authority  may  be  admitted,  because  it  is  simply  s^ald, 
and  without  reference  to  any  mode  of  bringing  the  goods  into 
the  market,  whereas  this  com  sold  in  sample  may  be  said  in 
one  sense  to  be  brought  into  market.  As  to  the  other  dictum 
that  toll  may  be  due,  of  goods  not  sold,  it  certainly  is  so,  as 
in  the  case  of  Litchfield  mnrketj  where  a  penny  is  due  to  the  per- 
son who  sweeps  the  market  for  all  corn  brought  in  to  be  sold,  and 
carried  out  unsold.  As  to  Mosely  v.  Pier$on^  tlie  words  of  two  of 
the  Judges  are  to  be  much  attended  to.  Until  very  lately  it 
#88  necessarily  understood  that  all  goods  sold  in  a  market, 
were  brought  into  the  market  to  be  sold.  Ashhurst^  J.  says, 
this  claim,  being  a  matter  stricti  juris^  it  should  be  laid  in  the 
declaration  with  great  precision;  because  it  is  to  remain  on 
record,  as  evidence  of  the  right  to  future  ages ;  and  if  the  plain- 
tiff were  to  recover  on  this  declaration,  I  think  this  record 
would  be  evidence  of  a  claim  of  toll  on  contracts  of  sale  of 
goods  in  the  market  by  sample.  He  could  not  have  argued  f  529  ] 
dios  if  he  had  not  considered  it  as  clear  that  if  such  a  claim 
were  in  fact  proved,  it  wonld  be  good  in  law,  \Man$fieldy  C.  J. 
No :  the  record  is  evidence  of  the  laV  to  future  ages,  as  well 
as  of  the  fact,  and  therefore  it  does  not  shew  that  Ashhunt^  J. 
thought  that  before  such  law  was  established  by  such  evidence 
such  a  prescription  wonTd  be  good.  It  leaves  the  case  much 
V01L.  IV.  M  ni  where 
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1812.        \%'here  it  found  it,  and  onlj  shews  that  he  thought  that  a  daint 
'  of  toll  on  sale  by  sample  would  be  included  in  a  general  claim 

^^  of  toll  for  all   corn  sold  in  tlie  market.]     In  such  a  sale  the 

Smith.       party  has  conveniences  sufficient  to  support  such  a  grant,  and 
the  grant  has  thereby  been  explained  to  be  that  on  which-  the 
defendant    stands.      But,    secondly,    No   consideratioo  at  all 
being  necessary  to  be  shewn,  even  if  an  imperfect  considera- 
tion be  shewn,  it  will  not  vitiate.     If,  therefore,  it  be  said  that 
as  the  defendant  has  alleged  a  consideration,  he  ought  to  allegje 
one  that  is  sufficient;  it  is  otherwise  held  in  CoUon  v.  SmM, 
Ccnop.  47. ;  there  a  consideration  was  laid,  and  it  was  insisted, 
that  as  it  was  laid,  it  ought  to  be  a  sufficient   considenitioD, 
whereas  it  did  not  extend  to  all  who  paid.     But  the  Court  held 
that  although  they  there  alleged  a  consideration  fi3r  the  toll 
they  claimed,  which  would  not  support  them  in  point  of  law, 
because  laid  larger  than  they  could  maintain,  yet  that  as  no 
consideration  was  necessary  to  be  stated,  it  did  not  vitiate. 
And  this  is  the  distinction  between  that  case  and  Trtanan  v. 
JVolgkanij   which  was  a  case  of  toll-thorough,  where  it  was 
necessary  to  shew  a  consideration,  and  so  are  the  cases  ex* 
plained :  for  the  King  has  a  right  to  grant  a  market  and  toll  to 
any  subject,  so  as  he  do  not  derogate  from  the  rights  of  other 
subjects,  and  the  customers  have  sufficient  consideration  from 
the  market;  therefore  what  is  said  of  tlie  consideration  for  toll- 
thorough  does  not  hurt.     And  it  necessarily  appears  that  they 
C  530  ]      who  use  the  market  have  the  consideration,  which  is  tiie  re- 
pairing the  corn  market;  and  all  who  sell  in  it  have  benefit  by 
the  corn  market.     And  if  there  had  been  an  original  free  com 
market,  and  the   King  had  made  a  subsequent  grant  of  the 
market  with  toll,  to  the  corporation,  they  repairing  the  market, 
on  a  process   to  repeal  that  grant,  the   question  would  be, 
whether  the  King  conferred  a  substantial  benefit  on  the  subject 
in  imposing  the  toll ;  or  whether  it  were  a  mere  pretence  for 
taxing  the  subject ;   and  if  it  were  a  substantial  benefit,  the 
grant  of  toll  would  be  good,  in  consideration  of  the  benefit, 
though  formerly  the   subjects  had   the  market,  without  that 
benefit,  gratuitously.     It  is  not  wonderful  that  no  old  cases  are 
foundi  n  the  books  respecting  it,  for  the  practice  of  selling  by 
sample  did  not,  until  of  late,  exist;  but  it  does  not  therefore 
follow,  that  if  a  grantor,  foreseeing  that  the  mode  of  seTliog 
would  vary  at  a  future  time,  should  either  have  given  expressly' 
the  toll  on  com  sold  by  sample  in  the  market,  or  bn  com  sold^ 

''  quavU 
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guavis  modo;  it  should  not  be  good.     The  lord  of  the  market        1812. 

has  not  the  less  a  right  of  distress  on  all  the  corn,  supposing       ^— 

that  the  com  sold  did  not  agree  with  the  sample,  and  was  not  ^^ 

in  feet  delivered,  the  defendant  is  nevertheless  entitled  to  keep        Smith. 
the  toil,  for  the  vendor  has  had  the  benefit  of  tlie  market,  and 
must  not  take  advantage  of  his  own  fraud. 

CL  jP.  WiUiams^  in  reply.  The  defendant  cannot  sever  his 
prescription:  and  he  states  two  ingredients  in  it:  1st,  that  the 
corn  shall  be  sold  by  sample  in  the  market;  2dly,  that  it 
shall  be  afterwards  brought  into  the  city  to  be  delivered ;  but 
the  second  ingredient  is  wanting  here.  .  The  subsequent  de- 
livery in  the  market-place  has  nothing  to  do  with  the  prescrip- 
tion ;  the  plea  does  not  aver  that  the  wheat  was  ever  delivered 
in  the  borough,  but  only  that  it  was  brought  to  be  so,  non 
constat  whether  any  part  of  the  market-place  is  or  is  not  within 
the  highways;  and  therefore  the  case  still  continues  within  that  [  531  3 
of  Truman  v.  JVolghatn ;  and  the  defendant  must  shew,  which 
he  has  not  done,  that  the  com  Ivas  brought  over  the  roads 
which  the  corporation  mended ;  all  the  cases  cited  will  appear 
on  examination  to  be  of  toll  traverse;  but  this  is  of  toll- 
thorough,  not  traverse.  It  is  not  true  that  the  King  may,  on 
establishing  a  new  market,  grant  any  toll,  of  whatsoever  amount: 
it  must  be  reasonable.  This  claim  being  mixed  of  toll  for  a 
market  and  toll-thorough,  the  plea  is  not  supportable  in  law. 

Ctir.  adv.  vudt. 
Mansfield,  C.  J.  on  this  day  delivered  judgment.     This 
case  has  remained  so  long,  not  so  much  from  any  great  difficulty 
that  attends  it,  as  from  the  singularity  of  the  case.     The  venue 
is  laid  at  Droitmich^  not  at  Worcester.     The  defendant  pleads  a 
right  under  the  corporation  of  the  city  of  Worcester^  to  take 
the  com  as  a  toll  upon  what  is  called,  in  the  pleading*;,  a  sale 
by  sample.     The  sole  question  is,  whether  the  prescription  is 
mch  an  one  as  can  be  sustained  in  law.     If*  claimed  as  toll- 
thorough,  it  cannot  be  supported,  for  it  is  not  alleged  that  the 
corn  passed  over  any  street  which  was  repaired  by  the  corpora- 
^i^on.      Therefore,    there   is  no  pretence  for  calling  it  toll- 
thorough.     The  plea  must  therefore  rest  upon  the  right  to  take 
'^^U  of  corn  sold  by  sample.     In  stating   that  right,  the  de- 
*^sxidant  alleges  that  the  corporation  repaired  the" streets  for  th^   .        ' 
**^ore  convenient  bringing  the  com  into  the  city  lo  be  sold. 
^^ere.     It  is  contended,  that  this  claim  cannot  be  support^  ., 
^Hiis  is  the  first  time  aofJi  a  toll  was  ever  thought  o(   .J./'^Miit 

M  m  2  sinprized 
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]812.        snrprized  that  any  evidence  could  be  found  to  satisfy  a  juiy 
-  that  such  a  right  existed.     It  is  well  known   that  sales  by 

^^  sample  are  of  modern  introduction,  and  it  was  so  admitted  by 

Smith.       the  defendant's  counsel,  as  an  excuse  for  not  finding  aiiy  case 
[  532  ]     in  support  of  such  a  right.      We    understand  at  this  day, 
what  a  sale  by  sample  is,  but  there  is  no  explanation  of  it  in 
any  law  book.    Tlie  sale  by  sample  has  no  connection  with  the 
market;  the  com  so  sold  is  never  brought  into  the  market; 
and  if  toll  might  be  demanded  for  com  so  sold,  I  caimot  ae^ 
why  it  might  not  be  demanded  for  any  sale  whatever  contracted 
for  in  a  market ;  for  the  sample  is  only  used  to  shew  the  quality 
of  the  thing  sold.     When  one  considers  the  sale  by  aample»  as 
it  is  called,  it  is  an  abuse  of  the  word  sale.     It  is  no  sale  at  alL 
It  is  a  contract  to  sell  a  quantity  of  gqods  answering  ta  the 
sample,  but  not  any  specific  goods :  it  is  to  sell  50  bushels  of 
corn  of  such  a  quality,  but  no  specific  50  bushels.     The  con 
is  not  sold  in  the  market ;  and  the  toll  to  be  paid  for  a  sale  in 
a  market,  is  for  corn  brought  into  the  market,  and  there  sold 
Lord  Coke^  in  his  comment  on  the  statute  of  WestminsUr  the 
1st,  2  Insi.  220.  and  on  the  stat.  31  Eliz,^  ibid.  713.  saysi  tluU 
the  common  law  did  hold  it  for  a  point  of  great  p<^cy  and 
behovefut  for  the  commonwealth,  that  fairs  and  markets  overt 
should  be  replenished,  and  well  furnished  with  all  manner  of 
commodities  vendible  in  fairs  and  markets,  for  the  necessary 
sustentation  and  use  of  the  people ;  that  fairs  were  invented 
that  contracts  might  have  good  testimony,  and  be  made  opeQly» 
and  that  the  seller   might  know  what  to  ask,  and  the  bujer 
what  to  give;  and  he  quotes  many  passages,    (and  amongst 
others  one  from  the  Mirror^  c.  1.  s.  3.,  which  I  could  not  find,} 
which  shews  that  the  goods  should  be  brought  into  the  market, 
and  that  the  goods  should  be  sold  there  publicly.     This  sale 
by  sample  is  directly  contrary  to  the  origin  and  purposes  of 
markets ;  and  it  would  be  a  strange  thing,  that  toll  should  be 
taken  by  the  owners  of  the  market  on  that  very  transaction, 
which  is  contrary  to.  the  intention  of  the  market.     Lord  Coki 
defines  toll  to  be  a  compensation  to  the  owner  of  the  &ir  or 
market,   upon  the  sale  of  things  tollable  within  thfi  fair  or 
[  533  1     market.     In  Mosely  v.  Piersai^  the  Court  said,  that  the  vei^ 
words  <^  sold  in  a  market"  implied  that  the  thing  most  be  in 
the  market     If  s.o,  what  sort  of  grant  from  the  crown  can  we 
imagine  to  support  this  prescription?  No  particular  casehtf 
been  cited,  in  whkh  there  h^  been  an  exact  decision  that  toll 

shall 
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AhoII  not  be  taken  for  goods  not  brought  into  a  market :  but  in        1812. 

lAitm.   1502.,  Pawelf  J.  said  that  the  King  could  not  grant  a      ' — ' 

toll  of  things  not  brought  into  the  marl^et,  and  Lord  Chief 
Baron  Comyn  in  title,  Market^  adopts  the  doctrine  of  PaweL  Smith, 
All  the  doctrine  of  sales  in  market  overt  militates  against  any 
idea  of  a  sale  by  sample ;  for  a  sale  in  market  overt  requires 
that  the  commodity  should  be  openly  sold  and  delivered  in  the 
market,  and  Lord  Coke  so  says  in  his  5  Rep.  82.,  and  that 
every  part  both  of  the  treaty  and  completing  of  the  sale  must 
be  in  the  market  overt.  It  was  properly  argued  by  the  counsel 
for  the  plaintiff,  that  all  the  doctrine  of  the  Court  of  piepoudre 
was  Contrary  to  the  notion  of  a  sale  by  sample.  Such  a  sale 
eoiild  not  possibly  be  the  subject  of  that  jurisdiction ;  for  what- 
soever is  there  determined,  according  to  4  Inst»j  must  be  con- 
cerning matters  only  done  on  the  day  of  that  market,  in  the 
place  and  hours  of  the  market,  neither  before  nor  after :  no 
Contract  made  before,  or  to  be  executed  afterwards,  can  be  the 
snlgect  of  the  jurisdiction  of  that  Court;  yet  the  law  says,  pii" 
poudre  is  incident  to  every  market  and  every  fair,  ilnd  has 
conasance  of  all  matters  arising  in  the  market,  consequently  it 
is  impossible  that  a  sale  by  sample  can  be  considered  as  a  sale 
in  the  market.  We  are  therefore  of  opinion  that  the  prescrip- 
tion cannot  be  supported,  and  that  the  plaintiff  below  is  entitled 
to  recover  his  damages,  and  the  judgment  of  the  Court  below 
must  be  reversed. 

Judgment  reversed  (a). 

(a)  The  reporter  is  indebted  for  the  judgment  in  this  case,  to  the  known 
accnracy  of  Mr.  Peake. 


GoLDSCHMiDT  and  Others,  Assignees  of  Bond,  a  Bankrupt,         r  ^^^  -i 

V.  Lyon. 


June  5, 


THIS  was  an  action  brought  by  the  plaintiffs  ad  assignees  of     a  broker  who 
Bondy  a  bankrupt,  against  the  defendant  for  premiums  of  in-  J;he"a«i^e« 
silrance  due  and  payable  to  the  bankrupt,  as  an  ijnderwriter,  ©fa  bankrupt 
from  the  defendant,  previous  to  the  bankruptcy.     1  here  were  due  to  them 
alsp  counts  in  the  declaration  for  money  paid  by  the  bankrupt  ^^^^^^Jj*^"^ 

the  bankrupt 
i^^  his  bankruptcy,  is  not  entitled  to  setoff  returns  of  premium  due  upon  the  arriTal  of  ships  which 
have  arrived  since  the  bankruptcy. 

lor 


Lyon. 
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1812.        for  the  use  of  the  defendant,  and  money  had  und  received  bjr  the 

defendant  to  the  use  of  the  bankrupt  and  on  an  account  stated 

scmimx       l>€twcen  the  bankrupt  and  the  defendant.     The  cause  came  on  to 
v,  be  tried  before  Mansfield,  C.  J.  at  GuitdhaU,  at  the  sittiqgs  after 

Easter  term  1812|  when  a  verdict  was  found  lor  the  plaintiffi  for 
361,  165.,  subject  to  the  opinion  of  the  Court  on  the  following 
case.  The  bankrupt,  previous  to  his  bankruptcy,  was  an  underr 
writer,  and  underwrote  policies  of  insurance  to  the  defendant, 
who  was  a  West  India  merchant  in  London,  and  effected  inso- 
ranees  upon  goods  consigned  to  himself,  acting  in  those  cases  as 
an  insurance  broker,  as  well  as  a  merchant :  the  following  poli- 
cies were  underwritten  by  the  bankrupt  to  the  defendant :  SOCtf. 
on  goods  by  the  British  Qtieen,  at  and  from  Jamaica  to  London, 
underwritten  25th  A})ril  1811,  at  a  premium  of  8  guineas  per 
cent,  to  return  4>/.  per  cent,  if  the  ship  departed  with  convoy  for 
the  voyage,  and  arrived.  At  the  head  of  the  subscriptions  on 
that  policy  was  the  following  declaration  of  the  property  insured 
*^  on  three  hundred  hogsheads  of  sugar,  valued  at  23/.  per  hogs- 
head, (900/.  of  which  valuation  was  insured  on  another  policy,) 
on  account  of  the  trustees  and  executors  of  Richard  Meyler,  esq., 
deceased,  for  Meylcr-Jield  estate.  320/.  on  goods  by  the  ElizO' 
i  535  J  ifffiJi^  at  and  from  Jamaica  to  London,  underwritten  29th  April 
181 1,  at  a  premium  of  8  guineas  per  cent,  to  return  4/.  per  cent, 
if  the  ship  departed  with  convoy  for  the  voyage  and  arrived,  on 
40  hogsheads  of  sugar,  valued  at  23/.  per  hogshead,  on  account 
of  the  trustees  o(  Silver  Grove  estate.  And  300/.  on  goods  by  the 
T/tames,  at  and  from  Jamaica  to  London,  underwritten  29th 
April  18 1 1,  at  a  premium  of  8  guineas  j^^  cent,  to  return  4L  per 
cent,  if  the  ship  departed  with  convoy  for  the  voyage  and  arrived, 
on  50  puncheons  of  rum,  valued  at  30/.  per  puncheon,  on  account 
of  the  trustees  of  Worcester  and  RoundhiU  estates.  At  the  head 
of  each  policy  the  name  of  the  defendant  was  inserted,  David 
Lyon,  agent  The  premium  on  the  British  Queen  was  debited 
by  the  defendant  in  his  account  with  the  trustees  of  JR.  Meyler 
deceased,  for  Meylei^-Jield  estate.  The  premium  on  the  Thames 
was  debited  by  the  defendant  to  the  trustees  of  Worcester  estate. 
The  premium  of  the  Elizabeth  was  debited  by  the  defendant  to 
the  trustees  of  Silver  Grove  estate.  The  goods  insured  by  all  the 
said  policies  were  consigned  to  the  defendant  in  London,  and  the 
insurances  were  effected  on  account  of  the  trustees  above  named; 
but  the  defendant  had  at  the  time  a  lien  on  tlie  goods  insured, 

and 
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and  also  upon  the  said  policies,  for  monies  advanced  by  him  for 
the  use  of  the  proprietors  of  the  estates  from  which  the  goods 
were  shipped,  and  also  for  the  premiums  upon  policies.    All  the 
said  ships  sailed  with  convoy,  and  arrived  in  the  port  of  Ia)^' 
dorij  and  reported  at  the  custom-house  in  London  as  follows;  the 
T^mes  and   Elizabeth  on  the  22d  Jidy  1811,  and  the  British 
Queen  on  the  24th  Jidy  1811.     The  bankrupt  committed  an  act 
of  bankruptcy  on  the  8th  July  1811,  and  the  commission  of 
bankrupt  issued  against  him  on  the  Ibih  July  1811,  and  the 
pluntifls  were  duly  constituted  his  assignees :  and  upon  the  ba- 
lance of  accounts  between  the  bankrupt  and  the  defendant,  the 
sum  of  176/.  5s.  was  due  from  the  defendant  to  the  bankrupt  at 
the  time  of  his  bankruptcy,  exclusive  of  the  returns  of  premium 
mentioned  in  the  above  3  policies,  which  amounted  to  S6/.  1&. : 
that  sum  of  176/.  5s,  had  been  paid  into  Court  upon  a  plea  of 
tender,  which  was  admitted  to  have  been  made.     By  the  course 
of  dealing  between  the  bankrupt  and  the  defendant,  all  returns 
of  premium  arising  on  the  several  policies  were  deducted  from 
the  amount  of  premiums  payable  upon  the  same  policies  under- 
written by  the  bankrupt  to  the  defendant  before  such  premiums 
were  paid  over.     The  accounts  between  them  in  each  succeeding 
year  were  adjusted  and  settled  up  to  the  Slst  December  in  such 
year;    and  if  any  returns  of  premium  were  still  pending  at  the 
time  of  settling  any  account,  the  balance  of  such  settled  ac- 
count formed  the  first  item  in  the  account  of  the  ensuing  year, 
and  the  pending  returns  of  premium  were,  from  time  to  time, 
as  they  occurred,  brought  to  tiie  debit  of  the  bankrupt  in  such 
subsequent   account ;    but  the  balance  of  each  settled  account 
was  not  paid  over  to  the  bankrupt,  until  15  months  after  the 
settlement;    so  that  all  returns  of  premium  were  actually  ascer- 
tained and  deducted,  before  any  part  of  the  adjusted  balance 
was  paid  over.     The  question  for  the  opinion  of  the  Court  was, 
whether  the   defendant  was   entitled   to   retain   the   said   sum 
of  36/.  165.  out  of  the  balance  due  by  him  to  the  bankrupt; 
ind  if  he  was   so  entitled,  then  a  verdict  was  to  be  entered 
for  the  defendant;  if  not,  then  the  verdict  for  the  plaintiff  was 
x}  stand. 

Shepherd^  Serjt.  contended,  that  the  defendant,  who  stood  in 
the  situation  of  a  broker,  and  not  of  the  assured,  was  not  entitled 
in  this  case  to  set  off  the  returns  of  premium,  against  the  sums 
nrhich  be  owed  to  the  plaintiffs  for  the  premiums  which  had  be- 
come 


1812. 

GOLD- 

scnMn>T 
Lygk. 
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1812^       come  due  to  the  bankrupt  as  an  underwriter;  from  the  moment 
that  the  underwriter  had  put  his  hand  to  the  policy,  not  the  as- 
acHMiDT      sured,  but  the  broker,  was  his  only  debtor  for  the  premiums  ; 
'v.  but  all  returns  of  premium,  as  well  as  all  losses,  which  became 

due,  were  a  debt  from  the  underwriter  to  the  assured  alone,  and 
not  to  the  broker ;  nor  was  the  broker  entitled  to  receive  from 
the  underwriter  either  return  of  premium,  or  loss,  without  an  es- 
pecial authority  from  the  assured  to  the  broker, warranting  bim 
in  so  doing:  and  consequently  he  could  not  by  virtue  of  his  cha- 
racter as  broker,  set  off  returns  of  premium  in  account  with  the 
underwriter.     To  this  point  he  cited  Wilson  v.  Creightoriy  cited 
in  Grove  v.  Dubois^  I  T.R.  113.     [Gibbsj  J.  observed  that  the 
set-oiF  in  that  case  was  confined  to  losses,  and  did  not  include 
ireturns  of  premium,  and  that  the  judgment  of  the  Court  there, 
went  to  that  point  only ;  and  Lensj  Serjt  for  the  defendant,  re- 
ferring to  a  MS.  note  of  his  own,  which  confirmed  the  report  in 
1  T.  R.  agreed  thereto,  and  observed  that  an  inaccuracy  in  this 
respect  had  found  its  way  into  the  statement  of  the  case  in  a  verf 
learned  work,  1  Marsh,  on  Ins,  2  Ed.  29S.  where  the  decision  ii 
reported  as  extending  to  returns  of  premium.]  Qrove  v.  Dubois 
was  the  case  of  a  del  credere  commission,  and  therefore  not  ap- 
plicable here.     In  the  case  of  Minett  v.  Forrester  in  this  Court, 
Easter  term  1811,  jpo5^.  ^.541.  note  la\  it  was  held,  that  there 
was  no  difference  between  losses  and  returns  of  premium  in  that 
respect,  nor  did  it  matter  whether  the  return  became  due  before 
or  after  the  bankruptcy,  the  Court  there  decided  that  the  bank- 
ruptcy determined  every  authority  given  by  the  underwriter  to 
the  broker,  and  that  the  broker  could  have  no  right  to  set  off  the 
return  of  premium  in  any  case  except  on  the  ground  of  some 
authority  that  he  had  to  make  adjustments ;  and  that  the  broker 
was  not  in  that  case  entitled  to  set  off  either  the  returns  of  pre- 
[  638  ]      mium  which  accrued  before  the  bankruptcy,  or  those  which  ac- 
crued after  the  bankruptcy,  not  having  adjusted  either  of  the 
items,  and  his  authority  being  revoked  by  the  bankruptcy.    The 
Court  went  on  this  ground  that  the  adjustment  by  the  broker  is 
accompanied  by  an  implied  assent  of  the  principal  to  the  bro- 
ker's receiving  the  money  in  order  to  account  for  it  to  the  prin- 
cipal, but  as  no  adjustment  had  taken  place,  there  was  no  evi- 
dence of  any  such  assent ;  but  the  right  of  the  assured  to  receive 
it,  arose,  not  by  the  adjustment,  but  by  the  event  on  which  the 
premium  became  returuAble.     After  an  adjustment  made  by  the 

authority 
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i^aihcMritjr  of  tbe  assured,  perbaps  tb»  broker  could  sue  the  under*        1819« 
writer  for  the  balance,  not  however  as  for  returns  of  premifunt        _        ' 
bi4  only  as  for  tbe  balance  of  an  accouot  staled  betweeu  those      scuMmr 
two  persons.     In  the  generality  of  cases  it  happened  that  a  spe-  t^ 

qiali  authority  was  given  by  the  assured  to  the  broker,  to  settle       ^^^^^ 
Ipases  and  returns  of  premiums;   axid  it  was  to  be  exercised  by 
tbe  brokers  ac^justiaag  the  accoonV  and  such  aa  adjostoieDt  whem 
Viade,  may  be  considered  as  accompanied  by  the  virtual  assent^ 
both  of  the  assured  and  of  the  underwriter,  that  the  sums  due 
$ro«i  the  underwriter  to  the  assured  shall  be  set  off  against  the 
;iiuas  due  from  tbe  broker  to  the  underwriter,  and  that  tfie  Imh 
lance  only  shall  be  paid ;  but  that  is  the  same  thing  as  if  the  re- 
tnrmi  of  premium  had  been  first  paid  to  the  assured,  and  by  him 
l^t  to  the  broker,  and  the  broker  does  not  acquire  that,  right 
bgr  virtue  of  his  character  as  broker,  but  only  by  reaaoi^  of  that 
ipecial  assent ;  and  no  such  ac^ustment  had  beesft  made  in  this 
case,  nor  conse<)uently  any  such  special  assent  given;  bqc< could 
bave  any  such  have  been  made,  the  returas  of  premium  not  being 
due  before  the  baakruptcy  of  the  underwriter^  and  the  hBukrep^ 
^  being  a  revocation  of  aiqr  in^Ued  authority  that  had  beeo 
conferred  on  the  broker,  to  make  mcb  ad^tment  without  die 
interference  of  the  underwriter.    Even  if  the  bankxup^y  bad 
i|Ot  intervened,  the  better  opinicai  would  seem  to  be  that  tbe  re«     C  ^^9  3 
tpuTi  of  premium  could  not  be  set  eii^  if  the  Court  of  King'a 
Qench  had  not  decided  otherwiset  in  the  case  of  Shee  v.  Clarke 
son,  12  East,  507 ;  but,  at  all  events,  the  bankruptcy  having  in* 
tarvened,.  that  circumstance  materieUiy  differs  thja  ease  fbom 
^i^t.    The  broker  cannot  by  any  act  of  his  done  after  the  bank<« 
ruptcy  of  the  underwriter,,  change  the  rights  q£  the  bankrupt's 
estate. 

I^ens  for  the  defendant.  In  tbe  ease  oSSkee  v.  Charkson^  the 
Cojart  drew  a  clear  distinction  between  what  was  due  to  the  as* 
snred  for  losses^  and  what  was  due  for  returns  of  premium:  they 
consider  the  latter  as  a  part  of  tbe  premiuffl  iisel^  which  b  not 
to  be  paid  over,  if  the  event  on  which  it  is  letnmable^  aacertaina 
the  amount  of  the  deduction  before  the  poemiuma  are  paid;;  and 
that  in  such  case  tbe  undiarwisitec  is-  entUled  to  receive  noi  mora 
in  the  first  instance,  iha»  he  would  be  ultimately  entitled  to  re^ 
tain  on  tbe  balance  of  thepremiam.  aeconot.  But  the  siqiposed 
4Merminatiea  of  the  brdcer'^  authority  by  tbe  banksnptcy  does 

not 
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18 12*       not  affect  the  present  defendant.    This  is  not  to  be  considered 
"     as  the  mere  case  of  broker  and  underwriter ;  if  it  were,  il  would 
SCHMIDT       ^  difficult  to  get  over  the  authority  of  Minett  v.  Forrester  ;  but 
V.  the  defendant  being  under  advances  to  the  persons  whose  es- 

tates produce  these  goods,  for  which  advances  he  has  a  lien,  has 
an  actual  interest  in  the  sugars,  and  so  combines  the  characters 
of  assured  and  broker;  although  the  items  in  this  account  ared»- 
ted  in  different  years,  yet  it  is  all  one  account,  and  the  several 
correlative  items  are  all  to  be  considered  togedier,  and  the  mode 
of  dealing  amounts  to  an  agreement,  whether  considered  as  be- 
tween broker  and  underwriter,  or  as  between  underwriter  and 
assured,  that  there  shall  be  a  running  account  between  them,  in 
which  the  returns  of  premium  shall  form  an  ingredient.     This 
[  5i0  ]     therefore  comes  within  the  statute  of  5  G.  2.  c.  SO.,  which  ex- 
tends to  open  accounts  as  V^^ell  as  liquidated  accounts,  and  al- 
lows a  set-off,  not  merely  of  mutual  debts,  but  also  of  mutual 
credits ;  and  although  the  underwriter  might  have  originally  re- 
ceived the   entire  premiums,  if  he  had  been  so  disposed,  yet 
he  has,  by  his  course  of  dealing,  agreed  to  keep  open  a  mu- 
tual credit,  and  to  receive  the  balance  only,  and   it  is  wholly 
consistent  with  the  judgment  in  Minett  v.  Forrester^  that  the  par- 
ties may  so  deal  together,  as  that  the  underwriter  shall  agree 
to  receive   only  what  upon  the  ship's   arrival    shall   appear 
to  be  due  as  the  balance  of  the  account  of  the  premiums.     That 
agreement  made  before  the  bankruptcy,  is  binding  upon  the 
plaintifis. 

Shepherd  in  reply.  The  course  of  accounts  stated  to  be  adopt- 
ed between  the  parties  in  the  present  case,  made  no  difference^ 
first,  because  it  was  the  ordinary  course  of  dealing  between  bro- 
ker and  underwriter ;  and  secondly,  because  a  broker  could  not 
give  validity  to  any  contract  which  should  contain  terms  deroga- 
tory to  the  right  of  his  principal :  the  contract  which  the  defen- 
dant's counsel  contended  was  to  be  inferred  from  the  course  of 
accounts  stated,  must  be  mutually  binding,  if  binding  on  either 
party.  But  if  it  were  mutually  binding,  it  would  follow,  that  if 
the  broker  instead  of  the  underwriter  had  been  insolvent,  the  ' 
latter  might  set  off  the  losses  and  returns  of  premium  due  from 
himself  to  the  assured,  against  the  premiums  due  to  himself  from 
the  broker,  a  right  which  would  be  destructive  of  the  interest  of 
the  assured;  and  therefore,  as  the  contract  could  not  be  made 

mutiially 
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Ily  binding,  it  could  not  be  binding  on  either  party.  The 
>£Skee  V.  Clarkson  introduces  so  intricate  a  rule,  that  it  will 
Bcult  to  follow  it ;  and  it  may  be  said  without  hesitation, 
fthat  case  had  been  submitted  to  this  Court,  they  would, 
formity  to  the  principle  which  governed  Minett  v.  *  Forrest^ 
fe  decided  it  differently.  The  rule  hitherto  adopted  between 
r  and  underwriter  is  simple  and  well  defined,  and' it  is  de- 
e  to  adhere  to  it. 

.NSFiELD,  C.  J.  If  we  follow  our  determination  in  Minett 
rresUTf  I  do  not  see  how  we  can  possibly  help  deciding,  as 
i  then,  that  these  sums  cannot  be  setroff,  consequently  the 
Iffi  are  entitled  to  recover  their  36/.  165. 

Judgment  for  thePlaintiffit. 


1812. 

Gold- 
scHMmr 

Lyon. 
[  *541  ] 


WETT  and  Another,  Assiirnees  of  B^rchard  a  Bankrupt,       Ea«ti»  Tmm, 

'       J^  *^  1811.  Jlf««7. 

V.  Forrester. 


[S  was  an  action  of  auumpAt 
mhuns  ofinsurance  due  from  the 
ant  to  the  bankrupt  before  his 
ptcy,  and  for  money  had  and 
d  by  the  defendant  for  the  use 
bankrupt^  to  which  the  defend- 
»ded  the  general  issue.    The 
came   on  to  be  tried  before 
\eld9  C.  J.  and  a  special  jury  at 
fuUm  sittings  after  Hilary  terra 
Brhen  a  verdict  was  found  for 
lintifFs  for  39/.  6j.  damages  and 
osts,  subject  to  the  opinion  of 
»art  on  the  following  case.  Bar^ 
became  a  bankrupt  on  the  l6th 
tber  ISlOy  and  a  commission  of 
[ptcy  afterwards  issued  against 
mder  which  he  was  duly  de- 
a  bankrupt,  and  the  plaintiffs 
is  assignees.  Barchard  iprtviOMS' 
bis  bankruptcy  was  an  under- 
at  Lloyd* Si  xhe  defendant  was 
nirance  broker,  and  the  bank- 
rfbrc  his  bankruptcy  underwrote 
>lide8,  one  of  the  17th  day  of 
is  10,  to  the  amount  of  soo/., 
ods  by  the  ship  Mcjsina^  on  a 
t  at  and  from  Oporto  to  the  Uni- 
tgdom  at  a  premium  of  ten  gui« 


neas  per  eent*^  the  bankrupt  to  return 
5  per  cent,  if  the  ship  sailed  with  con- 
voy and  arrived ;  and  one  other  of  the 
17th  o£  August  1810,  to  the  amount 
of  300/.  at  the  same  premium,on  goods 
by  the  ship  Sea  Flowerf  upon  the 
same  voyage,  with  a  similar  return:  it 
b  the  invariable  custom  for  the  under- 
writers, where  they  subscribe  a  policy 
ofinsurance,  to  write  against  their  re- 
spective  subscriptions  an  acknowledg- 
ment of  the  premium  having  been  then 
received,  although  it  is  never  in  &ct 
paid  at  the  time,  but  is  entered  by  the 
broker,  (less  his  commission  of  5  per 
cent,  thereon,)  to  the  credit  of  the  un- 
derwriter in  an  account  between  them, 
and,  in  like  manner,  is  entered  by  the 
underwriter  in  his  books  to  the  debit 
of  the  broker ;  and  the  broker  alone  is 
afterwards  considered  as  liable  to  the 
underwriter  for  the  amount  of  the  pre- 
mium, after  deducting  the  broker's 
conmiission.   These  policies  were  ef- 
fected agreeably  to  that  custom.    The 
defendant  was  not  interested  in  the 
property  insured,  but  acted  merely  as 
a  broker  in  effecting  the  insurance; 
and  he  had  no  del  credere  commission. 

The 


An  insurance 
broker  who  is 
indebted  to  the 
effects  of  a  bank- 
rapt  nnderwri- 
ter  far  pre- 
miums, cannot, 
without  an  es- 
pecial autho- 
rity, set  off 
against  that 
debt,  sums  due 
from  the  under- 
writer for  re- 
turn of  pre- 
mium. 

Whether  the 
returns  became 
due  before  the 
bankruptcy,    - 

Or  after  the 
bankruptcy. 


[  5*2  ] 
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CASES  IN  TRINITY  TERM 


Mjnett 

FoaRBSTER. 


181 1.  The  first  mendoned  thip  sailed  with 
.^^—.-^  coniroyi  and  arriT^d  before  the  bank-^ 
ruptcy ;  and  there  was  a  short  interesty 
upon  which  the  insured  became  enti- 
ded  to  a  return  of  premium  equal  to 
2L  per  cent,  in  addition  to  the '5/.  per 
for  conyoy:  the  second  ship 
with  cooToy^  and  arrrred  after 
the  bankruptcy ;  and  there  was  also 
a  short  interest  in  that  case,  whereupon 
the  assured  became  endded  to  a  return 
equal  to  I/.  &r.  per  cent,  in  addidoo  to 
^  the  SLpercefthkfrcottvojt  thedefend- 

anty  previously  to  the  commencsenient 
of  this  acdoB  paid  to  the  plainti^  the 
whole  of  die  premiums  due  upon  these 
policies  except  the  sum  of  S9/.  6/.^ 
being"  the  amount  of  the  returns  for 
convoy  and  short  interest  above-men- 
donedy  which  payment  the  plaintiffs 
accepted  without  pr^udice  to  their 
daim  to  recover  the  full  amount  of 
the  premiums.    The  two  policies  re- 
mained in  the  hands  of  the  defendant 
from  die  time  the  same  were  respect* 
ively  effected^  for  the  purpose  of  set- 
tling any  claims  that  might  arise  there- 
upon ;  but  no  acljustment  had  been 
made  upon  either  policy;  and  the  de- 
fendant had  no  lien  upon  the  policies 
as  against  the  assured.    The  question 
[  *548  3     for  the   opinion  of  the  Court  was, 
whether  the  plamtiffs  were  endded 
to   recover  that  sum  of  39/.  €j,  or 
any  part  thereof;  if  they  were  enu- 
t!ed  to  recover^  then  the  verdict  was 
to  stand  fbr  the  whole  sum,  or  for 
such  part  as  the  Court  should  direct; 
if  the  plaintiffs  were   not   endded 
to  recover,  then  a  nonsuit  was  to  be 
entered. 

LefUf  Seijt.  on  a  former  day  in  this 
term,  aigued  that  the  plaintiffs  had  a 
right  to  the  whole  premium  without 
dechicdon.  The  quesdon  must  be  to 
dl  intents  the  same  as  if  the  premiums 
had^  been  paid  to  the  underwriter  so 
90on  as'the  poficy  was  underwritten. 
The*  contraa  between  the  underwrfter 


and  the  broker,  whereby  the  former 
gives  credit  to  the  latter,  it  a  distinct 
contract.  The  return  of  premiom,  and 
payment  of  losses,  are  matters  between 
the  assured  and  the  underwriter.  Skee 
V.  Ciarkjonf  12  Easts  507.  will  be  re- 
lied on  by  the  other  nde,  where  the 
Court  of  King's  Bench  cootidered  the 
broker  as  the  agent  of  both  parties, 
and  permitted  the  underwriter  to  reco- 
ver against  him  the  balance  only:  but 
here  the  interest  of  a  third  paity  ii 
concerned^  the  body  of  creditors  of 
the  bankrupt,  and  as  against  dieai» 
the  defendant  has  no  ri^t  to  set  off 
the  sums  due  fbr  losses  and  retorwy 
whether  fbr  convoy  or  short  intefot. 
The  assured  has  no  concern  in  the  coo- 
tract  between  the  underwriter  and  the 
broker.    The  broker  cannot  sue  m 
his  own  name  for  the  return  of  the 
premium,  therefore  he  cannot  set  it  o£ 
It  win  be  said,  this  is  no  set-off*,  bat  a 
deducdon.    It  is  neither  the  one  nor 
the  other,  but  the  subject  of  a  distinct 
account.    It  is  the  same  in  its  natore 
as  the  claim  for  a  loss :  both  are  ocw 
claims,  and  arise  from  events  subse- 
quent to  the  right  to  the  fjodl  premium. 
The  case  of  Wilswi  v.  Oeighum,  dted 
in  Grove  v.  Dubois,  1  T.  R.  IIS.  WM 
also  cited  in  Shee  *  v.  CJarJkso$h  where- 
in the  broker  was  not  allowed  to  set 
off*  losses  accruing  before  the  bank- 
ruptcy of  the  underwriter.  The  Court 
held,  that  they  belonged  to  the  assu- 
red alone,  and  that  the  accounts  could 
not  be  blended.    It  appears  by  a  MS. 
note  of  the  case  penes  me,  that  the 
losses  were  upon  the  same  ships  lor 
which  the  premiums  were  due ;  and 
Lord  Mansjieldy  C.  J.  said,  <'  the  debt 
attempted  to  be  set  ofEf  is  a  debt  from 
the  underwriter  to  the  assured.''    If 
the  premiums  had  been  paid  over  by 
the  broker,  it  would  be  quite  dear 
that  the  broker  could  not  have  brought 
the  acdon  for  the  returns,  but  that  the 
assured  must  have  Brought  it.    It  is 

merely 
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moiely  an  acctdenty  that  the  premiuma 
lemain  in  the  broker't  hands,  but  that 
vill  not  give  him  a  ri^^t  of  action  or 
of  aet-off^  which  are  correlative.  Grove 
r.  JDuhoUf  will  be  cited,  but  in  that 
case  the  broker  had  a  commission  iiei 
ir€ikt§9  and  consequently  the  solvency 
of  the  underwriter  was  warranted  by 
the  broker,  and  the  case  was  decided 
OQ  that  ground.  The  dedsion  in 
8hm  ▼•  CUrksotty  if  the  principle  be 
pietied  to  Its  utmoat  extent,  cao- 
noe  be  reconciled  to  that  of  WiUon 
?•  Crfigkton,  which  is  the  sounder 
doctrine. 

StUpherdy^rit.  eontriU   The  bank- 
ruptcy makes  no  difference  in  the 
c|iieation ;  the  matter  must  be  consi- 
dered in  the  same  view  as  if  the  bankp 
mpt  himself  were   suing.     Shee  v. 
darksoth  is  in  point.    Grove  v.  Du» 
kois  could  not  have  been  decided  iqx>n 
the  ground  of  the  commission  del  ere* 
eleref  for  that  would  not  enable  the 
broker  to  sue  in  his  own  name,  though 
it  i^ve  him  the  equitable  right  of  su- 
ing in  the  name  of  the  assured,  to  re- 
coup himself;  and  if  he  could  not 
sue  in  his  own  name,  neither  could  he 
aet  off  the  debt  in  an  action  against 
lumself.  It  Mras  therefore  decided,  not 
upon  the  ground  of  set  off,  but  upon 
the  ground,  that  the  underwriter  was 
not  entitled  to  recover  any  thing  more 
than  the  amount  of  premium  at  that 
time  payable.     The  events  shewed 
that  the  premium  wasin  fact  less  than 
what  was  first  named.    [Manjfield, 
C.  J.  The  assured  might  have  taken 
the  policy  from  the  broker  who  effect- 
ed it,  payinghi  m  what  he  owed  him 
at  Vhe  dme  of  taking  it,  and  might 
have  placed  it  in  the  hands  of  another 
broker  to  be  adjusted.    In  that  case 
the  first  broker  would  have  had  no- 
thing to  do  with  the  return  of  premium. 
Lawretuef  J.    Must  not  the  broker 
be  considered  as  acting  in  two  dis- 
tinct characters,  as  two  agents?  the 
one  for  the  upderwritersy  and  the  other 


ibr  the  assured?  Ifso,howcanhtde^ 
dua?] 

Lemi  in  reply.     The  defendant's 
aigument  confounds  the  double  cap»* 
city  of  the  broker.    The  phintiff  is 
entitled  to  recover  on  two  groandty 
first,  because  this  ia  an  action  by  aa- 
signees,  in  which  the  rights  of  the 
creditors,  strangers  to  these  dealings^ 
are  concerned,  and  so,  this  case  dif>- 
&rs  from  Shee  v.  Clarkjom  i  iox  if  thia 
set-offbe  allowed,  the  broker  will  be 
enabled  to  recover  the  full  debt  dne  to 
the  assured  to  the  prejudice  of  the . 
other  creditors;    secondly,   because 
Shee  V.  Clarkson  stands  contradicted  by 
the  cases  of  Grove  v.  Dubouj  and  WiU 
ion  V.  Oeightoru    See  also  £0^/011  t« 
fVUsoHt  1  Marih.  on  Ins.  894.  &/*• 
The  returns  are  money  due,  in  a  strict 
sense,  to  the  assured.    The  premiiuna 
are  money  due  to  the  underwriters. 
At  all  events,  there  can  be  no  dedno* 
tion  for  the  ship  that  arrived,  and  the 
money  that  fell  due  afier  the  bank- 
ruptcy. CkTmOdv^  VUltm 

Mansfibldi  C.  J.  now  delivered 
the  opinion,  of  the  Court. 

Upon  considering  this  case,  whtck 
ia  not  exacdy  like  any  thing  that  has 
hitherto  occunedybecause  here  a  banlu 
mptcy  had  interfered*  we  are  very  «!« 
willing  to  shake  the  authority  of  anyi 
case  that  has  b^n  decided;  and  one 
of  the  cases  cited  to  US  in  the  argument 
was  that  of  Shee  v.  Clearksan.    That 
was  stated  to  be  the  h»t  that  had  been 
decided  on  this  subject;   and  it  was 
determbed  in  the  Court  of  King's 
Bench.     That  judgment  seems  to 
have  proceeded  very  much  on  the  cir- 
cumstance of  the  plaintiflp,  (who  in 
that  instance  waa  the  undowriter,} 
having  beea  constaody  ia  the  habit 
of  settling  and  adjusting  with  the  bro- 
ker, and  always  allowing  out  of  the 
premium  which  he  was  to  receive, 
what  was  due  hom  himself  to  the  in- 
Sttfed  for  returns  of  premiums  accruing 

for 
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1811.        for  short  interest,  or  any  other  reason* 

In  the  present  case  we  are  of  ojnnion 

that  the  broker  is  not  entitled  to  set  off 
or  deduct  either  of  those  sums.  The 
broker  is  agent  for  the  assured,  and 
also  for  the  underwriter ;  he  is  agent 
for  the  insured,  firsts  in  effecting  the 
policy,  and  in  every  thing  that  is  to  be 
done  in  consequence  of  it ;  then  he  is 
agent  for  the  underwriter  as  to  the  pr^ 
mium,  but  for  nothing  else ;  and  he  is 
supposed  to  receive  the  prenaium  from 
the  insured  for  the  benefit  of  the  un- 
derwriter; but  the  whole  account 
with  respect  to  the  premium,  after  the 
insurance  is  effected,  remains  a  clear 
and  disdnct  account  between  the  un- 
[  *545  ]  derwriter  and  broker*  Exclusive  of 
fraud  and  other  similar  circumstances^ 
there  is  an  end  of  every  thing  with 
respect  to  the  premium,  I  mean,  be- 
tween the  insurer  and  insured.  The 
insurer,  with  respect  to  the  insured^ 
is  supposed  to  have  received  the  pre- 
mium. The  broker  in  fact  gives  the 
underwriter  credit  for  it  in  his  books, 
and  the  underwriter  debits  the  broker 
for  the  amount  of  the  premium  in  his 
books;  and  there  is  a  running  account 
between  them.  That  being  so,  there 
is  no  doubt  that  at  any  time  after  the 
premiums  have  been  so  received  by 
the  broker,  the  underwriter  may  call 
upon  him  for  these  premiums,  and 
compel  immediate  payment  of  them, 
without  any  reserve  in  the  broker's 
hands  to  answer  any  returns  of  pre- 
mium, or  any  thing  else  that  the  in- 


surer at  a  subsequent  time  may  btf 
bound  to  repay  to  the  insured.    This 
being  the  case,  when  once  a  bankrupts 
cy  has  happened,  whatever  might  be 
the  case  of  Shee  v.  CiarkjM,  where 
the  party  himself  brought  the  acrioo, 
dnd  where  he  had  been  constantly  in 
the  habit  of  allowing  the  broker  to 
deduct  out  of  the  premium  what  was 
due  on  the  adjustment  to  the  insared* 
yet  in  this  case-we  cannot  say  that 
the  broker  could  be  in  any  sense  an 
agent  for  the  underwriter  after  his 
bankruptcy ;  as  the  authority  given 
by  the  underwriter   himself  ceases 
after  his  bankruptcy ;   and  when  he 
became  a  bankrupt,  his  rigjbt  to  the 
premium  was  immediately  *conununi- 
cated    to  his   assignees;    they  had 
a  right   to    call    on     the    broker, 
and  compel  him   to    pay  the   pre> 
mium  to   them  for   the  benefit  of 
the  bankrupt's  estate ;   and  as  the 
broker  had  never  done  any  act  by 
which   he   could  be  considered  as 
a  broker  acting  for  them  in  any  trams* 
action,  either  in  reference  to  an  ad^ 
justment,  or  otherwise,  we  do  not  see 
how  the  broker  can  make  himself  the 
agent  of  the  assignees  for  the  puipose 
of  detaining  money  to  be  paid  by  the 
bankrupt  to  the  insured;  and  therefore 
we  are  of  opinion,  upon  both  points, 
that  with  respect  to  this  S9/.  iQj.  the 
assignees,  the  plaintiffs,  have  a  right 
to  recover  the  whole  of  it. 

Judgment  for  the  Plaintifi. 


1812. 


June  6. 


Fraas  V.  PARAViaNi  (a). 


Where  a  df*  P  |  ^HE  defendant  was  in  custody  in  the  gaol  at  Exeter,  and 
delivered  tea  A  the  declaration  was  personally  delivered  to  him  and  ao- 
prisoneriogaoi,  cepted  by  him  there  on  the  25th  of  November^  three  days  before 

and  indorsed  r  ^  -   </ 

with  notice  to  .  . 

plead  in  eight  days,  a  plea  pleaded  before  the  declaration  was  filed,  is  good.    Bat  jadgment  haying  been 

signed  for  want  of  a  plea,  and  the  defendant  having  taken  part  in  the  execntton  of  a  writ  of  inquiry,  and 

final  judgment  being  signed  ^  held  that  the  defendant  came  too  late  to  take  advantage  of  it, 

(a)  Qxhht  J.  only  was  in  court.  the 
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the  end  of  teim,  indorsed  with  a  notice  to  plead  in  eight  days :  he        I812. 
pleaded  thereto  on  the  2d  of  December :  and  tlie  plaintiff  filed        " 
the  declaration  on  the  lOth  of  the  same  month ;  and  some  time  ^, 

after  signed  judgment  as  for  want. of  a  plea,  and  gave  notice,  Paravicimi. 
on  the  £9th  of  Aprils  of  executing  a  writ  of  inquiry :  upon 
which  the  defendant  apprized  him  that  his  judgment  was  irre- 
galar;  but  the  plaintiff,  nevertheless,  executed  the  writ  of  in- 
quiry on  the  11th  of  Mcnfi  at  which  the  defendant's  attorney 
attended  and  cross-examined  the  witnesses :  and  the  plaintiff 
afterwards  signed  final  judgment. 

Vaughari,  Seijt.  had  obtained  a  rule  nisi  to  set  aside  the 
jadgment  for  irregularity,  on  the  ground  that  it  was  signed 
after  plea  pleaded. 

Best^  Seijt.  now  shewed  cause  against  this  rule,  and  con- 
tOKled  that  the  objection  was  too  late  after  writ  of  inquiry  exe-  C  ^46  ] 
Gated  and  final  judgment  signed,  particularly  as  the  defend- 
ant's attorney  had  attended  the  writ  of  inquiry  and  cross-  ' 
examined  the  witnesses.  He  also  contended  that  the  judgment 
was  regular,  the  declaration  being  against  a  prisoner,  it  was 
necessary  that  it  should  be  filed,  which  was  not  done  till  the 
10th  of  December  J  that  plea,  therefore,  was  pleaded  before  de- 
cliqration,  and  there  had  been  no  plea  since:  the  pltuntiff  was 
entitled,  therefore,  to  sign  judgment  for  want  of  a  plea. 

Vaughanj  contrd.  The  declaration  being  delivered  to  the 
defendant  in  person  in  the  gaol,  and  accepted  by  him,  it  be- 
came unnecessary  to  file  it.*  The  defendant  gave  the  plaintiff 
notice  of  the  irregularity. 

GiBBS,  J.  I  am  quite  clear  the  plea  was  well  pleaded,  other- 
wise a  plaintiff  would  mislead  a  defendant  who  should  plead 
according  to  the  notice,  by  afterwards  filing  another  declara- 
tion, to  which  the  defendant  would  not  plead.  In  this  case 
the  plaintiff  delivering  his  declaradon,  indorses  thereon  a 
notice  to  plead  in  eight  days:  the  defendant  need  not  have 
paid  any  attention  to  that  notice;  but  if  he  waives  the  irregu- 
larity, and  does  plead  to  the  declaration  delivered,  the  pldntiff 
cannot,  I  think,  insist  that  the  defendant  must  plead  to  his  de- 
claration filed,  and  that  his  plea  to  the  other  is  a  nullity.  It  is 
too  much  for  a  plaintiff  to  complain  of  being  deluded  by  the 
proceeding  of  the  defendant  which  he  has  himself  called  for. 
But  after  assisting  at  the  execution  of  a  writ  of  inquiry  the 

defendant  comes  too  late. . 

Rule  discharged. 
Catteris 
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Mere  prior     fTpHIS  was   an   action  of  trespass    quare   clamum  JregiU 

occupancy  <"  I  k  ^  ^     o 

laod,  however  -^  The  defendant  pleaded  the  general  issuer  and  many  other 
g^tuS\?  *  pleas  which  were  immaterial  to  this  question*  Upon  the  trial 
the  occupier,  of  the  cause  at  the  Cambridge  spring  assizes  1812,  before 
mayreroyer, as  Heathy  J.  it  being  proved  that  the  defendant  had  entered  the 
^^Ir'tif^'^^d"**  ^*°^  ^^^  taken  the  produce,  the  question  was  made  whether 
except  such  at  the  plaintiff  had  proved  such  a  possession  of  the  locui  in  qjoa 
olderand^beuer  ^  would  enable  him  to  maintain  the  action.  The  locus  in  quo 
title  in  them-     ^as  a  piece  of  waste  land  lying  between  the  farm  which  the 

plaintiff  rented,  and  the  river  Ouse  i  it  bore  grass,  which  eveiy 
one  cut  who  would,  until  within  two  years  before  the  aotion, 
and  the  plaintiff's  only  title  was,  that  two  years  since,  he  had 
taken  possession,  and  twice  mowed  the  grass,  and  had  since 
pastured  a  cow  there.  The  defendant's  case  was,  that  the  first 
time  the  plaintiff  cut  the  grass,  he  had  boasted  that  he  had  cut 
hay  off  land  for  which  he  paid  neither  rent  nor  taxes ;  that  in 
a  former  year  he  had  bought  the  hay  cut  by  another  man  off 
this  same  land,  and  that  a  few  years  before  the  trial,  in  repair- 
ing the  boundary  fence  of  his  &rm,  he  had  excluded  by  his 
fence  the  land  in  question,  and  had  frequently  shewn  to  other 
persons  the  boundaries  of  his  farm,  as  excluding  this  land. 
The  defendant  did  not  produce  this  evidence,  because  the 
learned  Judge^  upon  the  statement  of  it,  held  it  insufficient  to 
disprove  the  plaintiff's  title,  for  that  there  was  evidence  of 
sufficient  possession  Qgainst  a  wrong  doer ;  and  a  verdict  passed 
for  the  plaintiff. 

Blossetf  Serjt*  in  Easier  term,  had  obtained  a  rule  nisi  to  set 
[  5^S  ]  aside  the  verdict^  and  have  a  new  trial ;  and  on  this  day  he 
was  called  upon  to  support  bis  rule.  He  admitted  that  the  de- 
fendant did  not  attempt  to  establish  a  claim  under  any  older 
title  than  that  of  the  plaintiff,  but  urged  that  the  plaintiff  had 
attempted  to  shew  that  this  land  was  parcel  of  his  farm,  tlie 
rest  of  which  be  had  occupied  20  years,  and  the  possession  of 
the  land  in  question  being  only  of  two  years  duration^  dis- 
proved that  title,  and  did  not  constitute  any  title  of  itself. 

Per   Curiam.    The   cause   was   decided    rightly   upon    the 
merits :  the  defendant  stands  neither  on  any  former  possession 

of 
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if  his  own,  nor  derives  title  under  the  possession  of  any  other 
lerson :  his  only  objection  to  tho  plaintiffs  recovery  is,  that 
le  has  not  proved  the  title  he  stood  oir,  that  this  land  was 
Murcel  of  the  farm  he  held ;  but  no  answer  is  given  to  the 
Bct  of  his  prior  possession.  The  merits  are  clearly  against 
the  defendant. 

Rule  discharged  (ci). 
SettoHj  Serjt  was  to  have  shewn  Cause  against  the  rule. 


(n)  So»  a  plaintiff  may  recover  in 
jeamentf  upon  mere  priority  of 
XMaenion,  though  all  other  title  is 
fxpressly  disproved,  jtllefif  ex  dem, 
HmrruoWt  v«  Rrvington^  2  Saund,  111. 
iOf  he  may  defend  an  ejectment  on 


the  like  tide.  Doe^  ex  dem.  Bur* 
roughs  V.  Reade^  8  East^  n5Q^  al- 
though he  had  been  ousted  of  a  for- 
mer good  tide  to  the  same  land  by 
20  years  adverse  possession  of  a  third 
person. 


543 
Id  12. 


Catteris 

COWPER. 


TincklI:r  v.  Prentic^.  [  549  ] 

Junt  9. 

THE  plaintiff  declared  in  debt  for  82?.  on  an  indenture  of     '"  <J<^ht  for 
lease  of  the  iSlh  of  July  1805,  whereby  Richard  Atkin-  may  pl«id"aa' 
tauj  deceased,  demised  to  the  defendant  certain  houses  for  51  |«  pa^t»  t*»a^  j'e 

has  paid  land- 

yeax$,  under  82/.  rent  payable  at  MickaeltnaSf  Chi'istmas^  Ladi/*  lord's  property- 
^,  and  Midsummer^  free  and  clear  of  land-tax,  property-tax,  amoo^nt  jn  re- 
and  all  other  taxes,  and  averred  the  entry  of  the  defendant,  spectofthe 
that  2J.  Atkinson  was  seised  in  fee  of  the  reversion  of  the  the  plaintiff 
premises,  and  by  his  will,  dated  9th  Jime  1 80G,  devised  the  j[^f "^^jftjon  ^^'^ 
premises  to  the  plaintiff,  and  on  15th  October  1808  died  seised  nftfcrhrhasin 
without  altering  his  will,  after  whose  death  the  plaintiff  became  ^^^  '*****  ^** 
seised  thereof  in  fee  by  virtue  of  that  devise;  and  while  he     iti«notenongh 
was  so  seised,  and  the  defendant  so  possessed,  after  the  death  the  defendant 
cSAtUnson,  on  the  20tli  o£  November  1811,    82/.  for  one  year  ^^'>.nthe 

,  ^   '  ^     "^  jHemiRes  at  and 

of  the  term  elapsed  since  the  death  of  Atkinson^  ending  on  a  short  time 

Jidickaelmas-day  1811,  became  due  and  was  in  arrear.    The  de-  onthercnt^' 

fendant  pleaded  in  bar,  as  to  8/.  45.  parcel,  &c.,  that  before  *'ay»  ^^J^^y  *o 

the  rent  became  due  to  the  plaintiff,  viz.  on  28th  of  September  averring  that 

1811,  the  defendant,  then  and  loni?  previous  thereto  beinc:  by  j»«^»*^i»ere 

^  '  .  .  fry      J     Jong  enough 

himself  and  his  tenants  the  occupier  of  the  premises,  and  being  hcfore  sun-set 

to  have  counted 
the  money. 
A  lease  rendering  rent  dear  of  landlord's  property-tax  is  good  as  a  lease  rendering  the  same  rent 
•alject  to  a  deduction  thereout  of  the  property-tax. 

Vol.  IV.  N  n  tenant 
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tenant  thereof,  had  paid  a  sum  of  money,  to  wit^  lOl.,  fot  and 
ip  respect  of  certain  duties  charged  upon  and  payable  by  the 
defendant  as  such  occupier  of  the  premises,  by  virtue  of  the 
act  46  G.  3.  c.  65.  (entitling  it);   and  that  so  moph  of  the 
(]uties  so  paid  by  him  the  defendant  in  respect  of  the  rait  in 
the  declaration  mentioned  to  be  unpaid  to  the  plaintiff  &•  l^nidh 
lord  of  the  premises,  as  a  rate  of  25.  on  every  %0u  thereof 
would  by  a  just  proportion  amount  unto,  di^  amofint  |)fi  tbe 
sum  of  8/.  45.,  which  sum  he,  the  defendant,  did  deduct  and 
retain  out  of  the  said  sum  of  62/.,  the  same  being  the  fint  pey- 
Blent  to  be  made  on  account  of  the  rent  of  the  premises  to  the 
plainti£^  after  the  payment  of  the  s^d  duties  by  the  defendaiH; 
1^  aforesaid.     And  for  plea  as  to  the  said  73/.  l6ff  resi^ucb 
&c.,  that  the  plaintiff  ought  not  to  recover  any  damages  ffff 
the    non-payment    thereof,    because    he,    the    defendant,    oo 
MichaelmaS'day  1811,  was^  at,    and  shortly  before  the  setting 
of  tlie  sun  on  that  day,  at  and  upon  the  premises,  and  was 
ready  and  willing  to  have  paid  the  plfdntiff  the  sum  of  73^  l6ff 
residue,  &c,  the  rent  then  due  and  payable  after  deducting 
the  landlord's  property-taXj^  as  by  the  said  act  of  parliament  is 
directed,    if  the  plaintiff  had   been   minded   and   desirous  ta 
receive  the  same;  and  that  from  that  day  continually  hitherto 
h^  the  defendant^  had  been  aijid  still  was  ready  and  willing  to 
pay  the  plaintiff  the  said  sum  of  73/.  165. ;  and  from  the  time 
the  same  became  due  until  the  commencement  of  the  action, 
he,  the  defendant,  had  so\ight  the  plaintiff  in  order  to  pay  him 
the  same ;  but  that  the  plainti£^  during  all  that  time,  had  poor- 
posely  kept  out  of  the  way  of  the  defendant,  in  order  to  avoid 
the  said  sum  being  tendered  to  him  by  the  defendant;  andhq 
brought  the  sum  into  Court.     The  plaintiff  replied,  as  to  the 
plea  above  stated  to  be  pleaded  a^  to  the  aaid  &L  4t.,  thit 
since  the  said  duties  were  so  paid  by  the  defendant  as  in  diat 
plea  was  alleged,  the  defendant  had  not  paid  th^  plaintiff  the 
said  sum  of  82/.,  or  any  other  sum  whatever  on  account  of  the 
rent  of  the  premises ;  wherefore  he  prayed  judgment  oC  the 
8/.  45.     And  as  to  tlie  plea  pleaded  to  the  sum  of  73/.  I65.  resi- 
due, protesting  that  the  defendant  had  not,  during  the  time  in 
that  plea  mentioned,  sought  out  the  plaintiff  in  order  to  pay 
him  the  sum  of  73/.  I65.,  the  plaintiff  replied,  that  he  had  not, 
fli^ring  the  time  in  that  plea  mentioned,  purposely  kept  out  of 
the  way  of  the  defendant  in  order  to  avoid  that  sum  beii^ 
teod^i^ed  to  him  ky  the  defendant    The  defendant  demumd 

to 
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bo  both  these  replications;  and  as  to  the  first,  he  assigned  for  1812. 
o«ise»  that  that  replication  was  not  prefaced  or  introduced  by 
■ttjr  apt  or  proper  introduction  whereby  it  might  appear  to  the 
CSomt  whether  such  replication  were  pleaded  in  answer  to  the  Prenticc 
whole  of  that  plea  of  the  defendant  above  pleaded  as  to  the 
Bli  4i^  or  only  to  a  part  thereof;  but  diat  the  same  replication 
immediately  without  any  formal  introduction  to  the 
therein  stated  and  reserved;  and  also  for  that  the 
platntiiF  had  concluded  that  replication  with  a  verification  and 
pn^er  of  judgment,  and  also  with  a  prayer  that  the  same 
night  be  inquired  of  by  the  country;  (which  was  the  fact}. 
And  he  assigned  for  cause  of  demurrer  to  the  last  replication, 
lluit  it  purported  to  be  an  answer  to  the  whole  of  the  defond- 
■ntfs  laat  plea  pleaded  as  to  the  73/.  \6s. ;  whereas  the  plaintiff 
liad  altogedier  passed  by  a  material  part  of  that  plea,  and 
tendered  an  issue  upon  a  single  averment  thereof  only,  which, 
if  fimnd  for  the  plaintiff,  would  not  entitle  him  to  judgment 
upon  that  plea.  And  also  for  that  the  said  replication  in  that 
briialf  did  not  fully  and  sufficiently  confess  and  avoid,  or 
tmverse  and  deny  the  last  plea,  and  was  no  answer  to  the  same. 
The  fdaintiif  joined  in  demurrer. 

Fmigkany  Seijt  who  argued  in  support  of  the  demurrer, 
WBM  called  on  by  the  Court  to  sustain  his  plea.  He  referred  to 
the  statute  46  G.  S.  c.  65.  s.  74.  schedule  A,  No.  4.  Btde  9., 
md  observed,  that  the  plea  had  pursued  the  precise  words  of 
the  act,  which  authorized  the  tenant  to  deduct  the  property- 
tax  he  had  paid  for  the  landlord  <*  out  of  the  first  payment 
thereafter  to  be  made  on  account  of  rent,**  and  he  said  that 
this  payment,  therefore  operated  as  a  discharge  of  the  rent  pro 
immio.  [The  Court  observed  that  the  converse  of  that  proposi-  [  552  ] 
tion  had  often  been  mooted,  but  never  determined,  viz.  whe- 
iher,  if  the  tenant  omitted  to  claim  the  deduction  out  of  the 
ftrsi  payment  of  rents  made  afler  he  had  paid  the  duty,  he 
conld  deduct  it  out  of  any  subsequent  payment]  The  second 
plea^  he  contended,  was  good. 

Heywoodj  Serjt.  contri.  The  plea  as  to  the  8/.  45.  is  bad, 
first,  because  it  does  not  shew  that  the  duties  which  the  defend- 
ant dahns  to  be  deducted,  became  due  during  the  time  that  the 
plaintiff  was  entitled  to  the  rents;  if  the  duties  were  due  in  re- 
qpeci  of  rent  which  had  accrued  due  to  Atkinsoti^  the  devisor,  hi 
Ida  lifetime,  and  now  belonged  to  his  executor,  the  defendant 
conld  not  justify  deducting  them  fi*om  rent  which  he  had  to  pay 
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to  the  heir  or  devisee  for  such  part  of  the  term  as  b^d  elapsed 
during  their  seisin.    There  might  be  an  arrear  of  rent  for  many 
years,  and  then  an  assignment  of  the  reversion.     The  lessee 
could  not  deduct  all  the  property-tax  he  had  paid  for  many 
years,  out  of  the  first  payment  of  rent  he  had  to  make  to  the 
assignee.     It  was,  therefore^  incumbent  on  the  defendant  to 
shew  by  his  plea,  not  only  that  this  was  the  first  and  next  pay- 
ment of  rent,  but  also  that  the  duty  sought  to  be  deducted  was 
due  in  respect  of  the  rent  which  was  then  first  and  next  to  b^ 
paid.     The  tenant  might  owe  a  year's  rent  to  the  ancestor  and 
another  to  the  heir,  and  he  might  have  occasion  to  pay  the  heir 
first,  yet  clearly  he  could  not  deduct  firom  his  rent  the  property- 
tax  assessed  on  the  rent  due  to  the  ancestor.    The  rtatutei 
therefore,   must  mean  that  the   duty  shall  be   deducted  out 
of  the  first  payment  to  be  made  to  the  same  landlord  to  whom 
the  rent  belongs  in  respect  of  which  the  duty  was  assessed; 
and  that  the  defendant  has  not  sufficiently  averred.     The  plea 
is  also  bad  on  another  account :  the  property-tax  is  payable  on 
the  20th  of  September^  but  the  pajrment  which  was  made  on 
that  day  was  not  assessed  in  respect  of  that  portion  of  the  rent 
which  became  due  on  the  29th ;  either  the  whole  of  the  lost 
quarter's  rent,  or  at  least  the  proportionate  part  which  became 
due  for  the  nine  days  intervening  between  the  20th  and  £9dk 
was  not  the  sul))ect  of  that  assessment ;  consequently,  a  cor- 
responding part  of  the  8/.  45.  must  have  been  paid  in  respect  of 
part  of  the  rent  of  a  former  year,  and  was  not  paid  in  respect 
of  the  year's  rent  from  29th  September  1810  to  29tli  of  Septem- 
ber  1811,   claimed  by  the  declaration;  wherefore  tlie  statute 
itself  disaffirms  the  defendant's  express  averment,  that  the  duty 
was  imposed  in  respect  of  the  rent  so  due  and  unpaid.     And  it 
appears  upon  the  record  that  he  has  deducted  for  at  least  nine 
days  more  than  he  is  entitled  to.     But  there  is  another  objec- 
tion more  deeply  founded  to  this  claim  of  set-off.     All  parts  of 
the  act  which  mention  the  deduction  of  the  landlord's  duty» 
direct  it  to  be  made  upon  payment  of  the  remainder  of  the 
rent.     The  tenant  is  to  pay  it  in  the  first  instance,  out  of  his 
own   pocket,    not  out  of  his   landlord's   rent.     This  act  re^ 
quires  that  in  order  to  entitle  himself  to  make  the  deduction, 
he  shall  first  pay  the  residue  of  the  rent,  which  has  not  been 
done  here. 

Mansfield,  C.  J.     As  to  the  point  that  the  deed  stipulates 
for  payment  of  the  property-tax,  and  that  therefore^  the  red* 

dendum 


IN  THE  Fifty-second  Year  of  GEORGE  III. 


5S9 


Sendum  is  altogether  void,  we  have  twice  decided  here  (a)  that 
the  illegal  part  of  the  clause  only  is  void,  that  is,  as  to  the 
property--tax ;  and  we  have  not  set  aside  the  whole  covenant, 
"going  much  further  than  the  Court  of  King's  Bench,  where  it 
was  only  held  that  the  deed  might  be  sustained,  if  the  illegality 
were  confined  to  the  independent  covenant.  As  to  the  first  plea, 
the  defendant  having  paid  the  rate,  he  is  entitled  to  deduct  it. 

GiBBS,  J.  The  plaintiff  is  entitled  to  his  judgment  for  the 
7S/.  165.  If  one  year's  rent  had  become  due  before  the  testator 
had  died,  it  would  be  payable  to  the  executor,  and  the  next 
year's  rent  would  be  payable  to  the  heir :  it  might  be  that  the 
tenant  might  pay  the  heir  first ;  but  he  could  not  deduct  from 
the  heir  the  duty  on  the  year's  rent  due  to  the  executor.  But 
it  sufficiently  appears  by  the  plea  that  the  duty  was  imposed  in 
respect  of  rent  belonging  to  the  plaintiff,  and  not  to  the  de- 
visor, and  in  respect  of  the  very  rent  demanded ;  and  the  plea 
as  to  the  8/.  4s.  is  good.  As  to  the  rest  the  plea  is  bad.  The 
last  plea  comes  to  this  short  point,  whether  the  part  of  that 
plea  which  the  plaintiff  has  lefl  unnoticed,  be  alone  a  sufficient 
answer  to  the  plaintiff's  claim.  It  is  necessary  that  the  tenant 
should  stay  on  the  land  to  the  very  last  time  at  which  the  thing 
can  be  done.  But  the  defendant  has  not  stated,  that  at  the 
time  of  his  attending  on  the  premises  there  was  time,  or  not 
time  left  before  the  setting  of  the  sun,  to  have  counted  the 
money.  Therefore  the  defendant,  I  think,  can  make  nothing 
of  that  point;  it  is  not  sufficient  to  state  that  he  was  there  at 
and  shortly  before  the  setting  of  the  sun :  he  ought  to  hate 
pleaded  he  was  there  long  enough  before  to  have  counted  the 
monejr. 

Judgment  for  the  defendant  on  the  first  plea, 
and  for  the  plaintiff  on  the  last 

» 

la)  See  FuUer  v.  AbboU,  ante,  4.  105.  and  Readshaw  t.  Balden,  ante,  4.  57. 
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Hutchinson  qui  tarn  v.  Piper.  [  555  ] 

June  10. 

THIS  was  an  action  upon  the  stat  of  usury  12  Anne^  si»  2.  c.      Where  a 
16.  for  the  penalties  given  by  that  act;  and  there  were  in  ^"^ZToS^" 
the  declaration  counts  on  about  30  usurious  transactions.     The  within  the  time 

limited  by  the 
statute,  and  the  plaintiff  declares  on  it  in  a  qui  tarn  action,  it  is  not  necessary  to  connect  the  declara- 
tioD  with  the  writ  by  any  other  proof  than  the  production  of  the  writ. 
New  trial  is  not  a  matter  of  ri^^ht,  and  may  be  restrained  to  one  point. 

cause 


Hutchinson 
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1812.  cause  was  triod  at  the  Spring  Surry  assizes  1812,  befinre  Mm* 
donald^  C.  B.  The  plaintiff's  evideoce  was  ultimately  restrictad 
to  the  14th  count,  framed  ou  a  transaction  which  took  place  on 
PiP£R.  30th  of  Jp7'il  1810.  The  writ  was  sued  out  14th  March  18 11, 
but  the  declaration,  though  entitled  of  Easier  term,  was  not 
delivered  tiU  the  last  day  of  MicJuidmas  term  1811,  time  to  de- 
clare having  repeatedly  been  obtained :  and  the  question  was^ 
whether  it  was  necessary  to  connect  by  proof  the  writ  which  was 
produced,  and  which  had  been  sued  out  within  the  time  <rf'limifeiik 
tion  in  the  statute,  with  the  declaration  in  the  cause?  Such  proof 
was  not  given,  and  the  plaintiff  was  nonsuited,  bat  .the  Qiisf 
Baron  reserved  the  above  point  on  that  single  count. 

BesU  Serjt.  had  obtained  a  rule  nisi  to  set  aside  this  m)Bsuit^ 
and  that  a  new  trial  might  be  had^  against  which  rule,  Shepherd^ 
Serjt  now  shewed  cause,  and  observed  that  the  writ  which  wsi 
produced  at  the  trial  was  a  common  capias^  and  though  on  such 
a  writ  a  plaintiff  might  declare  qxd  tam^  yet  it  did  not,  on  the 
mere  face  of  it,  necessarily  appear  to  be  the  foundation  of  a  qjd 
tarn  action.  Where  there  are  several  writs,  and  the  seeond  is 
not  sued  out  in  time,  it  is  necessary  to  shew  the  first  was  sued 
out  in  time,  and  that  die  others  were  xronnected  with  it.  Tbe 
[  556  ]  plaintiff  here  therefore  should  diew  that  the  writ  was  sued  ont 
in  time  and  that  the  declaration  qui  tam  is  founded  on  it. 

Best  and  Vaughan,  Serjts.  contra^  cited  Parsons  t.  Ksng, 
7  T.  R.  6.  and  were  stopped  by  the  Court. 

Mansfield,  C.  J.  I  do  not  see  how  this  differs  from  tbe 
common  case,  I  never  saw  any  thing  but  the  writ  produced,  no 
evidence  is  ever  given  that  the  action  proceeds  on  that  wrily 
the  production  of  a  writ  within  the  time  is  enough.  Here  then 
is  a  writ  within  time,  and  produced,  and  as  the  plaintiff  msy 
declare  qui  tam  on  it,  there  is  no  reason  why  it  is  not  applicSf- 
ble  to  a  qm  tam  action ;  therefore  the  rule  must  be  absolute^ 
for  setting  aside  the  nonsuit,  and  to  have  a  new  trial.  But  the 
Chief  Baron  certainly  meant  by  reserving  the  point,  to  confine 
the  plaintiff  only  to  this  one  count 

Heath,  J.  If  they  are  to  go  down  on  the  same  trial  of  the 
same  record,  how  are  we  to  restrain  them  ?  , 

GiBBS,  J.  A  motion  for  new  trial  is  not  a  matter  of  rigkt 
If  the  Chief  Baron  meant  to  give  the  plaintiff  leave  U>  move 
on  that  point  only,  he  will  have  only  what  is  granted.  If  s 
new  trial  be  granted  because  a  Judge  has  improperly  nonsuited 
the  plaintiff,  I  apprehend  the  new  trial  must  take  place  upon 

r  the 
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dief  wlicAe  tecbYdi  not  but  tbfit  there  may  be  cases,  in  which        18 1£. 
die  neir  trial  may  be  restrained  to  a  particukr  part  of  the  re-      — — 
eordy  tfs  if  the  Judgfe  gives  leav^  to  move  on  a  point  or  part  ^  ^ 

tiolfyf  iipon  a  stipulation  understood,  between  the  Judge  and  Pipsiu 
A^  cotins^l,  that  he  shall  not  move  on  any  thing  else,  or  if  on 
th^  e^iSeitt^  the  Court  above  thinks  that  justjpe  has  not  been 
IttKi  but  that  they  shall  do  more  injustice  by  setting  the 
dUlt^i^  tft  lai^  again,  they  may  restrict  (he  parties  to  certain  [  557  ] 
pioiAti  on  the  second  trial ;  but  where  the  plaihtifF  has  been 
tkjfbstSfted  otk  the  misruling  of  the  Judge,  unless  there  be  some 
ngtettxMi  betw^^n  the  parties,  we  cannot  confine  thenu 

Rule  absolute  for  a  new  trial  generally. 


Bryan  v.  Woodwabd.        \fci. . ^'i/  June %, 


IN  this  Cause  the  defendant's  bail  had  obtained  a  rule  nisi  to      if  <^  »>n- 
discharge  the  defendant  out  of  the  custody  of  the  sheriff  officer  hmf  been 
^  Oxjbrdshirey  upon  an  affidavit,  that  m  Noroember  1811,  when  •™'edf!id 

f  *  ^  gu'6t  bail,  the 

Cm  arrest  took  place,  the  defendant  was  a  seijeant  on  permar-  Conrt  will  not, 
Milft  duty  on  the  permanent  staff  of  the  4th  regiment  of  Oxford-  Jl^ilJ^f"*"*^ 
Mre  local  militia,  and  also  that  the  amount  for  which  he  was  agfHut  Um 

OTMted  did  not  exceed  1 6L  the  proceediogi 

8k&pherdj  Seijt  now  shewed  cause  agaiiist  this  rule,  upon  J??,  !!!JS^ '^^ 
iflUavits  which  stated  that  the  defendant  had  given  a  bail-bond, 
HA  the  plaintiff  had  proceeded  in  an  action  thereon  against 
Afr  bidl,  ^rho  pleaded  a  sham  plea,  and  that  the  plaintiff  had 
Adce  recovered  judgment,  and  that  the  bail  had  brought  a 
Mt  of  error,  which  was  now  pending:  he  contended  that 
dndef  these  circumstances  the  defendant  was  not  entitled  to  re- 
Bef :  m  the  first  place,  it  did  not  appear,  that  the  principal  de- 
^dant  w^s  ah  object  of  the  exemption  firom  arrest.  The 
rtafute  49  O.  3.  c.  40.  s.  31.  which  was  the  only  act  applicable 
tb  this  case,'  ehacts  that  no  non*^commissioned  officer  in  tlie 
locd  ntiHtia  shall  be  subject  to  the  provisions  of  the  mutiny  act 
or  articles  of  war,  except  during  such  time  as  he  shall  be  re- 
dehrinjg  the  pay  of  his  rank  in  the  local  militia,  or  shall  be  [  558  ] 
Balled  ont,  assembled,  or  embodied,  under  the  provisions  of 
^  O.  3;  r.  111.  The  statute  49  G.  3.  c.  82.  s,  1.  by  making  a. 
^StStfCti6i^  between  seijeants  on  permanent  pay  and  others, 
shews  that  some  Serjeants  are  not  on  permanent^  pay :  it  was 

not 
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181?.       not  sworn  that  the  defendant  was  receiving  pay,  and  the  &ct 
'  was,  that  the  local  militia  were  not  palled  out,  assembled^  or 

^,  *        embodied  at  the  time  of  the  aiTest.     In  the  next  placet  the 
Woodward,  rule  was  incorrectly  framed,  as  it  prayed  the  discharge  of  the 
defendant  out  of  the  custody  of  the  sherijQT,  whereas  he  was  not 
in  custody :  it  ought  to  have  been  a  rule  for  cancelling  the  bail- 
bond,  and  setting  aside  the  proceedings :  but,  thirdly,  the  pri* 
vilege  of  exemption  from  arrest,   is  the  privilege,  not  of  th( 
'       defendant  personally,  but  of  the  public  whom  he  serves ;  and 
inasmuch  as  the  public^  since  the  giving  of  the  bail-bond,  are 
in  possession  of  his  services,  there  is  no  ground  for  the  int^- 
ference  of  the  Court :  lastl}',  the  application  is  made  much  too 
late,    having  for  its  object  only  the  relief  of  tlie  bail,    and 
coming  after  the  defendant  has  not  only  given  a  bail-bond,  bot 
permitted  the  plaintiff  to  proceed  against  the  bail  to  judgment, 
and  incur  so  many  unnecessary  costs,  and  now  delays  him  by  a 
writ  of  error.     The  defendant's  bail  ought  not  to  be  permitted 
to  avail  themselves  of  the  objection  in  this  stage,  because  th^ 
might  havQ  used  it  before ;  in  like  manner  as  nothing  can  be 
pleaded   b^   way   of  audita   querela^    which    could  have  been 
pleaded  jniis  darrein  contimiaiice^   or  in  bar.     The   defendant 
is  also  A  trader,    wherefore  hb  privilege    ought  not  to  avail 
him. 

Lens^  Serjt.  contra.     The  delay  is  equally  imputable  to  both 
])arties.     The  Court  will  not  enforce  the  bail-bond,  if  it  ought 
never  to  have  been  given, 
r  559  1  Mansfield,  C.  J.    In  this  case  there  is  probably  no  diffi- 

culty at  all  with  respect  to  the  public,  or  witli  respect  to  the 
soldier ;  that  is,  if  the  soldier  is  arrested,  though  he  might  be 
willing  to  get  out  of  the  service,  yet  upon  an  application  made 
oh  behalf  of  the  public,  he  would  be  discharged ;  but  this  ap- 
plication is  not  made  to  obtain  the  services  of  the  soldier;  he 
may,  for  any  thing  that  appears,  be  serving  now;  but  it  is 
made  to  relieve  the  bail  after  they  have  pleaded  a  sham  plea^ 
suffered  judgment,  and  brought  a  writ  of  error;  after  they 
have  thus  drawn  on  and  deluded  the  plaintiff,  they  seek  to  take 
advantage  of  the  situation  of  the  defendant,  to  deprive  the 
plaintiff  of  the  fruit  of  his  action,  I  therefore  see  no  reasoa 
for  relieving  the  bail. 
,  Heath,  J.    It  is   pot  the  privilege  of  the  soldier,  it  is  the 

privilege  of  the  public ;  and  if  he  has  leisure,  why  may  he  not 
employ  it  in  trading  ? 

GiBBS, 


In  the  Fxfty-secpkd  Ykab  op  GEORGE  III.  5S9 

GiBBS,  J.    The  bail  are  not  in  such  a  situation,  that  they  181$. 

mighty  according  to  the  general  course  of  the  law,  by  surren-  ^ 

dcjMDg  the  soldier,  discharge  themselves;  if  they  were,  there  Brtan 

might  be  some  reason  for  relievmg  them,  but  as  that  is  not  so.  Woodward. 
there  is  none* 

Rule  discharged. 


HoABc  and  Another,  Assignees  of  Pabneu^  a  Bankrupt,         r  559  1 

t?.    CORTTON. 

June  10. 

THIS  was  an  action  of  trover,  brought  by  the  assignees  of     To  prove  a 
a  bankrupt,  for  goods  taken  in  execution  at  the  suit  of  dTtoes^ebt,^  m 
Collins^  and  sold  by  the  defendant  the  sheriff.     Upon  the  trial  jccount  signed 
of  this  cause  at  the  Lauiiceston  Spring  Assizes  1812,  before  mpt,  charging 
Graham f  B.  in  order  to  prove  the  petitioning  creditor's  debt,  J'^*^  ^^^ 
Uie    plaint]&    produced  an    account,  ,  containing  the  follow-  brought  over 
ing  entry;    "  J 807   October  31st      To  balance  brought  on,  tte*b!Sk^'^ 
835/.  105.  4rf."  (signed)  «  John  Hoare^  Christopher  Pamell  /*  ^^?^:-^  "•* 
and  it  was  proved  that  these  signatures  were  of  the  handwrit-  denoe,  wiUiout 
ing  of  the  respective  parties,  and  that  the  account  was  acknow-  ^j'^'Ife  b![ISi[. 
ledged  by  tJie  bankrupt  after  the  balance  was  struck;  but  it  mptaikmed 
was  not  expressed  that  the  balance  was  acknowledged,  or  the  bc^reUMT 
signatures  put,  at  the  time  of  the  date,  or  at  any  other  time  J»nkruptcy. 
before  the  date  of  the  commission  of  bankruptcy,  which  issued 
in  1808;  on  the  other  hand,  nothing  came  out  on  the  cross- 
examination  to  countenance  the  surmise  that  it  was  signed  after 
the  bankruptcy.     Lensj    Seijt.   contended,   that  the  account 
ought  previously  to  be  shewn  to  be  made  before  the  bankruptcy, 
because  after  the  bankruptcy  the  bankrupt  could  not  concert  an 
account  with  a  creditor,    nor  admit  any  thing  that  went  to 
support  his  commission  of  bankruptcy ;  and  that  though  the 
last  item  in  the  account  was  dated  in  1807,  and  if  it  was  made 
up  immediately  after  that  transaction,  it  would  be  evidence, 
yet,  that  inasmuch  as  there  was  no  proof  when  it  was  made,  it 
was  inadmissible.      Graham^  B.  thought  this  was  prima  facie 
evidence  to  go  to  a  jury,  that  the  account  was  made  at  the  time 
it  purported  to  be,  and  accordingly  left  it  to  them,  and  they     [  561  ] 
found  a  verdict  for  the  plaintiff. 

Ijens^  Seijt  had  in  Easter  term  last,  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  have  a  new  trial. 
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Pi^/i^  Seijt  iww  shewed  cau^e  ajriMC  ihM  rule/  imdt  ddn* 
tended^  tfaiat  imce  it  stood  at  kaal  indifiiSittitly  on  the  ^^tiienee^' 
whether  the  bBiikrapt  aigitothe  paper*  Wore  the  baiukiKftij 
or  after  if,  the  paper  and  the  date  m  if  w*c  primdjaeid  j^pMif 
of  its  being  made  at  the  time  it  purported  so  to  be;  todi(#at 
theteSaie  prop&t  to  be  submitted  to  Ae  jury.  He  also  argned 
from  the  intrinsic  evidence  affi)rded  by  the  date  of  items  on  fte 
other  side  of  the  account,  that  it  must  have  been  stated  on  thfe 
31st  of  October. 

Lensy  corUrd^  OMiteifdedy  the*  whether  the  paper  wu  ad- 
missible evidence  or  not,  depended  wholly  upon  the  time  when 
it  was  made,  and  the  plaintiflb  did  not  attempt  to  produce  any 
crndenoe  that  the  aocouilt  was  iill6\^ed  tA  die  time  vtihxik  the 
balflEnee  is  dierein  stated  Cd  have  been  due :  it  was  incumbent 
on  atietik  to  shew,  that  the  paper  was  of  such  a  description  diat 
it  toxSA  be  receited  in  evidence. 

MaN8¥i£ld,  C.  J.  The  very  materiality  of  tiiis  paper  d»-' 
pends  xxfOA  the  truth  of  its  being  acknowledged  before  fte' 
bsB^^ptoy :  that  must  be  proved  by  evidence  dehors  the  papers 

OiBBS,  J*  The  plaintifi  were  bound  to  shew  by  evideto^ 
diat  the  paper  whidi  they  wish  to  produce  was  made  and  sigiUd 
before  the  bamknipti^,  and  especially  as  it  seems  that  the  pfaia- 
tiflb  took  upon  themselves  to  give  evidence  of  an  actoal  acknoir« 
kdgment  by  the  bankrupt  besides  the  writing;  the^  therefore 
certainly  ought  to  shew,  as  part  of  their  cose^  at  what  time  the 
acknowledgment  was  made. 

Rule  absolute  for  a  new  trial 


j^mmmtki 
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Held  that 


Gould  vi  Bradstock. 


^'t^HIS  was  an  action  of  trespass  for  breaking  and  entering 
not  lie  against  X  the  plaintiff's  mill,  and  taking  his  goods.  The  defendant 
^'J^,^JJ^°  pleaded,  first,  the  general  issue;  secondly,  that  he  had  dii- 
apartraent  over  trained  on  the  plaintiff  &r  rent  of  the  mill  upon  a  demise  by 
toTis  tenant,  the  defendant,  and  that  after  the  five  days  elapsed,  he  had 
^^'^^/rH'f^*'     broken  and  entered  the  null  to  cet  at  the  distress,"  and  averred 

was  divided  ,*»».  i^  Vt.  * 

only  by  a        a  tender  of  amends  for  the  irregularity   under  the  statute 

11  G.  8.  c.  19.    Upon  the  trial  of  this  cause  at  the  Wbrcder 
Spring  Assizes  1812,  before  Marshall^  Ser)t«  the  evidence  wasy 


boarded  floor 

without  any 

ceiling,  for 

taking  up  the 

floor  of  his  own  ' 

apartment  and  cDteriog  through  Ihc  aperture  to  dtftraln  for  renU 


that 


'  nr  THE  FiFiT-sfifoim  Ybaa  or  GEORGE  III.  80i 

ff 

that  the  plaintiff  was  in  possestioB  of  a  papieMnill  omltained  in       ISIflL 
a<  buildingii  of  which  the  defendant  himself,  who  was  the  land'- 


lordf  occupied  the  upper  story«    A  wheel  in  the  lower  mill  was       ^^^^ 

partly  connected  wiA  the  floor  oi  the  upper  tenement,  and  co*   BAiMtock,' 

vmed  with  a  board ;  there  was  tlo  plaistered  ceiling  below  it 

The  defendant  took  up  tXe  board,  and  thereby  descended  into 

tlie  loom  below,  and  distrained  for  a  year's  rent  which  was  ill 

ttrear,  the  pbuntyp  having  teft  the  lower  part  locked  op,  and 

runaway;  and  the  question  was  made,  whether  the  entiyby 

that  aperture  to  make  the  distress  was  lawful.    The  yerdict 

passed  for  the  defendant :  with  liberty  to  the  plaintiff  to  move  to 

set  it  aside*    And  aceordingly  Shepherd^  Seijt  had  in  Easter 

term  obtained  a  rule  nisi  to  set  aside  this  verdict,  and  that  a  new 

txial  mighc  be  had. 

^  Best^  Serjt.  now  shewed  cause  against  that  rule ;  and  admit-  [  563  ] 
ting  the  law  to  be,  that  a  man  may  not  break  the  house  of  alio« 
ther  in  order  to  make  a  distress,  or  execute  a  writ  of  execution 
in  a  civil  action,  yet  he  urged,  that  the  law  in  that  respect  was 
not  to  be  carried  further  than  the  cases  had  already  gone.  Here 
die  defendant  had  not  broken  any  part  of  the  premises  of  the 
plaint^:  for  it  was  on  the  Judge's  report,  that  the  boards  whidi 
were  taken  up  were  the  boards  of  the  defendant,  and  the  floor 
of  his  own  room,  and  it  appeared  that  they  were  intended  to^  be 
taken  up ;  for  there  was  no  ceiling  to  the  room  below ;  though,  | 
in  order  to  distrain,  a  person  cannot  bredc  open  the  house,  yet  | 
if  he  finds  it  broken,  he  may  enter,  which  was  the  case  here^ 
for  the  taiking  was  after  the  breaking,  9  Vin^  Abr.  15S.  M^jX. 
2.  4*  7.  it  is  said  that  he  shall  distrain  for  rent  Tper  ostia  et/ine»^ 
irasm  And  the  protection  extends  only  to  the  outward  shell  of 
the  house :  now  here  the  defendant  was  already  within  the  inner 
door. 

Shepherd,  contra.  The  argument  that  the  defendant  may 
break  his  own  floor  to  enter,  would  go  to  this  extent,  that  if  a 
landlord  lives  next  door  to  his  tenant  he  may  pull  down  his 
party-wall  and  come  in  thereby.  May  a  landlord  come  down  a 
chinmey  to  distrain  ?  It  is  burglary  to  enter  through  a  chim- 
ney, though  in  so  doing  nothing  is  actually  broken,  and  if  goods 
had  been  stolen  through  this  hole  in  the  floor,  it  would  have  . 
been  burglary.  This  is  not  like  entering  through  an  aperture  \ 
found,  it  ia  an  express  breaking  for  the  purpose  of  entering. 
The  lessor  might  in  like  manner  have  taken  away  the  whole 
floor,  contrary  to  bis  demise  of  a  room  protected  by  an  indosuro 
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1811i«       on  six  sides.    The  floor  is  the  upper  barrier  or  surface  of  the 

*~ thing  demised,  and  if  a  stranger  had  broken  it,  the  plaintiff 

^  might  have  maintained  trespass.     And  if  the  defendant  *had 

P^AiifixopK.  dwelt  below,  and  the  phtintiff  above,  the  argument  would  hare 
[  *^64  ]  been  just  as  good  for  the  landlord  to  push  up  the  boards,  and 
BO  enter  and  distrain.  The  only  legal  mode  of  getting  into  a 
house  is  through  the  door.  The  right  to  go  in  must  depend  on 
the  legality  of  the  mode  of  opening;  if  he  may  illegally  break 
the  house  at  one  time  and  enter  at  another,  a  sheriff  might  do 
the  same,  ^nd  contend  that  an  execution  so  executed  was 
lawful. 

Mansfielo,  C.  J.  The  plaintiff  does  not  go  on  the  act  of 
11  G.  3.  c.  1 9.  to  recover  damages  for  any  supposed  irr^ular- 
ity :  he  goes  on  the  trespass ;  and  he  must  make  out  that  these 
boards  were  the  plaintiff's  sole  property,  which  as  they  were 
not:  what  is  decided  in  this  case  will  not  do  much  harm  or  good 
as  a  precedent,  for  probably  the  circumstance  never  happened 
before,  or  vnll  ever  happen  again  :  but  the  case  is  this;  the  de- 
fendant removes  the  floor  of  his  room,  which  floor  was  his;  it 
is  sud,  that  it  served  as  a  ceiling  to  the  tenant  below,  but  that, 
at  most,  could  only  make  him  tenant  in  OMnmon,  and  one  te- 
nant in  common,  although  he  probably  might  have  some  remedy 
or  other  for  being  disturbed  in  the  use  of  his  ceiling,  cannot 
bring  trespass  against  his  companion.  After  the  defendant  has 
\  moved  the  boards  he  can  get  into  the  house,  and  that  without 
I  a  trespass ;  and  when  he  can  get  into  the  house  without  trespass 
!  he  may  lawfully  distrain.  I  therefore  think  the  law  is*  with  tbe 
defendant 

The  rest  of  the  Court  concurring,  the  rule  was  discharged. 


I  565  ]  Kaul  v.  Jansen. 

JuneU:  KaHL  V.    CoLOGAN. 

The  lettert  ^  I  ^HESE  wcrc  actions  brought  by  the  assured  against  the 
the  aMunwl  Ui  A  underwriters  on  a  policy  of  insurance,  effected  the  ^th 
a  foreign  of  October  1807j  and  was  "  upon  coffee  and  suirar  on  board  the 

country,  stating    __  _         ,.  i  n  r       i  ^r    •    '  iij 

the  contents  of    Young  Conieliusj  at  and  from  London  to  Christtansand  and  Awr 

lettere  from 

another  agent  of  the  aBiured,  are  n^t  e^'idcnce  against  the  prracipal. 

sttrdan<i 
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slerdam^t  against  all  loss  or  damage,  risks  of  seizure  and  deten-        1612. 

tion,  or  capture,  in  or  out  of  port,  until  actually  safely  lodged,       

free  from  all  restraint,  in  a  warehouse  belonging  to  the  assured  ^^ 

at  j^terdatHf  warranted  free  from  British  capture."    These       Jakskv. 
causes  were  tried  before  Manffiddf  C.  X  at  GuildhaUj  at  the 
sittuigs  after  Michaelmas  term  1811,  and  at  the  trial  the  cap- 
ture^ interest,  and  licence,  were  clearly  proved.     It  appeared 
that  the  ship  sailed  in  the  end  of  November^  and  arrived  at 
Christiansand  on  the  20th  o(  December.     The  bill  of  lading  waa 
to  Christiansand  only,  to  Messrs.  Matthison  and  Co.,  the  agents 
there  of  the  plaintiff.     On  the  ship's  arrival  at  Christiansand  the 
captain  applied  for  a  clearance  for  Amsterdam^  which  was  re- 
fused, and  he  applied  again,  but  how  often,  did  not  appear ; 
but  at  one  particular  time  in  January  he  was  again  refused. 
There  was  no  evidence  from  whence  it  could  be  inferred  that 
though  the  Danes  refused  a  clearance  for  Amsterdam  they  would 
grant  it  to  any  other  place  afterwards.    In  January  permission 
was  obtained  at  Christiansand  to  land  and  sell  part  of  the  cargo 
there;  and  accordingly  50  or  60  casks  of  sugar,  and  200  bags  of 
coffee,  the  upper  part  of  the  cargo,  were  unloaded  under  bond. 
In  Febjuary  the  captain,  who  had  sailed  with  simulated  papers 
to  cover  his  cargo,  in  violation  of  the  confidence  of  his  owners, 
disclosed  to  the  Danisti  government  that  the  cargo  came  from      [  ^66  ] 
England ;  on  which  the  goods  were  seized.     Vaughan^  Serjt.  on 
behalf  of  the  defendant,  contended,  that  as  soon  as  tlie  clear- 
ances were  refused  at  Christiansand^  the  plaintiff  ought  to  have 
abandoned  to  the  underwriters,  if  he  conceived  that  the  voyage 
was  then  defeated  by  an  act  of  hostile  seizure :  but  instead  of 
taking  that  course,  he  had  elected  to  make  Christiansand  his 
port  of  delivery  in  lieu  of  Amsterdam^  and  had  taken  the  chance 
of  that  market ;  and  had,  by  taking  out  part  gf  the  goods  there, 
with  the  intention  of  selling  them,  voluntarily  put  an  end  to  the 
voyage,  and  discharged  the  defendant  from  the  policy.    An  an- 
swer in  Chancery  was  put  in  by  the  defendant  in  the  first  cause, 
in  which  the  plaintiff  admitted  that  the  voyage  to  Amsterdam  was 
abandoned  after  it  became  impossible  to  proceed  thither,  but 
not  before :  that  the  goods  were  landed  at  Christiansand  with  a 
view  of  terminating  the  voyage  there,   but  not  till  after  the 
clearance  had  been  refused :  and  that  the  voyage  was  terminated 
before  the  goods  were  seized,  but  not  before  they  were  detained: 
and  that  the  landing  of  the  goods  took  place  by  the  order  of 
Messrs.  Matthison*     And  in  this  answer  certain  letters  from 

*  '  Messrs. 
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161d.       Messrs.  Maithisonf  as  agents  to  the  plamtifl^  were  admitted  to 
liave  been  written^  and  copies  were  annexed  to  the  answer, 
the  defendants  proposed  to  read  in  die  first  canae^  and 


jAMBiDr.  in  the  second  to  read  the  letters  themselyes.  One  of  theae  lei* 
ten  was  from  WaUman  at  AnuterdoKh  containing  a  letter  wfaidi 
he  had  received  from  CoUinson^  a  person  at  JEsiUbi^  who  w»  a 
partner  in  Messrs.  MaUkisorfs  honse  at  Ckrisiiansimd,  and  was 
to  this  effect :  dated  Amsterdanu  <<  The  Ymmg  Cornelius  is  ar- 
riYed  in  ChrisHansandj  but  she  dare  not  depart  again,  which  is 
▼ery  good  news,  as  here  all  is  shut  up.  Messrs.  MatthiMon  and 
Co.  hare  communic^ed  this  to  me  from  Embden^  and  he  s^fs 

[  567  ]     that  hu  mercantile  house  re£srred  to  another  letter  in  which  aD 
is  said ;  but  that  letter  is  not  received,"  tec.    The  de&ndanfs 
contended  that  these  letters  were  part  of  the  transactions  of  the 
plaintiff  in  this  cause.     But  the  plaintiff  objected  to  their  being 
read,  contending  that  the  defendants  had  produced  no  evidenee 
of  any  thing  that  these  agents  had  done^  so  that  they  were  not 
witnesses  in  the  cause ;  but  that  even  if  they  were^  the  agenti 
themselves  must  in  this  case,  as  in  all  others,  be  called  to  gm 
their  testimony  on  oath.    Maesters  v.  Abraham^  1  JSsp.  575. 
And  the  plaintiff  further  contended,  that  the  letters  were  writ- 
ten without  any  authority  from  him.     Mansfieidj  C.  J.  thouf^ 
the  letters  were  not  evidence,  and  could  not  be  read :  and  ao- 
eordingly  the  plaintiff  had  a  verdict  in  each  of  the  actions;  but 
the  Judge  reserved  the  point.    And  in  Hilary  term  last,  Len 
and  Vaughan^  Serjts.  for  the  defendants,  obtained  a  rule  md  to 
set  aside  the  verdicts,   and  that  new  trials  should  be  had; 
against  which  rules 

Shepherd  and  JBest^  Seijts.  in  Easter  term  shewed  cause,  and 
contended  that  though  where  an  agency  has  been  clearly  esta* 
blished,  what  an  agent  says  or  does  is  evidence,  as  in  making 
a  contract ;  still  it  goes  no  further ;  and  what  he  says  of  a  coih 
tract  after  it  is  made  is  not  evidence.  In  insurances,  the  hir 
ten  of  agents,  describing  the  state  of  the  ships,  are  evidence; 
but  only  to  shew  the  extent  of  the  knowledge  of  the  assured  ca 
the  subject  at  the  time  of  the  insurance,  and  as  part  of  the  ra 
gesta.  So  also,  letters  in  many  other  cases  are  admissible,  bot 
not  as  if  they  were  metamorphosed  into  witnesses,  and  pot 
into  the  box  to  swear  the  fect^  contained  in  them ;  for  when 
the  witness  is  in  the  box  his  letters  are  not  admissible ;  but 
only  his  own  evidence  of  what  he  Jias  done,  Maesters  v.  Abraham 
Bat  in  this  case,  any  tiling  that  Waltman  wrote  at  Amsterdam 

could 
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oould  not  proTe  what  happened  at  CkrisHansand.    It  does  not       1815L 
ifipear  even  to  be  proof  that  Amsterdam  is  shut  up,  as  he  says; 
fiw  he  was  only  to  be  eoasignee  of  the  goods,  in  case  the  ship 
anmd  ai  Jmsierdaw^  and  as  the  ship  did  not  arrive  tbeve^  he 
mm  not  consignee.    He  did  not  even  profess  to  write  this  m- 
fosmatioii  as  of  his  own  knowledge*    A.  writes  to  B.  that  O. 
had  written  to  ^  saying  that  ZX  had  written  to  C.  that  oei^ 
Cain  &cts  had  occurred.    If  WaUman  were  now  ^uunined  in 
person,  ha  could  only  say  that  CoUinson  had  told  him,  that 
Matthiwm  had  told  him  CotUmon^  that  certain  events  had  h^ 
pened  at  Ckristiansand*    If,  (which  is  still  stronger,)  tiie  plaiiH 
tiff  had  been  at  CkrisUatwrnd,  and  WaUman  Imng  in  the  wit- 
msa  box,  had  sworn  that  CMinson  told  him  that  the  plaintiff 
had  told  him  CoUinsoUj  that  such  events  had  happened,  that 
evidence  would  not  have  been  admissible ;  for  the  dediarations 
cff  agents,  to  be  admissible,  must  at  all  events  be  of  things 
they  know  of  their  own  knowledge,  and  not  of  what  they  have 
heard  from  others.      Bauerman  v.   Badeniusj  T   T.  JR.  668. 
Bduerman  was  agent  for  the  person  feaUy  interested,  and  had 
stated  in  the  course  of  the  transaction  that  the  captain  was  not 
at  ail  to  blame.    It  was  urged  that  his  statement  was  not  ad- 
missible as  evidence;   but  the  Court  held  it  was,    because 
Bauernuin  was  the  plaintiff  on  the  record,  and  therefore,  though 
not  interested,   all  that  he  had  said  or  done  was  evidence. 
But  if  the  party  interested  had  chosen  to  be  plaintiff  ibr  him- 
self then  it  may  be  inferred  from  what  Lord  Kenyon  said,  that 
Banerman's  letter,  written  after  the  time  of  the  transaction^ 
would  not  have  been  evidence.     In  that  case.  Biggs  v.  Lat^ 
rence,  3  T.  B.  454.  was  cited :  but  there  the  acknowledgment 
of  Wood  was  part  of  the  res  gesta :  a  cargo  was  sent  firom  Jer- 
sey,  a  party  named  Wood  was  sent  as  the  agent  to  fetch  that 
4MU]go ;  his  receipt  for  the  cargo  was  then  shewn ;  it  was  urged 
that  it  was  not  evidence,  but  the  Court  held  it  to  be  admissi-     [  569  1 
ble«    Tliat  case  was  extremely  different  from  this.    The  same 
doctrine  is  confirmed  by  Grants  M.  R.,  who>  in  Fatrlie  v.  HastingSf 
10  Vies.  127.,  recognizes  Maesters  v.  Abraham^  and  says,  if  any  fact, 
aiaterial  to  the  interest  of  either  party,  rests  in  the  knowledge  of 
an  agent,  it  is  to  be  proved  by  his  testimony,  not  by  his  mere 
Assertion ;  if  the  letter  of  an  agent  was  offered  as  testimony 
of  a  pre-existing  agreement,  it  was  properly  rejected.    John^ 
son  V.  Wardf  6  Esp.  48.  accords.     So,  a  captain's  protest  can- 
aet  be  read  in  evidence,  although  the  captain  is  agent  of  the 

owner. 
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owners  Senat  v.  Portcrj  7  T.  B.  158.  Neither  are  these 
letters  the  more  admissible  because  tbey  are  written  te  the 
plaintiff.  If  a  thing  is  said  to  a  man,  are  temtSf  and  not  cbiH 
tradicted,  siUnce  is  said  to  give  consent;  bat  even'  that  is  not 
evidence  in  respect  of  the  speaker,  but  iil  respect  of  the  con-* 
dact  of  him  to  whom  it  is  said:  but  as  to  a  letter,  it  is  not 
seen  what  answer  is  given,  or  what  is  said  upon  receiving  a 
letter,  or  what  is  the  deportment  of  him  who  receives  it*  If 
this  letter  could  be  read,  and  a  similar  letter  had  been .  after- 
wards written^  to  say  the  prior  iilformation  was  not  tme^  the 
plaintiff  might  give  in  evidence  the  first  letter,  but  could  not 
be  compelled  to  produce  the  second;  so  the  error  would  be 
divulged,  but  not  the  correction  of  it  Nor  are  the  letten  the 
more  admissible  in  evidence  because  they  are  appended  to  the 
answer  in  Chancefy.  JRoe^  ex  dem.  Pellati,  v.  Ferrarsp  2  Bou 
4*  Pt<2{*  548.  Chambre^  J«  held  that  <^  where  one  party  rea& 
a  part  of  the  answer  of  another  party  in  evidence^  he  makes 
the  whole  admissible^  only  so  fieur  as  to  waive  tfny  ofajeotion  Ur 
the  competency  of  the  party  making  the  answer;  and  that  he 
does  not  thereby  admit  as  evidence  all  the  fiicts  wbieh  may 
happen  to  have  been  stated  by  way  of  hearsay  only,,  in  the  cdurse 
of  the  answer  to  a  bill  filed  for  a  discovery."  If  the  account 
given  of  a  transaction  by  an  agent  were  to  be  evidence,  thcie 
is  no  man  who  might  not  be  ruined  by  his  agent's  loose,  or, 
perhaps,  treacherous  conversation :  for  it  follows  that  if  a  man 
is  once  constituted  an  agent,  though  it  be  for  a  particular  puF^ 
pose,  he  would  make  every  thing  that  the  agent  may  sajr^ 
evidence,  even  if  he  has  it  from  hearsay,  transmitted  through 
any  number  of  persons. 

LcTis  and  Vaughan^  contra.  The  case  of  FeUatt  and  Ferran 
does  not  apply ;  it  only  decided  that  although  a  party  admit 
he  has  heard  any  circumstance,  that  hearsay  admission  will 
not  avail  against  himself;  and  Fairlie  v.  Hastings  was  decided 
upon  the  ground  that  the  person  was  not  Hastings^  agent.  The 
case  of  Bigg  v.  Laurence  was  not  answered,  nor  has  it  been 
overruled :  and  it  was  decided  by  BuUer^  J.  no  light  authority. 
In  the  subsequent  case  of  Bauetman  v.  BadeniuSy  the  question 
was,  whether  the  declarations  of  the  plaintiff  on  the  record 
might  be  given  in  evidence ;  and  Lord  Kenyan  held  they  ftiight. 
And  as  to  Senai  v.  Portei\  that  was  a  question  whether  a  pr6» 
test  of  the  captain,  handed  over  by  the  plaintiff,  could  be  re- 
ceived or  not;   and  that  he  may  be  answered  by  saying  that 

qwHd 


IN  THE  Virm-^ascov^  Year  of  GEORGE  IIL  570 

qwad  koe  he  was  not  agent    As  little  do  those  authorities^  that        1813. 
anbaeqaent  declarations  of  an  agent  respecting  a  past  transao  - 

tioo.  are  inadmissible^  shake  the  case  of  the  defendant;  for  theses        ^^^ 
letters  are  in  &ct  accounts  of  sales ;   and  an  account  of  sales      Jamsek. 
mxild  ndt  cease  to  be  evidence  because  the  sale  was  finished, 
and  was  a  past  transaction.     The  mere  question  is,  whether  the 
aceounts  receired  and  transmitted  from  one  agent  to  another, 
are  not  all  parts  of  the  res  gesta^  and  therdbre  admissible 
against  the  principal.     The  plaintifis  have  laboured  to  prove 
that  Christiansand  became  the  end  of  the  voyage,  not  from 
dioice^  but  from  absolute  necessity.    But  it  is  immaterial  to 
the  defendant  which  was  the  cause.     At  the  time  of  the  ship's 
first 'Stopping  at  Christiansand  it  was  a  matter  of  necessity,  but     [  ^71  ] 
tike  (daindfis  afterwards  made  it  a  matter  of  choice, .  having  the 
prospect  of  a  good  market,  and  the  voyage  which  was  at  first 
intended  to  have  terminated  at  AmsterdoMj  was,  by  the  election 
of  the  party,  terminated  at  Christiansand;  the  subsequent  con- 
fiscation was  long  after  the  voyage  had  terminated,  and  after 
the  onderwriters  were  thereby  discharged  from  their  risk.    This 
bmng  so,  the  question  is,  whether  the  letters  representing  what 
was  then  passing,  the  conduct  then  necessary,  and  the  reasons 
why  the  plaintiffs  pursued  it,  are  not  primd  Jade  to  be  heard. 
Tkt  cause  of  the  loss  was  the  disclosure  made  bv  the  master, 
at  a  time  long  after  these  letters  were  written.    The  argument 
used,  that  not  the  letter,  but  the  conduct  of  the  person  receiving 
the  intelligence,  is  the  evidence,  is  not  applicable  here;    for 
what  could  the  receiver  of  the  letter  deny  here  ?    The  letters 
are  used  as  evidence  of  the  conduct  of  the  principal,  that  the 
ship  did  terminate  her  voyage  at  Christiansand,  he  intending 
thi^  she  should  there  terminate  it.     The  agency  of  the  writers 
to  dispose  of  the  cargo  was  admitted,  and  it  was  not  suggested 
that  they  had  exceeded  their  authority.     This  is  a  matter  of 
great  importance  in  the  commercial  world,  for  the  attendance 
«f  all  these  witnesses  cannot  be  compelled,  scattered  as  they  are 
111  diiGarent  parts  o£  Europe.  Cur.  adv.  vuU. 

The  Court  having  decided  against  the  admbsion  of  the  letters 
io  evidence  in  the  case  oi  Langhom  v.  Mlnutt,  ante  511.,  which 
was  argued  and  determined  after  this  argument,  they  did  not 
a§ain  advert  to  that  point  in  giving  their  judgment  upon  this 
oaat,  which  was  now  delivered  by 

Mamspield,  C.  J.  In  this  case  it  is  not  necessary  to  state 
Vol.  IV.  Go  all 
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to 

1812.       all  the  evidence,  which  appears  to  be  insufficient  to  make  out 
"*""""*      the  proposition,  that  the  plaintiffs  voluntarily  abandoned  the 
J^        voyage,  and  terminated  it  at  Christiansand ;  and  therefore  it 
Jansen.      does  not  seem  that  we  are  authorized  to  say  the  decision  the 
jury  came  to  was  wrong.     First,  the  ship  was  detained  as  soon 
as  she  came  to  Christiansandj  and  the  clearance  was  asked  fi)r 
to  Amsterdam  and  refused :  nor  was  there  any  reason  to  think 
the  Danes  would  have  granted  a  clearance  to  any  other  port 
which  they  refused  to  Amsterdam*     If  the  ship  chose  to  go  into 
a  hostile  port,  and  incur  confiscation,  that  was  nothing  to  the 
'Danes ;  therefore  the  construction  of  that  refusal  is,  that  they 
refused  to  let  the  ship  go.     Then  it  seems  that  as  the  ship  was 
detained  almost  immediately  <m  her  arrival,  every  thing  which 
afterwards  happened  must  be  referred  to  that  detention  of  the 
ship.     As  to  the  goods  being  secured  by  bond,  that  probably 
was  to  secure  that  the  goods  should  not  be  carried  away  by  the 
•owner.     In  February  the  captain  betrays  his  secret,  and  the 
goods  are  confiscated;  and,  therefore,  as  it  does  not  appear  that 
at  any  time,  afler  the  ship's  arrival  there,  the  goods  were  under 
the  dominion  of  the  owners,  so  that  tlie  owners  might  have 
sailed  away  with  them,  we  are  of  opinion  that  notwithstandiog 
the  landing,  the  policy  continued  in  force,  and  the  underwriters 
.remained  liable ;  the  verdict,  therefore,  in  both  cases  is  right, 
and  the  rules  must  be  discharged. 

Rules  discharged 


Jitrieis.  Hull  v.  Blake. 

of  thTdi*^rt  ^^OSSJSr,  Serjt  moved  to  amend  after  plea  the  original  writ 

name  refused  in         of  entry  sur  disseisiu  en  le  posti  and  the  count  thereon,  by 

^""dufehh^Z   striking  out  the  words  « the  elder."     *It  appeared  by  affidavit 

ieposf,  that  Nicholas  Stead  the  disseisor  had,  at  the  time  of  the  disseisin, 

[  *575  ]     a  father  living,  named  Nicholas^  and  at  the  commencement  of 

the  suit  he  had  a  son  living,  whose  name  was  Thomasj  but  whiii 

had  been  supposed  to  be  Nicholas^  and  in  consequence  thereof 

the  disseisor  had  been  described  in  the  writ  and  count  as  ^^- 

cholas  Stead  the  elder.     The  tenant  had  pleaded  that  Nicholoi 

Stead      h 
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Stead  the  elder  did  not  disseise  the  demandant  in  manner  and  1812. 

form,  and  the  demandant  conceiving  that  these  words  wonld  

refer  to  Nicholas  the  father,  thought  he  could  not  safely  pro-  ^^ 

ceed  to  trial  without  amending  his  writ.  Blake.    ' 

The  Court  refused  the  appKcatioti. 


p* 


Paicb^  Demandant ;  Williams,  iTenant ;   and  Lord  Somers       J^une  t3. 
and  Edward  Charles  Cox,  Vouchees. 

THE  acknowledirment  in  this  case  of  Edward  Charles  Cocks  ^.  Notarial  seaf 
was  taken  m  Partugalf  and  attested  by  a  notaty  pubhc,  as  in  attettiog  the' 
required  by  the  rule  of  Court,  Hilary  term,  14  Q.  3.,  except  that  ^X^^J^ 
it  was  without  a  notarial  seal.     The  parties  and  the  transac-  mentofa 
tlons  Were  verified  by  the  certificate  of  the  English  colisul  at  country  whw* 

Usban.  thtfnotarief  do 

not  me  a  seal*- 

I^ensj  Serjt.  moved  that  the  Appearance  might  be  recorded 
Open  an  affidavit  that  it  was  not  the  practice  for  notaries  in 
Portugal  to  have  a  notarial  seal,  in  which  case  the  Court  would 
dispense  with  the  literal  observance  of  their  rule.  Crttttenden 
y.  Bowbelli  ante  1.  144. 

Rule  absolutcr. 


Addison  v,  Gandassequi.  f  574  J 

Junt  15. 

^T^HIS  was  an  action  for  goods  sold  and  delivered,  and  waii      -^.^ »  m«^ 
•*•   tried  before  Mansfield^  C.  J.  and  a  special  jury,  at  the  es  goods  of  £., 
sittings  at  Gmldhallj  after  Michaelmas  term,  1811,  when  it  ap-  ^^^^^^'"^ 
peared  that  the  defendant  was  a  member  of  a  Spanish  trading  sent  and  selecur 
Corporation,  called  the  Philippine  Compam/t  and  was  a  director  ^pSJJIu^'with 
€M  tbut  company,  and  had  come  over  to  England  to  select  a  A  the  price  and 
^ge  assortment  of  goods  destined  for  Lima.     iMrrazabalj  Me-  the  purchase, 
i'    J"?^,  and  Trotiaga^  a  house  established  ia  Londoni  assisted  him  ^^^g**  ^' 
^  providing  the  goods,  and  they  having  applied  to  the  plaintiff,  amount, and  de-* 
^th  whom  they  had  previous  dealings  for  20  years,  the  plamtiff  ^OTouIirand^i^ 

commtasion. 
B,  credits  A.  in  his  books  and  invoices.    B.  cannot  recover  the  price  of  the  ^oods  against  C. 

O  o  2  went 


57i  CASES  IN  TRINITY  TERM 

1S12.       went  by  appointment  to  the  house  of  Larraxabtd  and  Co.  in  tiie 

•      city,  with  patterns  of  iroods;   he  found  the  defendant  therey 

^^  who  examined  various  patterns,  cheapened  the  t)rice8,  mentioned 

GANDAan-    the  market  for  which  they  were  intended,  told  (be  plamtiff  he 
^  should  charge  the  long  price,  and  he,  the  defendant,  would 

himself  receive  the  bounty  on  exportation,  and  stipulated  for 
fifteen  months'  credit ;  he  took  the  goods  home  to  his  house 
in  Clarges-sireetf  and  kept  them  a  week  to  examine,  and  a  derk 
from  the  plaintifiTs  house  frequently  attended  on  him  there  to 
shew  and  explain  the  patterns.     The  plaintiff  received  a  written 
order  from  Larrazabal  and  Co.  for  a  qiiantity  df  these  goods; 
after  which  the  defendant  required  of  the  plaintiff  aa  abatemoit 
of  6/.  per  cent,  on  the  prices  of  them,  which  the  plamtiff  refused 
to  make,  and  the  parties  were  about  to  terminate  the  OWMtys 
but  at  length  the  defendant  agreed  to  give  the  whok  prioe  r^ 
quired,  and  told  the  plaintiff  he  might  proceed  to  eaoeciile  the 
order.    The  plaintiff  and  his  clerks  repeatedly  had  otber  meet* 
ings  with  the  defendant,  and  several  other  parcels  of  goods  were 
[  575  3     ordered  by  Larrazabal  and  Co.,  which  had  been  selected  by  the 
defendant  at  those  meetings.    Larrazabal  and  Co.  referred  the 
plaintiff  to  the  defendant  for  instructions  as  to  the  mode  in 
which  the  goods  were  to  be  packed  for  exportatiouy  and  the 
defendant  gave  those  instructions.    The  invoices^  were  all  made 
out  by  the  plaintiff  to  Larrazabal  and  Co.  and  they  were  debited 
in  the  plaintiff's  books  for  the  amount  of  the  long  price.    Lar- 
razabal  and  Co^  in  their  books  debited  the  defendant  with  the 
amount  of  the  invoices,  and  also  with  a  commission  for  pur- 
chasing them,  of  2L  per  cent,  on  the  amount,  which  was  their 
ordinary  mode  of  dealing  with  the  defendant,  and  they  credited 
the  plaintiff  with  the  amount  of  the  invoices.     Uppn  an  occasion 
subsequent  to  these  sales,  Lan-azabal  and  Co.  having  applied 
to  purchase  some  goods  of  the  plaintiff,  the  plaintiff  said  be 
thought  he  had  for  that  time  extended  his  credit  far  enough  to 
Larrazabal  and  Co.,  and  declined  furnishing  the  goods.    l/B^ 
razabal  and  Co.  gave  the  orders  for  packing  and  shifting  tbc 
goods,  and  in  their  own  names ;  but  in  pursuance  of  instractioiii 
given  by  the  defendant,  chartered  a  vessel  to  Ltma^  in  whidi 
these  goods  were  conveyed,  and  instructed  the  master  not  ts 
part  with  the  return  cargo  until  payment  of  4he  £^eigfat  isi 
amount  of  LarrazabaV&  demand  on  the  defendant.     Tlie  mastBT 
did  not  deliver  the  return  cargo  but  in  ccmsequence  of  instrao- 

tions  from  Larrazabal  and  Co.,  after  a  sum  of  72,0001.  had  been 

*  deposited 
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4m. 


THESE  cases  are  not  reported,  but 

by  the  brief  and  notes  of  the  counsel 

fcr  tee  of  the  parties  ;die7  appeared 

..to  be  to  the  foUowiiig  effisct.    The 

finaer  wBt  tried  at  the  sittiiiigs  after 

Trimiisf  tenn,  1804,  and  the  latter  at 

the  sittings  after  MUkaeimas  term, 

1«04,  before  MarufieU^  C.  J.    The 

£Ktt  were^  that  the  defendanc,  Jhdg* 

iw%  had  formerly  been  a  clerk  \nth 

iMfifcy  Lmdsmy^  »d  Co.«  and  aAe»- 

'    wanU  set  up  in  business  for  himself 

fad  had  a  counting-house  for  himself 

at  the  house  of  Smi^^  Lindsay^  and 

Gb^  which  the  vendors  knew ;  that 

htf  podiated  goods  himself  and  di- 

itcledilie  Ttndors  to  draw  bills  apon 

},  StfUilh  LindMLff  and  Co.,  aad  make 

.  ,  f|«t  iBHroices  to  (hat  house,  which  was 

"  'npi  a  hpiM^qf  good  credit,  ancTwith* 


Mr4«>«<-.«li 


'iitint^'Hodiioh  dbtMT  not 


have  obtained  credit  and  made  the 
purchases.  Smithy  Lindsay f  and  Co. 
received  fix)m  the  defendant  a  comw 
mission  «f  from  s  and  half  to  5  per 
€emt.vpon  the  goods*  The  vendom 
entered  the  goods  in  their  own  books^ 
in  die  names  of  Smhhf  lAndsa^i  and 
Co.  made  out  the  invoices  in  die  names 
of,  and  sent  them  to  Smithy  Lhdsaft 
and  Co.,  and  dfew  bills  upon  them 
for  the  amount,  which  Smi^  lind' 
My,  and  Co.  accepted :  the  defendant 
insisted  that  he  purchased  as  die  agent 
of  Smi^t  Undsafi  and  Co.,  and  ia 
theii^  names,  and  on  their  acoottnt» 
as  he  used  to  do  when  in  their  em- 
ploy. There  was  proof,  however,  of 
his  being  the  principal,  and  having 
bought  the  goods  on  his  own  acpount : 
The  plaintifis  obtained  a  verdijiit,  and 
MMufiem  t:S^  m  '4«kimii^{4>  the 

evidence 


[  576  ] 


4ipi»ited  byr  ihe  defendaut  for  their  seouvHy-     Gne  of  ihe        \%\%. 
jiMlners  in  their  liouse»  whicfa  had  become  baokrupt,-  bmig      ^        * 
lexaminedy  stated,  that  the  house  purchased  these  gooda^  of^rtlie      ^^^^ 
.pUnntiff  on  tbeir  own  credit  and  account,  as  they  would  9t^    <SUMMnt- 
*Qtll«r  goods., for  which  they  had  occasion  in  their  trade^  a|id 
JLmromib^  and  Co.  had  insured  the  goods  in  their  own  namesi 
Son  which  they  had  a  further  commission  of  a  half  per  eeni* 
•The.plaintiff  contended  that  thoi^h  the  credit  was  given. to 
Zmtambai  and  Co.*  yet  that  as  the  defendant  had  the  goodap  he 
mm  liable  to  pay  for  them ;  and  that  this  was, only  the  common 
.cane  of  a  broker  buying  for  his  principal :  the  principal  when 
^isdiWd  is  liable.     Mttmfieldj  C.  J.  left  it  to  the  jury  ix^edier 
Jj^TOuabal  did  act  as  broker  or  not,  and  observed  that  as  the 
-defendant  saw  and  handled  the  patterns,  and  was  seen  in  the 
buiinessy  if  he  had  been  the  purchaser,  most  probaUy  the  credit 
^lioold  have  been  immediately  given  to  him ;  the  jury  under  these 
•.curcumstances  being  of  opinion   that  the  goods  were  sold  to 
JdanroMabal  as  principal,  found  a  verdict  for  the  defendant. 

Best^  Sei}t.  for  the  pkuntifl^  in  pursuance  of  liber^  reserved 
.at  the  trial,  obtained^  in  last  Hilary  term»  a  rule  nm  to  enter 
H  verdict  for  the  plaintiff:  he  cited  the  cases  of  BaiUon  v.  Hodg-- 
jfOMp.and  Pede  v.  Hodgson  (a). 

Shepherd^ 

{a)  Railton  v.  Hodgson,  and  Pbels  v.  HoDGysoN. 
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Shepherd,  Serjt  in  Easier  term  last  shewed  cause  against  the 
rule,  contending,  in  the  first  place,  that  the  rule  could  not  be 
made  absolute  in  the  shape  in  which  it  was  moved;  for  though 
the  Court  should  think  the  defendant  was  not  entitled  to  fi 
verdict,  it  was  not  clear  the  plaintiff  was ;  and  the  rule,  if  any, 
should  be  for  a  new  trial.  He  further  contended  that  the  effect 
of  the  evidence  was,  that  Larrazabal  was  not  the  agent  of  the 
defendant  in  the  affairs,  but  was  in  fact  the  principal  to  whom 
the  credit  was  given,  for  that  otherwise  the  defendant  could 
never  have  obtained  the  goods ;  for  no  one  would  have  given 
credit  to  a  person  unknown,  and  from  whom  creditors  would 
have  no  means  of  compelling  payment  but  by  arrest.  And  he 
relied  on  the  fact  that  the  plaintiff  being  applied  to  for  tome 
other  goods,  did  not  refuse  to  give  the  defendant  any  further 
credit,  but  said  they  would  giye  Larrazabal  no  further  credit 

Best  and  Faughauj  Serjts.  in  support  of  the  rule,  contended^ 
that  as  there  was  no  fact  in  dispute  in  the  case,  the  plaintiff  was 
entitled  to  have  the  rule  to  enter  a  verdict  for  him.  They  ii^ 
sisted  that  in  this  case  Larrazabal  was  the  mere  agent  €^  the 
defendant,  which  was  indicated  by  his  receiving  commission. 
But  the  plaintiff  in  fact  had  the  security  of  boUi  parties ;  for 
under  the  written  order,  which  did  not  affect  the  real  buyer, 
Larrazabal  and  Co.  were  liable ;  and  the  defendant  was  liable, 
because  he  had  the  goods,  which  raised  a  sufficient  contract : 
for,  by  the  law  of  England^  he  who  has  the  goods  shaU  be 


evidence,  observed  to  the  jury»  ^that 
it  was  admitted  these  goods  were 
never  delivered  to  Smithy  Lindsaify 
and  Co.;  the  defendant  had  the  goods, 
and  the  profits  andjoss:  Smithy  Lindr- 
ioyy  and  Co.  were  only  to  have  a 
.commission,  for  which  they  lent  their 
credit.  Suppose  a  principal  author- 
izes a  factor  to  sell  goods,  and  he  sells 
in  his  own  name,  the  principal  may 
call  upon  the  vendee  for  payment. 
It  appeared  that  Hodgson  had  been  a 
trader  from  179S.  Suppose  Hodgson 
had  not  been  known  to  be  the  buyer, 
he  would  have  been  liable;  Smithy 
Lindsay^  and  Co.  would  obly  have 
been  nominal  buyers.  If  Hodgson  had 
really  paid  Smith,  Lindsa^f  and  Co., 
it  would  have  depended  upon  circum^ 


stances  whether  he  would  be  liable  to 
pay  for  the  goods  OFer  again ;  if  k 
would  have  been  unfair  to  have  made 
him  liable,  he  would  not  have  been  so* 
What  pretence  was  there  that  tbp 
plaintiffs  should  be  thrown  upon  the 
insolvent  estate  of  Smith,  Limdsmft 
and  Co.,  who  never  had  the  goods? 
This  was  a  stronger  case  than  that  of 
a  dormant  partner.  The  buyer  most 
be  liable,  though  a  third  persoD  ma| 
also,  unless  there  is  an  express  s^gree- 
nient  that  the  buyer  shall  not  be  lia- 
ble." The  jury  found  a  verdict  for 
the  plaintiffs.  A  motion  was  madeii 
the  following  term  to  set  aside  the 
verdict,  and  have  a  new  trial;  but  the 
Court  refused  it 

obliged 
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obliged  to  pay  for  them.  It  had  been  admitted  that  when  a  1812. 
lir(ds;er  contracts  for  a  principal  unknown,  when  such  principal 
is  discovered  he  may  be  sued ;  and  so  if  one  partner  only  con- 
tracts, the  others,  when  discovered,  are  liable.  They  cited 
Railtcn  v.  Hodgsony  Pcde  v.  Hodgson^  and  Powel  v.  Nelson,  cited 
by  Lord  Ellenborough,  C.  J.  in  Patterson  v.  Gandassequiy  15 
Easlf  65.  Waring  v.  Favenc,  1  Campb,  85.,  and  Sj/nier  v.  Suwer' 
crapfy  1  Campb,  109*  The  principal  could  only  be  discharged 
by  pajrment,  and  that  payment  must  be  to  the  vendor,  if  he  is 
known;  if  unknown,  the  vendee  must  pay  the  agent;  but  unless 
he  pays  one  or  the  other  he  is  liable.  fVyatt  v.  Marquis  qf 
Hertford,  3  East,  147. 

Shepherd,  in  reply  on  the  cases,  contended  that  the  authorities 
of  Wyait  v.  The  Marquis  ofHaiford,  and  Pcnjoel  v.  Nelson,  did 
not  ^>ply :  the  last  was  a  question  of  fraudulent  payment  to  the 
fi^Cor  by  the  principal,  after  knowledge  of  the  factor's  not  having 
pudy  and  notice  to  pay  to  the  vendor,  which  Lord  EUenborough 
held  to  be  a  payment  in  his  own  wrong,  for  he  had  no  right  to 
pay  the  fisictor  till  he  saw  the  seller  paid.     The  cases  of  Railtcn 
T.  Hodgson,  and  Peele  v.  Hodgson,  are  more  like  this,  but  are  an 
ex  parte , account  of  the  cause;   and  as  the  rule  tiisi  was  not 
granted,  the  subject  was  not  discussed,  and  therefore  the  coses      £  579  J 
were  of  less  authority. 
The  Court  took  time  to  consider,  and 

Mansfield,  C.  J.  now  gave  the  judgment  of  the   Court. 
This  is  a  motion  made  for  a  new  trial,  the  verdict  having  been 
given  for  the  defendant.     The  circumstances  of  the  case  are 
very  Angular.     The  motion  is  made  on  the  ground  tliat  though. 
the  actual  vendees  of  the  goods  were  Larrazabal  and  Co.,  yet 
that  the  verdict  ought  to  have  gone  against  the  defendant,  as  the 
person  for  whom  the  goods  were  bought  by  Larrazabal  and  Co. 
I  left  it  to  the  jury  to  consider  whether  Larrazabal  and  Co.  were 
acting  as  factors  for  the  defendant,  or  whether  the  goods  were 
bought  by  the  defendant  himself,  who  was  acting  for  the  Philippine 
Company.     In  certain  cases  it  would  undoubtedly  be  a  monstrous 
thing  to  charge  the  defencjant,  but  in  this  case  there  would  be 
no -such  hardship,  because  the  defendant  had  received  the  money 
of  the  Philippine  Company.    The  order  was  given  by  tlie  house 
cX Larrazabal  and  Co.,  and  the  invoice  was  made  out  to  them; 
and  the  goods  were  put  on  board  the  ship  called  the  Archduke 
Charles,  chartered  by  Larrazabal  and  Co.,  under  bills  of  lading 
which  compelled  the  captain  to  deliver  the  goods  to 'their  order; 
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i6F9.       so  that  tbr^ugbout  the  transaction,  irom  the  bq^ning  to  fii# 
tod^'tfao  goock  arfe  treated  as  purchased  by  LarrMmbtd  and  Ga 
It: was  proved  that  the  defendant  was  at  the  coniiting^boiiae  of 
Ijarrazabal  and  Co.,  and  was  shewn  a  varie^  of  goods.     The 
defetidfcnt  objected  to  the  price  of  the  goods,-  and  there  via  a 
long  treaty  r^peeting  the  terms  of  payment  fi>r  theme  what 
had  passed  between  Larrazabal  junior  and  the  plaintiff  4iA 
not  appear  at  the  trial;   but  it  was  given  iki  cvid^oe,  thai 
[  580  ]    •Ae   former  had    Aiet   the  plaintiff  before  the  plaintiff 
the  defendant  at  the  coanting-house  of  Larrazatal  and 
Directions  were  given  by  the  defendant  how  the  goods  wera  io 
be  packed ;  so  it  was  very  clear  from  all  these  traasacttoEM  llM 
these  goods  were  intended  for  the  defendant,  not  individilsOy, 
(although  he  was  a  partner  in  the  adventure)  but  for  the  vsa  ii 
this  company^    Mpore^  the  captain  'of  the  ship,  went  to  JUm 
with  thelgoods,  and  accounted  with  the  defendant  for  the  pvo- 
ceeds  of  the  cargo,  but  not  till  after  he  had  written  to  L&rrmzMbd 
and  Co.,  and  received  orders  for  him  so  to  do.    The  ordfUi  to 
the  shipper,  to  the  packer,  and  broker  were  read ;  all  of  wUsh 
were  made  out  in  the  name  of  Larrazabal  and  Co.    A  wittMSfi 
Trotiaga,  from  Larrazabal s  house,  proved  that  be  bought  ihess 
goods  for  his  own  house,  exactly  as  he  would  buy  any  etbff 
goods ;  that  he  had  been  four  years  partner ;   he  was  in  tb 
house  of  the  plaintiff  when  an  order  for  further  goods  was  pro- 
posed, and  the  plaintiff  said  he  could  not  give  Larrazabal  and 
Co.  any  further  credit.     Larrazabal  and  Co.  gave  credit  to  tbe 
plaintiff  in  their  books  for  the  amount  of  these  gdod^.  and 
debited  the  defendant.     70,000/.  had  been  paid  as  a  A&poA^ 
and  was  now  in  the  Bank,  to  abide  the  event  of  this  clause,  whidi 
I  did  not  understand.     I  left  it  to  the  jury  to  say  whether  thb 
were  the  common  case  of  a  merchant  here  buying  for  his  cor- 
respondent abroad,  on  which  he   charged  a  commissicftii  or 
whether  it  was  the  case  6f  a  factor  buying  goods  for  bis  prin- 
cipal;  and  they  found  for  the  defendant.     None  of  the  caiei 
that  have  been  cited  at  all  resemble  this  case ;   for  althovgb 
it  was  not  said  expressly  that  the  plaintiff  did  not  look  to  the 
defendant,  yet,  upon  all  the  circumstances  of  the  transActioOy  it 
evidently  appears  that  he  did  not.     And  if  a  man  selling  to 
another  for  the  use  of  a  third,  who  stands  by  and  is  kaomii 
may  make  the  contract  with  the  buyer,  without  making  ^ 
third  person  responsible,  certainly  this  is  that  case.     Tbe  Cii^ 

[581  ]      KAijeA'tjIi  RaiUtm  v.  Htn/gsony  and  Pede  v.  Hadgsofh  ^^  ^ 

different 
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dURsrent  fnom  this:  the  partoer  in  the  house  of  JJndsat/  and        ISlSt 
Co*  gaye  an  account,  certainlyf  of  a  very  strange  laaoDer  of      " 
carrying  on  the  trade,  but  still  he  made  it  the  trade  of  Hodgson :      ^^^^^^ 
Mid  there  could  be  no  doubt  in  those  cases  of  the  liability  of    GANBASOh 
the  defendant.    Now  in  this  case,  if  it  bad  been  intended  that         ^^ 
the  sale  should  be  tcTthe  defendant,  and  that  Larrazdbal  .and 
Cob  ware  to  be  only  sureties,  the  plaintiff  would  certainly  have 
debked  the  defendant,  and  taken  a  guarantee  bom  Larrwabal 
and  Co.    And  only  see  what  a  state  the  defendant  would  be  Inn. 
btqr^y  ^  ^6  does,  such  an  immense  amount  of  goods  of  ihe 
plaintiff  and  other  persons !     And  although  it  has  been  ob- 
jected by  the  counsel  that  it  is  a  hard  ease^  that  this  moeey 
gattixig  into  the  hands  of  Zorrazo&z/  and  Co.  should  not  find 
its  way  wholly  to  the  plaintiff  of  whom  the  goods  were  pur-^ 
•based,  yet  we  cannot  alter  the  law  of  the  caae^  or  the  nature 
of  the  contract,  on  account  of  any  subsequent  events*     The 
insolvency  of  Larrazabal  and  Co.  may  malfte  an  unfortunate. 
4iffurence  in  the  case  as  to  the  consequences,  but  it  wUl  not 
alter  their  liability.     We,  who  are  called  on  to  set  aside  this 
verdict,  must,  in  order  thereto,  say  on  this  evidence,  that  LoT' 
rasabal  only  was  not  to  be  the  debtor,  but  that  the  defendant 
tiaOi  who  was  to  buy  these  goods  for  the  Philippine  Companjf, 
waa  to  be  liable :  but  we  can  find  no  evidence  to  warrant  us  in 
that  eonclusion :  the  rule  therefore  must  be 

Discharged. 


Young  and  Others  v.  Hunter  and  Others.  [  582  ] 

June  19. 

was  an  action  for  goods  sold  and  delivered :  two  < 
defendants.  Hunter  and  Rayney^  bad  .permitted  judg 


penonpoit^bas- 


ment  to  go  by  default :  but  the  other  defendant?,  HqffhaM  and  JJ^J^J^^^j^' 
Co.,  had  pleaded  the  general  issue.    The  cause  was  tried  be&re  ted  to  ihare  in 
Manffidd,  C.  J.  at  the  sittings  after  Michaelmas  term,  18U,  {!!^ i^l^SlT*' 
when  it  appeared  that  Hunter  and  JBayiu?y  had  purchased  goods  <^opot  recoror 
of  the  plaintiK  and  other  persons,  which  they  latended  to  ship  oUierpenoofdr 
for  the  BaUic :  and  the  defendants,  JHg^Aam and  Co.,  who  were  ^^*^^*'** 
not  otherwise  partners  of  Hunter^  and  Co.,  were  afterwarda  al- 
lowed to  join  in  the  adventure,  and  to  have  a  fifth  share  upon 
the  goods  being  put  on  board.    The  plaintiffs  knew  nothing  of 

Hoff7iam 
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1812.       Hoffham  and  Co.  but  sold  the  goods  to  Hunter  and  Co.  only. 
The  question  was,  whether  this  was  the  case  of  common  sleep- 

YOUNG 

V.  ^"8  partners. 

Hunter.  Mansfield,  C.  J.  directed  the  jury  to  find  a  verdict  for  the 

defendant,  with  liberty  for  the  plaintiff  to  move  for  a  new  trial : 
accordingly,  in  Hilary  term  last.  Shepherd^  Serjt  obtained  a  mle 
nisi^  on  the  ground  that  Hcffham  and  Co.  having  had  the 
benefit  of  the  goods,  were  liable  to  pay  for  them,  although  they 
were  originally  furnished  to  Hunter  and  Co.  only. 

hen&  and  Fatighan,   Serjts.  now  shewed  cause  against  the 
rule : 
Shepherd  and  Besty  Seijts.  endeavoured  to  support  it 
Mansfield,  C.  J.  continued  of  the  same  opinion  as  at  the 
triaL 
£  583  ]         Heath,  J.    The  proposition  of  the  plainti£&'  counsel^  that 
if  it  be  shewn  that  at  any  one  period  of  the  transaction  there 
were  a  partnership  subsisting,  it  was  therefore  to  be  inferred 
that  there  had  been  a  partnership  in  the  particular  original 
purchase,  is  wholly  unfounded. 

Chambre,  J.  was  of  the  same  opinion ;  and 
GiBBS,  J.    The  only  possible  ground  for  a  new  trial  would 
be  if  the  plaintiffs  could  shew  that  at  the  time  of  the  purchase 
of  the  goods  from  the  plaintifis,  Hcffham  and  Co.  and  Hunter  and 
Majfney  were  concerned  in  that  purchase  on  their  joint  account : 
now  the  only  evidence  given  of  it  was,  that  at  the  time  of  the 
shipment  they  were  so  interested.     How  long  before  the  ship- 
ment the  purchase  was  made,  does  not  appear ;  but  it  is  not  to 
be  inferred  from  Hoffham  and  Co.  being  interested  at  the  time 
of  the  shipment,  that  they  were  interested  at  the  time  of  the 
purchase :  it  is  for  the  plaintifis,  who  seek  so  to  implicate  them, 
to  make  it  out  by  evidence.     I  am  by  no  means  of  opinion  that 
there  may  not  be  a  case  where  two  houses  shall  be  interested 
in  goods  from  the  beginning  of  the  purchase,  yet  not  be  both 
liable  to  the  vendor ;  as  if  the  parties  agree  amongst  themselves 
that  one  house  shall  purchase  the  goods,  and  let  the  other  into 
an  interest  in  thcm^  that  other  being  unknown  to  the  vendor : 
in  such  a  case  the  vendor  could  not  recover  against  him,  al- 
though such  other  person  would  have  the  benefit  of  the  goods. 
On  this  and  other  reasons,  I  am  of  opinion  the  present  verdict 
ought  not  to  be  disturbed. 

Rule  discharged. 

MULLINS 
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4iMuixiKs,  Demandant,  — — — —  Tenant,    ■  Juneie. 

'  Vouchee. 

nfST*,  Sent  moved  that  this  recovery  miirht  pass.  *  There  y^der  the  , 

-O          Ve           _^       .1.           *     1-              •/  J          «^.L         J  ^  nileof  Court 

were  five  parties,  three  of  whom  resided  at  Baihj  and  two  HUarp  u  Geo. 

in  Wales.    The  proceedings  as  to  the  three  at  Bath  were  regifla^  CiTco^of 
but  the  persons  making  the  -affidavit  of  the  adknowledgmentHif  Great 


the  warrants  of  attorney  of  the  two  who  resided  in  Wales,  w^  w^^JSLt 
not  attomies  of  either  of  the  Courts  at  Westminster,  but  only  tp  ^  *fc«  •o- 
flttonues  of  the  Court  of  Great- Sessions  in  Wales.    Heccrf^<oraw«rraa?Sr 


tended  that  this  was  sufficient,  because  there  were  no  attoMbiiete  attorney  for  nrf- 

fenngareoo* 

of  the  Courts  of  Westminster  to  be  found  in  Wales,  snd  th^iartfore  Tery. 
the  rule  of  HiL  14  Geo.  3.  did  not  apply,  and  he  relied  on* a 
preeedent  of  a  recovery  having  been  su&red  in  1802,  by  Lord 
Kirkevoall,  which  was  permitted  by  Chambre,  J.  at  his  chamb^i^ 
to  pass,  although  the  warrant  of  attorney  was  acknowledge  ih 
Wales  under  similar  circumstances.  [^Chambre,  J.  TUat'wais 
vpon  very  strong  affidavits  that  there  were  no  attomies  of  the 
Courts  of  Westminster  residing  in  the  neighbourhood.]  'Best, 
Seijt.  It  appears  here  by  the  affidavit,  that  search  was  kutde, 
and  none  could  be  found. 

GiBBS,  J*  That  is  a  very  good  reason  for  altering  the  rikle 
of  Court,  but  not  for  breaking  through  it,  as  it  is  now  estan 
Uished.  

Heath,  J.  This  is  a  nullity ;  it  is  no  warrant  of  attorney 
ttoless  it  be  taken  according  to  the  rule  of  this  Court* 

Chahbrc,  J.  observed  that  there  was  another  objection:  the 
affidavit  did  not  state  that  the  party  knew  the  warrant  of  at-     [  585  ] 
tomey  was  intended  to  pass  their  estates  taiU 

Best*  It  shews  in  the  introductory  part  of  the  affidavit, 
that  he  knew  it  was  for  the  purpose  of  sufiering  a  common -re- 
covery. 

jPfT  Cmam,  That  is  not  enough. 

The  Court  refused  the  application. 


Mac  G£Org£ 


K  Am- 

.  4    ■  -■       .  '  »    . 

JuMM  u.     J54ac  C^oroe  and  Otibersp  As&jgneea  of  y^wisif^Atf  iUini^ii^it, 


'.:i'i 


».' 


.ilrf.'bS-  nnHE  defendant,  wjio  wa$  l^e  ff^eriii;,  M  taki^ ^ 


titfin  the  «se-  -A>k«t  «4  raq^erted^iw  .^t^  fp  avthjOORViiBt jtbe  d«Ky(9i7.af jl^c 
^S^feU^  «wd»  tp  *e  f^ttgneesf  pr  to  give  the  rfi€(9f  i^  ipd^moitgrt  Iw* 
pny  tbe  iMi^  .of  wluch  Pofim  bad  refined*  Tbe  de^i^Mlapt  had  tb^mmw 
gjj^J^^    df^l^r^  t^  pl^^ 

pro(«A^      indeixmkjy  which  they  ako  h«4  De^iiaeds  and  had  eomm&tfdi 

this  action. 

Be$t9  Seijt  had  on  a  fonner  dayi  on  behalf  Qf  the  »honC 
obtained  a  rul^  nigij  th^t  uppn  deliyeiy  of  the  gooda  bj  the 
aheriff  to  the  plaintifGs  the  jdaintiffs  ^Qi4d  be  coinpelied  W 
give  him  an  indemnity. 

SkephKr4%  Sorjt  on  behalf  of  the  plaintiS?}  opposed  thiii  ^ 
.the  grpund  l^t  the  plaM^tifib  had  only  0(>}lected  lOOi^af^of 
.  C  59!^  ]  *^  bacA^W^  and  had  already  paid  .65^.  for  his  cqgpniigH!W% 
and  whatever  further  funds  they  might  collect  they  we9)s.h90>Kl 
to  distribute  forthwith  among  the  creditors,  and  i(  iva^ii^y 
.vpaoei^taip  ivrben,  or  whether  at  any  timet  Cohen  wou]d  xuf/t,  dte 
sheriff  to  return  the  writ,  or  otherwise  contest  the  right  to  the 
.^[QQfhi  wifh  th^  ^erij^  so  as  tp  decide  the  merits^  and  tbe 
plaintiffs  would  therefpre  become  personally  liable  out  pf  Unir 
own  effects  to  the  oppsequences  of  this  indemnity^  and  conU 
j)§ither  influence  nor  foresee  the  determination  of  that  U^lity* 
If  Cohen  was  substituted  as  defendant}  the  sheriff  ought  to  gob- 
tinMC  ftf  securi^  to  the  assignees  for  the  costs  of  the  actipp» 

Vfufghanj  Seijt  appeared  for  Cohen^  and  P^Eei^  thinibe 
should  become  either  plaintiff  or  defendant  to  try  tbe  questioSf 
but  required  that  the  plainti^  shoidd  give  h^m  securijty  for  tbe 
posts. 

Best^  for  the  sheriff  endeavoured  to  support  hjs  rulei  snd 
<?laimed  his  poundage.  The  Court  had  a  competent  jnnsdio- 
tion  to  protect  the  sheriff,  and  would  exert  it.  ,, 

The  Court  observed,  that  if  the  sheriff  were  to  file  ^  hulof 

interpleader,  he  would  not  be  liable  to  the  costs  of  the  action 

V  ,aga^ift.,(^^;   and  directed  that  the  declaration  shouKx  be 

amended 


;«>f/  V  ■^'.♦w'^. 


BlAOGflOMB 

V. 


E  'Pmr^com  ViAr  of  0£0RGE  IIL  58^ 

inserting  the  name  of  Cohen  as  defendant  instead        I^IC*    ■ 
le  sheriff,  and  that  it  shoidd  be  so  delivered  to 
;  be  should  plead  iristatder^  and  admit  upon  the 
dng  of  the  goods:  the  sheriff  was  to  be  disobarged 
ion  and  all  other  respcxisibility  either  to  the  plain- 
ly upon  selling  the  goods  and  bringing  the  maney 
and  he  was  directed  to  apprise  the  parties  of  the 
ice  of  sale :  his  right  to  the  poundage  would  depend 
nestion,  whether  the  execution  was  warranted :  '  if 
8  succeeded  in  the  action,  the  sheriff  Would  be  a 
»  and  not  entitled  to  poundage.    The  Court  could     t  6^^  3 
case  make  the  assignees  of  a  biuikrupt  give  security 
id  there  was  clearly  no  reason  to  ask  it  in  this  case. 


Brown  and  Another  v.  Holt.  Jm#  i(^ 

iijt  moved  to  set  aside  a  judgment  which  tbe  de-     The  C0«^ 
had  confessed,  and  the  warrant  of  attomeyi  and  ex-  ckto^aq 


led,  upon  the  ground  that  the  plaintiffs  were^  as  to  ^^53?T,ji# 
^hich  was  for  money  lent  to  the  defendant  to  famish  Brewery  mm  m, 
>use,  trustees  for  the  Golden  Lane  Brewery^  an  asso-  ^^gTi^c-Ts.  ^ 
persons  who  had  opened  a  subscription  for  sharesy  up<n  »  motioo 
lade  them  transferrable,  and  therefore  were  guilty  of  jadgmentcoH 

within  the  stat  6  G.  1.  e.  18.;  and  although  their  fciied  to  them, 
object  was  to  effect  the  manufacture  and  sale  of  whole-  . 

yet  the  Court  could  not  look  to  the  olgecti  but  were 
old  it  a  nuisance^  the  shares  being  made  transferrable. 
urt  seemed  to  doubt  whether  it  were  not  a  question 
to  consider,  whether  the  association  were  in  fact  be- 
'  not,  and  referred  to  Bex  v.  Doddy  9  East^  5l6.  and 
hbj  14  Eastj  406.,  but  would  give  no  opinion  upon 
refused,  however,  in  a  matter  of  so  great  importance^ 
g  how  much  property  was  at  this  time  embarked  in 
IS  of  a  like  nature,  to  entertain  the  question  upon  this 
proceeding :  if  the  defendant  wodd  make  the  like 
K>n  producing  a  record  of  the  ooaviction  c^  the  plain- 
iir  cestuique  trusts  upon  an  indictment  &r  a  nuisanoe^ 

would  then  decide  how  tb^  should  dispoe^  of  diis 

Role  refused. 
Ahonymovs. 
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:  Jtmt  26* 

The  Comt  will 
not  grantaone- 
day  rule  with 
only  one  day's 
notieetodit- 
charfe  an  inaol- 
TentdditDr, 
thooghftit 

pni]''^  foroQ 

thelaatdaybnt 

oaeofthetenn. 


Anonymous 

T/'AUQHAN^  Seijt  moved  on  this  day^  which  was  the  hu( 
biit  que  'of  the  term,  that  an  insolvent  debtor  mi^t  be 
Inronght  up  to  be  discharged  on  the  morrow,  upon  only  a  one- 
day  rule,  and  with  only  one  da/s  notice*  After  some  disco*' 
sipn  and  reference  to  the  act,  the  Court  were  unanimous  that 
the  irule  ought  not  to  Ijc  granted. 

Rule  refuse! 


Junt  VI. 


The  Goart  wiU 
amend,  pend- 
ing a  wnt  of 
error,' a  clerical 
mistake  in  the 
dectaratian, 
which  the  de- 
lendaipt  jrelied    i 
fhr  Jut  matter 
of  error. 


Moody  v.  Stracey. 

T/jiUGHANy  Seijt.  moved  pending  a  writ  of  error  to  ameu^ 
the  declaration,  by  inserting  the  letter  /  in  the  defendant's 
name ;  in  the  declaration  delivered,  it  was  written  Sracey^  which 
would  be  error. 

Clayton^  Seijt.  opposed  the  amendment,  unless  on  the  tennt^ 
which,  he  contended,  were  his  right,  according  to  the  universal 
practice,  of  pleading  de  novo.  If  these  amendments  are  mad^ 
the  party  ought  not  to  be  put  in  a  worse  situation  by  them :  the 
want  of  this  letter  was  the  ground  of  the  writ  of  error^  and  that 
ground  ought  not  be  struck  from  under  the  defendant* 

Heath,  J.  In  Bex  v.  fVilkeSj  4  Bttr.  9,527.  an  amendment 
was  made  in  the  information  two  or  three  days  before  the  trial; 
and  even  after  transcript  errors  are  often  amended. 

Rule  absolute  for  the  amendment,  upon  payment  of  the 
costs  of  the  motion  and  of  the  amendment,  and  the 
'    costs  of  the  writ  of  error. 


C  589  ]     Lame,  Demandant;  Pewtriss,  Tenant;  Bennet  and  Wife, 
June  17.  Vouchees. 


The  day  upon 
which  an  ac* 
knowledgment 
was  taken, 
which  was  left 
blank,  permit- 
ted to  be  sup- 
plied by  affi- 
davit. 


TJEYWOODy  Seijt.  moved  that  the  appearance  might  be 

recorded,  and  the  recovery  pass,  upon  an  affidavit  being 

procured  of  the  day  on  which  the  acknowledgment  was  taken: 

it  being*  left  blank  in  the  acknowledgment,  thus  "  the day 

Rule  absolute. 

BVZZABD, 
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Buzzard,  Demandant ;  Ware,  Tenant ;  Baxter,  Vouchee.        •/««<  &7. 

T^AUQHANy  Seijt  moved  that  this  recovery  might  pass,      WJwrthe 
and  the  tenants  appearance  be  recprded  as  of  HUary  h«?e  appenrad 
term  last.     TTie  parties  were  all  alive,  and  all  the  pq)ers  were  ^!^^!^lS^^ 
dolj  perfected,  and  were  sent  in  due  time  in  HUmy  term  to  ^v^*^  till 
the  agent  in  London^  but  he  was  so  much  pressed  with  busi-  tbeOMrtwoi^ 
ness,  that  he  did  not  produce  the  papers  in  Court,  as  he  might  ^^  pemit  tke 
have  done,  within  Hilary  term,  but  appeared  the  first  day  of  be  emend  at  oC 
the  next  term.     It  would  occasion  great  expence  to  the  parties  ^^  *•""• 
to  deny  them  this  indulgence,  and  would  endanger  their  title, 
lest  the  parties  should  die  before  another  appearance  was  pro- 
cured; it  had  been  the  practice  to  allow  it,  as  the  officers 
woold  state. 

Mansfield,  C.  J.  Although  it  does  not  appear  that  in  the 
present  instance  it  would  do  any  harm,  it  is  to  be  sure,  an  ex- 
traordinary stretch  of  the  practice  of  the  Court,  if  when  a 
man  is  required  to  appear  in  one  term,  and  he  appears  in 
another,  the  Court  should  record  the  appearance  as  of  the 
former  term. 

Heath,  J.  never  remembered  an  instance  of  its  being  done. 
CHAiffBRE,  J.   There  is  not  a  shadow  of  a  reason  for  its      C  ^90  ]  . 
being  done  here. 

GiBBS,  J.  As  to  the  expence  and  danger  to  the  parties,  it 
concerns  those  who  conduct  this  sort  of  business,  to  see  that 
it  is  conducted  with  mol^  accuracy.  Perhaps  it  would  be 
better  if  indulgences  of  thtis  discription  were  granted  in  no 
case :  but  certainly  it  should  be  done  but  very  rarely;  and  this 
is  clearly  not  one  of  the  cases :  in  the  preceding  case  the  ap-* 
pearance  had  been  duly  made,  only  some  of  the  papers  were 
irregular. 

Rule  refused. 


Shaw,  Demandant;  Ware,  Tenant;  andCLULow,  Vouchee.        June\t. 

TJEYWOODj  Seijt  moved  that  this  recovery  might  pass.     Inerecofwy, 
It  had  been  objected  that  two  of  the  commissioners  who  ujwn tterel 
were  named  in  the  dedimm  potestaiem,  and  before  whom  the  ^^^^  cannot  be 

a  commistioner 
ibr  taking  the 
acknowlwlsmeut  of  the  warrant  oomtitoting  himself  the  attorney. 

acknow- 
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•Shaw        .«■  • 
DaDandaat,    this  respect 


^gulating 


ftc  Man8f!ibld,  C  X    It  b  absurd}  the  Uiti«itio&  of  the  pro- 

ceeding is,  to  satisfy  the  Court  that  these  pemms  have  aath<>- 
rity  to  appear^  and  the  eridmca  that  thejr  haire  aqtliorit^  ta 
appeart  now  contended  for,  is,  that  thcjr  then»el¥ea  say  sa 
It  is  mere  nonsense  that  the  attomey's  own  assertion  that  he  is 
■ttoflmey  for  Ae  vonchee  should  be  recwred  as  evidenM  of  the 
&et. 

GiBBSf  J.  I  was  told  at  chambers  that  thi$  was  a  meie 
matter  of  form;  but  upon  Mnsidering  it,  I  found  it  was  not  la 
It  might  greatly  fiwilitate  frauds, 

Heywoad  then  moved  that  a  new  dedtfrna  might  issoe^  and 
that  on  its  being  returned  the  recovery  might  pass ;  but  tbii 
was  also  refiised. 


wmm 


[  591  ]  Clakuc  12.  Simpson. 

June  17.  ' 

A  ddendant   J^EST^  Scrjt  had  obtained  in  this  term  a  rule  nisi  for  jodg- 

cofti^^  ^BOie'^^  "^  ^  <^<^Be  of  a  nonsuit,  for  not  having  proceeded  to 

P^^'^^l^l^     trial  at  the  Chelmsford  March  assizes,  in  pursuance  of  notice* 

hare  judgment       Onslow^  Serjt.  shewed  cause,  upon  the  ground  that  the  de- 

^^?foMhl  £^^^  ^^  ^  Easier  term  laa^  obtained  a  rule  for  costs  for 

nme  defiuiit.     not  proceeding  to  trial ;  under  which  rule  the  costs  were  taiel 

and  allowed  by  the  protbonotaiy ;  and  that  the  defendant  hid 

aittce  ruled  the  plaintiff  to  enter  the  issue,  which  had  been  fto- 

4x>rdingly  emeredj  and  that  the  defendant  could  nolf  after 

costs  for  not  proceeding  to  trial,  now  have  judgment  as  in  case 

of  a  nonsuit  for  the  same  de&ult ;  having  elected  the  fonner 

remedy,  he  could  not  have  both ;  Ogle  v.  MqffUj  Barnes^  316* 

The  case  of  Dorant  v.  RouoeUetj  alias  Romney,  £  New  Rep.  247<9 

which  states,  that  they  may  both  be  moved  for  in  the  same  teniH 

could  not  be  law. 

Besl^  contrd^  relied  on  the  case  in  the  New  BepoHSt  hy 
which  it  is  taken  for  granted  that  this  motion  might  be  madie  in 
a  subsequent  term;  but  the  doubt  there  was,  whether  it  oonld 
be  made  in  the  same  term,  which  was  decided  in  the  affinB^" 
tive.    The  distinction  is,  that  if  a  party  moves  for  jndgm^  ii 

in  case  of  a  nonsuit^  which  includes  the  whole,  he  cannot  afi^ 

waidi 
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wards  move  for  costs  for'  not  proceeding  to  trial,  which  is  a 
part  of  the  same  whole.  But  after  moving  for  costs  for  not 
proceeding  to  trial,  the  defendant  must  be  enabled  to  move 
for  judgment  as  in  case  of  a  nonsuit,  in  order  to  oblige  the 
plaintiff  to  go  on  to  trial;  or  otherwise  he  may  be  hung  up  for 
ever. 

HsATHi  J.  There  is  certainly  some  misapprehension  in  the 
case  as  reported  in  the  New  BeparU :  either  of  the  Court  or  in 
the  reporter.  The  case  says  it  was  so  decided  on  consultation 
with  the  officers,  and  they  all  now  say  they  never  so  understood 
the  practice. 

Mansfield,  C.  J.  I  think  we  must  decide  according  to  the 
understood  practice  of  the  Court. 

CuAMBRE,  J.  concurred  in  thinking  that  the  case  oi  Darant 
▼•  BouoeUet  was  wrong. 

GiBBS,  J.  Putting  that  case  in  the  New  Beports  out  of  the 
^estion,  there  is  no  difficulty  in  it  A  man  may  make  his 
election  whether  he  will  take  the  whole  or  part  only ;  the  effect 
of  the  motion  for  costs  for  not  proceeding  to  trial  is  in- 
cluded (a)  in  the  motion  for  judgment  as  in  case  of  a  nonsuit : 
if  the  latter  motion  is  made,  the  former  is  thereby  rendered 
wholly  unnecessary :  and  if  the  defisndant  wished  for  the  whole 
effisct^  he  might  have  attained  it  at  once  by  making  the  latter 
motion :  if  the  defendant  makes  the  first  only  when  he  might 
Iwve  made  either,  it  must  be  taken  to  be  an  election  to  ol^tain 
that  part  only,  for  if  he  might  afterwards  moke  the  other 
jBOtion  he  would  put  the  plaintiff  to  double  costs.  I  therefore 
.ibiiik  that  the  practice  ou^t  to  be^  that  if  the  defendant  makes 
Am  first  oiotiony  he  shall  not^  without  subsequent  d^ault  in  the 
jiainliff,  make  the  secondy  either  in  the  same  term  or  in  the 
jabsequent  term ;  and  that  the  case  in  2  New  Bep.  must  have 
been  misunderstood  by  the  reporter. 

Rule  discharged,  but  without  costs, 
this  being  a  moot  point. 


1812. 

Clarke 
Summr. 


[  592] 


(a)  Beomuie  this  Conrt  will  make  it  a 
cidOditSoil  of  discharging  a  rule  nm  for 
Jmuient  at  In  case  of  a  noniiiit,  thit 


the  plaintiff  shall  pay  the  defendant  the 
costs  of  not  prooeedng  to  trial  before; 
t§cui  VOL  B.  Rn 


Vox-  IV. 


Peabsau. 
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Ti)e  extcdt  of  ^  I  ^HIS  wos  an  action  of  debt  for  1500/.  on  a  bond^  wfaicbv 

M^ndemnit"-^^  -*•  ^^  ®y®^»  appeared  to  be  entered  into  by  the  defendant, 
bond  may  be  who  was  a  surety,  and  William  Winter  the  principal,  jointly 
tSj^recitais/  ^^^  Severally,  with  a  condition,  which,  reciting  that  at  the  re* 
though  the  quest,  and  for  the  account  and  accommodation  of  Winter^  th^ 
condiiion  im-  plaintiff  had  accepted,  drawn,  or  indorsed,  negotiated  and  paid 
liabiHt**than  Sundry  bills  of  exchange,  several  of  which  were  still  outstandF- 
the  rrciuiscon-  ing  and  unpaid,  and  in  order  to  indemnify  and  save  him  harmh 
^'^^'  less  in  respect  thereof,*^  and  from  all  losses,    costs,   chaiges, 

damages,  and  expences,  the  defendant  had  consented  and 
agreed  to  join  with  Winter  in  manner  thereinafter  mentioned, 
was,  that  if  Winter^  his  heirs,  &c.,  should  at  all  times  thereafter 
pay  to  the  plaintiff  upon  demand,  all  such  money  as  the  plaintiff 
already  had,  or  as  at  any  times  or  time  thereafter  he  should  or 
might  advance,  expend  or  pay,  to,  or  for  the  use,  or  on  the 
account  of  Winter j  or  by  his  order,  or  at  his  request,  and  also 
all  such  money  as  the  plaintiff  then  was,  or  at  any  time  there^ 
after  should  or  might  become,  or  be  subject  or  liable  to  pay, 
by  virtue  or  upon  account  of  his  having  accepted,  and  en- 
gaged himself  for  the  payment  of  any  bills  of  exchange^  pro^ 
missory  notes  or  drafts,  at  the  request,  for  the  use,  or  on  the 
account  of  Winter,  and  whether  the  said  bills,  notes,  or  drafts 
should  be  then  {a)  due  and  payable,  or  oiily  coming  due  and 
payable,  together  with  all  costs,  &c.  which  the  plaintiff  then 
was,  or  should  thereafter  pay,  sustain,  or  be  liable  for,  about, 
or  respecting  the  same  bills,  notes,  drafts,  payments,  accept- 
ances, or  negotiations,  or  any  or  either  of  them,  by  any  means 
howsoever ;  or  in  case  Winter  should  neglect,  decline,  or  re- 
fuse so  to  do  then,  if  the  defendant  should  pay  to  the  plaintiff 
[  ^94  ]  s^  much  and  such  part  of  all  such  money  as  already  had  been 
or  thereafter  should  be  advanced  or  paid  by  the  plaintifi^  to  or 
for  the  use,  by  the  order,  at  the  request,  or  on  the  account  of 
Winte7'<,  or  which  the  plaintiff  should  or  might  be  subject  to, 
or  liable  to  pay,  by  virtue  of  any  such  bills,  notes,  drafts,  or  en- 
gagements as  aforesaid;  and  moreover  should  pay  unto,  and 
*  .  sufficiently  keep  indemnified  the  plaintiff  against  all  such  costs, 

charges,  damages,  and  expences  whatsoever,  which  he  should 

(a)  So  in  the  bond. 

7  or 
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or  might  bear,  pay,  sustain,  be  liable,  or  put  unto,  for,  or  by        1812. 
reason  of  his  havinff  accepted  or  discounted  any  bills  of  ex-      " 

.  p£ARSALL 

change,  drafts,  or  promissory  notes,  or  of  his  having  jiaid  any  ^^ 

money  as  aforesaid,  to,  or  for  the  use,  and  at  the  request,  by  Summkrsett, 
the  order,  or  on  the  account  of  Winter  as  aforesaid,  then  the 
obligation  should  be  void.  The  defendant  pleaded  performance 
by  Winter,  pursuing  the  terms  of  the  condition  so  far  as  related 
to  him;  and  that  the  plaintliF  had  not  been  damnified.  The 
plaintiff  replied  by  assigning  for  breach,  that  he,  after-  the 
making  of  the  bond  and  before  the  suing  out  of  his  writ,  on 
divers  days  did  advance,  and  pay  to,  and  for  the  use,  and  on 
the  account  of  Winter,  and  by  his  order,  and  at  his  request, 
^vers  sums  amounting  to  1300/.;  and  averred  that  both  Winter: 
and  the  defendant  had  notice  and  refused  to  pay.  And  for  a 
farther  breach,  he  averred,  that  after  the  making  of  the  bond, 
and  before  the  suing  out  his  writ,  on  the  1st  day  of  January 
1812,  he  had  become,  and  was  subject  and  liable  to  pay  divers 
ioms  amounting  to  1500/.,  by  virtue  of  his  having  accepted 
and  engaged  himself  for  the  payment  of  divers  bills  of  ex- 
change, at  the  request,  for  the  use,  and  on  the  account  of 
Winter,  whereof  Winter  had  notice,  but  did  not  on  demand 
repay  those  sums,  and  that  the  defendant  would  not  upon 
notice  and  request  pay  to  the  plaintiff  the  money  which  he  was 
so  subject  and  liable  to  pay,  but  refused  so  to  do,  whereby  the 
plaintiff  afterwards,  and  before  the  suing  out  of  his  original 
writ,  was  called  upon  to  pay,  and  did  necessarily  pay  to  the 
holders  of  the  said  bills  divers  sums,  amounting  to  1250/.,  for  [  595  ] 
and  by  reason  of  his  having  accepted  the  said  bills,  together 
with  certain  costs,  charges,  and  expences,  for,  about,  and  re- 
specting the  same  bills,  amounting  to  50/.,  and  by  means  of  the 
premises  the  plaintiff  had  been,  and  was  damnified  to  the 
amount  of  the  sums  so  paid  by  him,  and  had  been,  and  was  still 
subject  and  liable  to  pay  to  the  holders  of  the  said  bills  divers 
other  sums  amounting  to  200/.,  by  reason  of  his  having  ac- 
cepted the  said  bills.  To  the  breach  first  assigned,  the  defend- 
ant rgoined,  that  the  sums  in  that  breach  alleged  to  have  been 
adyanced  and  paid  by  the  plaintiff,  were  not  advanced  and 
paid  upon,  or  by  reason,  or  in  discharge  of  any  bills  accepted, 
drawn,  or  indorsed,  negotiated,  or  paid  by  the  plaintiff  before 
the  making  of  the  bond ;  but  were  so  advanced  and  paid  upon, 
and  by  virtue,  and  in  discharge  of  certain  bills  respectively  ac- 
cepted, drawn,  or  indorsed,  negotiated^  or  paid  by  the  plain- 

P  p  2  tiff 
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1812.       tiff  after  the  making  of  the  bpnd.     And  to  the  last  breach  he 

Paabsall     ^^j^i^^^^j  ^^^^  ^^®  plaintiff  did  not  become,  nor  was  subject  or 

V.  liable  to  pay  the  money  in  that  breach  mentioned,  by  reason  of 

SuMMBHSETT.  jjjg  having  accepted  and  engaged  himself  for  the  payment  of 

any  bills  which  were  drawn  before  the  making  of  the  bond;  but 
that  tlie  bills  of  exchange^  by  virtue  of  his  having  accepted  and 
engaged  himself  for  the  paymait  of  which,  he  became  liable  to 
pay  the  money  in  that  breach  mentioned,  were  drawn  after  tbe 
making  of  the  bond.     To  both  these  rejoinders  the  plaintiff 
specially  demurred,  and  assigned  for  causes  that  each  of  dieBi 
was  a  departure  from  the  defendant's  plea,  inasmuch  as  the  de- 
fendant had  therein  allied  that  Winter  paid  to  the  plaintiff  all 
the  money  which  the  plaintiff  had  paid,  and  was  subject  and 
liable  to  pay,  according  to  the  effect  of  the  conditicNi ;  and  al- 
though the  plaintiff  in  the  breach  first  assigned,  had  alleged 
that  Winter  did  not  pay  the  sums  in  that  breach  mentioned  to 
have  been  advanced  and  paid  by  the  plainti£^  and  in  his  last 
breach  had  alleged  that  Winter  did  not  pay  the  several  sums  which 
[  596  ]      it  was  therein  alleged  that  the  plaintiff  was  subject  and  liable 
to  pay,  according  to  the  effect  of  the  condition,  yet  the  de- 
fendant had  not  in  his  rejoinder  relied  on  such  payments  bgr 
Winter^  as  he  had  before  done  in  his  plea,  but  had  departed 
therefrom  and  abandoned  his  defence  arising  from  such  pay* 
ment,  and  had  introduced  entirely  new  matter  as  his  defence  to 
the  action ;  and  also  for  that  although  the  plaintiff  in  each  of  the 
breaches  had  alleged  matter  upon  which  a  material  and  proper 
issue  might  have  been  taken ;  yet  the  defendant's  rejoinder  had 
not  tendered  or  taken  any  issue  upon  the  facts  therein  alleged, 
and  had  introduced  new  collateral  matter,  wholly  unconnected 
either  with  the  plea  in  bar,  or  the  replication ;  and  also  for  that 
the  defendant  had  in  his  rejoinder  introduced  matter  irrelevant 
and  wholly  immaterial  to  the  question  of  the  liability  of  the  de- 
fendant upon  the  bond.    The  defendant  joined  in  demurrer  on 
both  breaches. 

Shepherd^  Serjt  in  support  of  the  demurrer,  contended  that 
the  condition  expressed  an  indemnity  against  three  distinct 
sources  of  detriment.  1.  Such  monies  as  the  plaintiff  had  paid 
before  the  making  of  the  bond.  2.  Such  sums  as  the  plaintiff 
might  pay  after  the  making  of  the  bond,  at  the  request  or  for 
the  accoimt  of  Winter ;  and  those  payments  might  be  dtber  by 
reason  of  liabilities  contracted  before  the  making  of  the  bond, 
or  of  engagements  made  after  the  date  of  the  ,boqd ;  but  the 

words 


V* 
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words,  were  $o  krge  that  thaj  indnded  bodi  descripiioiis  of       laifiL 

pftyment    3«  Such  rams  as  the  plaintiff  might  become  liable 

to  pay  by  reason  of  his  having  accepted  bilk.    The  first  and 

the  last  branches  of  the  condition  were  snflScient  to  secure  the 

plaintiff  against  the  ccHiseqnences  of  all  advances  and  bill 

feRapaactians  which  had  taken  place  before  the  date  of  the  bond; 

and  althQBgh  the  object  recited  in  the  preamble  was  often  called 

in  aid  to  restrain  the  generality  of  words  in  the  conditipn, 

which  were  somewhat  larger  than  diat  object  required,  yet  that 

rule  did  not  apply  where  it  distinctly  appeared,  as  here  it  did     C  ^97  j 

OB  the  &ce  of  the  condition,  that  it  was  intended  to  provide 

alee  for  an  ulterior  object,  the  fiiture  transactions  between  the 


Ztenif-^tjt  conird.  The  replication  is  bad,  because  it  as« 
dgna  as  breaches,  matters  which  were  not  within  the  condiiioq 
of  the  bond,  and  the  r^oinder  is  good,  because  it  limits  the 
issue  to  the  only  descriptions  of  loss  which  fidl  within  that  con^ 
dition.  Both  the  expressions,  <<  shall  hereafter  pay,**  and 
<*  by  reason  of  having  accepted  bills,"  ar^  large  enough  to 
comprehend,  and  if  such  had  been  the  meaning  of  the  parties^ 
they  are  consistent  with,  but  do  not  necessarily  import  an  in- 
demnity for  ftiture  transactions.  But  the  recital  explicidy 
states  the  extent  of  the  contract,  ws.,  that  the  plaintiff  had 
accepted  bills,  and  that  the  defimdant  had  engaged  to  in- 
demnify him  in  respect  thereof  that  is,  in  respect  of  the  bills 
then  already  negotiated.  Tautolc^  may  be  well  conceived  and 
permitted  to  exist,  without  straining  the  sense  to  give  a  distinct 
meaning  to  every  word.  Lord  j&UngUm  v.  MerrickCf  2  JVil^ 
liaai^s  Sound.  4  ed.  411.  establishes  the  principle,  that  al- 
though the  words  of  a  conditicm  may  be  much  larger  than  the 
contract  recited,  yet  that  they  shall  be  restrained  by  the  recital 
to  the  effect  of  that  contract  And  there  is  good  reason  for 
suck  a  construction :  for  it  widely  differs  the  situation  of  a 
surety,  whether  he  is  to  be  responsible  only  for  past,  or  also 
for  future  transactions :  he  might  have  some  knovdedge  of  the 
state  of  securities  outstanding  at  the  time  of  his  engagement, 
and  of  the  competence  of  the  principal  to  discharge  them,  but 
of  the  ftiture,  unlimited,  he  can  know  nothing.  Tlie  words 
*^  shall  become  liable^"  are  not  used  here  in  their  strict  l^gal 
acceptation :  they  refer  to  accommodation-bills,  which  although 
the  plaintiff  had  accepted,  he  did  not  expect  to  be  called  cm  to 
pay»  the  drawer  having  engaged  to  provide  fimds. 

Shepherdf 
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1812.  Shepherd^    in  reply.    Since  the-  engagement  is   limited  in 

_^  amount  to  the  extent  of  the  penalty,  the  argament  of  ineon- 

^^  venience  from  its  being  unlimited  in  point  of  dui^on,  is  of 

8inofiRBBrT«  no  weight    This  case  is  materially  distinguishable  from  those 

of  Lord  .Arlin^an  ▼•  Merricke^  and  Horton  ▼•  Dmfj  cU. 
9t  Sound.  414^  which  were  limited  to  the  performance  of  the 
duties  of  a  •  specific  office. .  This  condition  speaks  of  mon^ 
expended. for  Winter  by  his  order,  at  his  request,  terms  which 
cannot  possibly  be  applicable  to  money  paid  by  the  plaintiff  m 
discharge  of  a  bill  of  exchange  previously  accepted  by  himself. 
These  words  can  have  no  meaning  at  all  unless  the  indemnity 
extended  beyond  the  recited  contract,  and  if  it  extends  to  any 
thing  more  than  the  bill  transactions,  even  to  money  lent  by 
the  plaintiff  to  Winter  before  giving  the  bond,  there  is  an  €Dd 
of  the  argument  for  restraining  it  to  the  extent  of  the  recital. 
None  of  the  cases  go  to  the  length  of  expunging  from  the  con-i 
dition  words  which  cannot  be^  referred  for  a  meaning  to  the 
terms  of  the  recitaL 

Ctar.  adv.  vidi. 
.  Mansfield,  C.  J.  now  delivered  judgment.  It  is  unnecessary 
to  state  the  pleadings;  the  only  question  is,  whether  the  de- 
fendant has  made  himself  liable  for  any  transactions  between 
.  the  plaintiff  and  Winter  beyond  those  that  had  taken  place 
previous  to  the  giving  of  the  bond.  On  the  one  hand  it  is 
contended,  that  the  defendant  became  liable  only  for  all  billi 
given,  accepted,  &c.,  previous  to  the  bond  being  given;  on 
the  other,  the  plaintiff,  contends  that  the  defendant's  engage- 
ment extends  to  all  transactions  entered  into,  as  well  before,  as 
after  that  period.  Which  of  these  is  the  right  construction, 
entirely  depends  upon  the  condition  of  the  bond,  (which  his 
Lordship  here  read.)  We  cannot  read  this  without  saying  that 
whatever  was  the  intent  of  these .  parties,  it  is  inaccurately  ex- 
pressed. First,  as  to  ^<  all  losses,  costs,  charges,  damages,  and 
[  599  ]  expences,"  mentioned  in  the  recital,  they  are  not  confined  to 
any  source  or  cause  whatsoever.  With  respect  to  the  next 
clause,  namely,  the  engagement  to  repay  on  demand  <<all 
monies  which  the  plaintiff  had  paid  or  thereafter  should  pay  to 
the  use  or  for  .the  account  of  Winter^  or  at  his  demand  or  re- 
quest," (coupling  this  with  the  recital  of  the  object  of  the  con- 
dition, that  is,  to  indemnify  the  plaintiff  against  all  bill  trans- 
actions incurred  previous  to  the  bond,)  if  the  condition  had 
stopped  there^  it  must  have  been  confined  to  payments  made 

on 
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on  account  of  those  bills  only,    to  which  the  plaintiff  had        181fi« 

become  party  before  the  giTing  the  bond.     Then  come  the  sub-      ' "' 

sequent  words,  <*  all  such  sum  or  sums  as  the  plaintiff  should  ^  .   ^ 

or  might  thereafter  become,  liable  to  pay  in  consequence  of  his  SuifMinunrrT> 
having  accepted  or  engaged  for  the  pajonent  of  any  bills.'' 
These  "words  might  by  possibility  mean  all  sums  which  he  might 
be  liable  to  pay  by  reason  of  his  having  accepted  any  bills 
whether  before  or  after  the  giving  of  the  bond,  at  any  time 
whatsoever;  but  coupling  them  with  the  recital,  I  think  they 
must  be  confined  to  payments  on  bills  which  he  had  accepted 
previous  to  giving  the  bond ;  and  if  this  be  allowed,  there  will 
then  be  no  difficulty  in  confining  all  the  subsequent  words, 
however  general,  to  bills  given  before  the  giving  of  the  bond; 
waA  therefore  coupling  the  whole  with  the  recital,  it  appears 
the  clear  meaning  of  the  parties,  that  the  defendant  should 
become  surety  only  for  the  consequences  of  past  transactions. 
If  the  intention  had  been  to  make  the  defendant  liable  for 
future  transactions,  it  would  have  been  the  most  important  object 
of  the  bond ;  for  though  the  past  transactions  might  have  ex- 
ceeded 1500/.,  it  is  most  probable,  as  the  penalty  is  limited  to 
that  sum,  that  they  did  not:  probably  not  so  much:   it  was 
also  more  likely  that  the  principal  should  clear  off  those,  than 
future  transactions;  therefore  it  is  very  improbable  that  the 
parties  contemplating  this  the  most  important  branch  of  the 
indemnity,  should  not  even  have  alluded  to  it  in  the  recital^ 
and  which  it  would  therefore  be  of  more  consequence  to  state^      [  600  ] 
than  the  other,  wherein  there  is  not  a  single  word,  that,  in  its 
proper  signification,  Telates  to  fiiture  transactions.    A  guarantee 
is  not  to  be  held  liable  beyond  the  express  terms  of  his  con- 
tract, and  as  we  therefore  think  that  the  strict  and  true  inter- 
pretation of  this  condition  does  not  extend  the  indemniQr  be- 
yond the  liability  for  past  transactions,  upon  this  ground  the 
judgment  upon  this  demurrer,  must  be  entered 

For  the  defendant 
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Wednesday f  June  1 7th.  It  is  Ordered,  That  firom  henceforth 
all  Fines  shall  be  left  at  the  Office  of  the  Chirographer 
within  Fourteen  Days  after  the  same  shall  have  passed  the 
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18ie.  Eiog^i  Sawr  Office^  and  that  all  Fines  iioir  wmttniiig  in 

the  King^s  Silter  Office  shall  be  carried  to  Uie  Chiixigi^ 
pher's  Office  within  Two  Montiu  from  this  Day^  and  that  a 
ncgiect  to  comply  with  this  rule^  ^lall  be  deemed  a  contempt 
of  this  Court. 
It  is  O&Dnou)^  That  in  fiitiire  no  Catue  shall  be  tried  by  a 
Special  Jory  in  this  Court,  in  Middles:  or  London^  mAtm 
the  Rule  far  sudh  Special  Jury  diall  be  serred,  and  the 
Cause  mariced  in  the  MarshaPs  Book,  as  a  Special  Joiy 
Caose^   Two  Days  prefions  to  the  Adjonrnment  Day  in 
Middlaex  or  Jjanim  respeotii^y^ 

J.  Mahsfikls. 
J*  IIeath«. 
A>  Chambm, 

V.GlBBS. 


Stfn  or  TBIKITY  TEAM. 


■JM 


CASES 


ARGUED    AND    DETERMINED  1812. 


IN   THE 


JRTS  OF  COMMON  PLEAS, 


AND 


ilXCHEQUER-CHAMBER, 


IN 


Michaelmas  Term, 

tlie  Fifty-third  Year  of  the  Reign  of  George  III. 


Stone  t?.  Stone.  November?. 

[  •602  ] 
HERD,  Serjt.  moved  that  a  fine  might  be  permitted  to      if  an  attor- 

upon  an  affidavit  that  the  acknowledgments  were  taken  to  kvy'a  fiw, 
1811,  and  that  the  parties  were  all  alive  on  the  third  mislays  the 

paperK,  and 

e  present  month ;  and  that  the  reason  of  the  delay  had  does  not  com- 
that  the  deponent,  who  waS  the  attorney  employed,  had  ^e^time'^re-"' 
the  business,  but  that  he  had  mislaid  the  papers,  aiid  quired  by  the 
become  intermixed  with  others  of  his  papers,  and  by  Trinity  term  52 

ereof  had  only  very  lately  been  found  a^ain.  ^'?'  V*®  ^°"'? 

J         J  J  p  will  not  permit 

Court  referred  to  the  rule  promulgated  in  the  last  term,  the  fine  to  be 
leting  fines,  and  refused  the  application ;  accompanying  fected,\ut  wtii" 
isal  with  a  direction,  that  as  all  the  parties  were  still  ifaii  the  parties 

be  alive  direct 

that  there  was  no  obstacle  to  the  levying  a  new  fine,  a  a  new  Ane  to  be 
should  be  forthwith  levied  at  the  expence  of  the  attor-  Jf^^'of^thc 
had  mislaid  the  papers*  attorney. 

V.  T  t  Davis 
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biiuf  wchaSe  T^HE  plaintiff  declared  upon  a  bill  of  exchange  for  96L  9s. 
canoot  been-  A  drawn  by  Allen^  to  his  own  order,  and  accepted  by  the 
prodnciDgUie  defendant,  and  indorsed  by  Allen  to  the  plaintiff.  There  ware 
^L  also  the  usual  money  counts.     Upon  the  trial  at  the  Maidstone 

promite  to  pay  Summer  Assizes,  1812,  before  Lord  EUenborough^  C.  J.  it  was 
l^ort  buTiS^el  P»*oved  that  the  witness  had  lost  the  bill  out  of  his  pocket, 
change,  if  given  whereupon,  when  the  bill  became  due,  he  applied  to  the  defend- 
newcmisidera-  ^^^'  Stating  the  circumstance,  and  requesting  him  to  pay  the 
lion,  if  Toid.       bill,  which  until  the  lime  of  the  action  had  never  been  presented 

for  payment  by  any  other  person,  and  the  defendant  repeatedly 
.  and  expressly  promised  to  pay  it.     Lord  Ellenborough  was  of 

opinion,  that  as  the  plaintiff  had  not  presented  the  bill  for  paj- 
ment  to  the  defendant,  and  as  the  bill  was  not  produced  at  the 
trial,  the  plaintiff  could  not  recover  in  this  action,  and  directed 
a  nonsuit. 

Best^  Serjt  now  moved  to  set  aside  the  nonsuit,  and  have  a 
new  trial :  he  contended,  that  the  express  promise  to  pay  the 
bill  was  upheld  by  the  consideration  of  the  moral  obligation,  to 
which  the  defendant  was  subject,  to  pay  the  sum  due  on  his 
acceptance. 
[  603  ]  The  Court  denied  that  there  was  any  moral  obligation  on  the 

defendant  to  pay  this  sum  to  the  plaintiff,  who  by  his  negligence 
had  exposed  the  defendant  to  the  danger  of  being  compelled  to 
pay  the  bill  when  produced  in  the  hands  of  another  holder.  It 
was  quite  clear  the  plaintiff  could  not  recover  in  this  action.  If 
he  could  recover  at  all  upon  this  promise,  which  they  mncfa 
doubted,  it  must  be  in  an  action  upon  the  special  undertaldi^* 
The  party  might  hflve  proceeded  to  enforce  the  giving  of  a  new 
bill  under  the  statute,  and  that  seemed  to  be  his  only  ooone. 
The  promise  contained  in  the  bill,  is  the  equivalent  given  for  tk 
consideration  paid  for  the  bill.  No  new  consideration  had  been 
subsequently  paid  to  sustain  this  new  promise^  which  was  tfacf^ 
fore  nudum  pactum,  and  could  not  be  enforced. 

Rnle  refiised. 


VlMCIKt 
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Vincent  and  Others,  Assignees  of  Dowson  v.  Prater.  Kovember  9. 

TROVER  by  the  assignees  of  a  bankrupt  for  bills  of  ex-      A  trader  left 
change,  contended  to  have  been  delivered  to  him  by  the  hiT^uiirfora 
bmkrupt  after  an  act  of  bankruptcy.     At  the  trial  before  Mans-  creditor,  who 
Jleldf  C.  J.  at  Guildhall^  at  the  Sittings  after  7Viii%  term  1812,  teBce"caiied  for 
two  transactions  were  proved  by  the  plaintifi^,  and  contended  to  *  ** Cj**  ^^^^  **• 
be  acts  of  bankruptcy.    A  creditor  called  at  the  house  of  the  money,  and 
bankrupt  one  morning,  while  the  bankrupt  was  out,  and  said,  he  ^Hn  that  dayf 
bad  plenty  of  bills,  but  he  wanted  some  cash  to  pay  his  work-  wd  would  goout 
men,  and  he  must  and  would  have  50L  or  60I.  that  *day :  he  then  suy  till  dinner 
went  away,  leaving  word  that  he  should  call  again.     Dowson  Ij™*'^ ^'Jbe** 
soon  after  coming  in,  upon  hearing  this  message  delivered  to  jury  to  consider, 
him,  directed  his  clerk  to  tell  the  creditor,  when  he  called  again,  seated  himteif 
that  he  could  not  spare  the  money,  and  would  not  let  him  have  V?  ^*'\^y  ■  ^: 
it;  and  he  added,  that  he,  Dowson^  should  go  out  of  the  way,  evidence  war- 
and  should  not  return  home  till  dinner  time.     He  went  out  ac-  ^c1uJon*thiit 
cordingly,  and  the  creditor  soon  after  returning,  the  clerk  com-  ^^  ^'^^  ^^ 
municated  to  him  the  whole  of  what  Dowsion  had  said.     Damon  abtentlnl^biiii- 
came  home  to  dinner  that  day:  the  creditor  did  not  call  ai^ain  •••^ *«»;  *»» 

''  ^  bootey  where  Ins 

«t  dinner  time.     The  other  transaction  was,  that  Dowson  being  creditor  weie, 
embarassed  in  his  circumstances,  at  the  instance  of  three  prin-  ^^^I^'SmSi 
cipal  creditors,  appointed  a  day  for  them  to  come  to  his  count-  i«ist»g«* 
ing-house,  and  examine  his  books :  early  on  that  morning  be     [  *604  ] 
left  his  home^  and  went  to  a  public  house  in  the  neighbourhood, 
whither  he  directed  his  clerk  to  bring  him  from  time  to  time 
intelligence  of  what  passed  with  the  creditors ;  and  he  assigned 
as  a  reason  for  so  doing,  that  he  expected  that  when  the  credi- 
ion  ftiund  how  bad  his  afiairs  were,  they  would  be  irritated,  and 
If  he  were  present,  some  harsh  languasre  would  pass,  and  possi- 
bly they  might  be  induced  to  arrest  him.   And  the  plainti£&  con- 
tended that  this  was  an  absenting  himself  for  the  purpose  of 
delaying  his  creditors.     The  jury  found  a  verdict  for  the  de- 
fendant. 

JBestj  Seijt  now  moved  to  set  it  aside  and  have  a  new  trial. 

The  Court  held,  that  as  to  the  first  transaction,  the  case  had 
gone  to  a  jury  on  a  point  that  might  be  fairly  raised,  whether 
Donoson  went  out  with  intent  to  delay  his  creditor  or  no;  and 
upon  the  verdict  they  had  given,  it  must  be  presumed,  they  had 

T  t  2  found 
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[  ♦605  ] 


found  that  he  had  not :  the  Court  could  not  say  the  conclusion 
was  wrong,  they  rather  thought  it  was  right :  a  man  who  in- 
tends to  delay  *  a  creditor,  does  not  usually  direct  bis  servant, 
<^  tell  him  I  have  been  at  home,  and  I  cannot  and  will  not  pay 
him."     There  was  not  the  least  idea  of  any  fear  of  arrest,  or  of 
process  being  issued  against  him.     Still  less  does  a  man  who 
wishes  to  delay  his  creditor  nasie  the  hour  when  be  shall  retam 
home ;  and  to  set  aside  the  conclusion  of  the  jury^  the  evidence 
ought  strongly  to  present  the  contrary  inference*     As  to  the 
second    transaction.    Damson  assigned,  the  true  cause  of  his 
absence,  Uiat  he  quitted  his  bouse  to  bvoid  altercation. 

Rule  refosed 


NouemberO, 


Wahin  and  Another  v.  Scott. 


If  an  alien 
cneoiy,coniiiio- 
tslit  hereunder 
the  Knif*!  li- 
cence to  reside 
here,  pnrchaiei 
goodiibr  expor- 
tation, the  ex- 
portation there- 
of by  him,  after 
fan  licence  to 
reside  has  ceas- 
ed, is  not  pro- 
tected h^  a  li- 
cencc  to  trade, 
also  obtained 
after  his  licence 
to  reside  has 
ceased,  and  au- 
thorizinf  the 
exportation  of 
the  identical 
goods  by  B.  and 
K.  or  other  Bri- 
tish merchants. 


[  606  ] 


nPHIS  was  an  action  upon  a  policy  of  insurance,  dated  the 
^  !21st  of  Sept.  1807,  and  eifected  by  the  plaintifb,  upon  t 
voyage  at  and  from  Portsmoitth  to  Amsterdam,  upon  prize  wiiie% 
valued  at  800/.,  by  the  »hip  Drie  Vrienden.  The  dedaratioa 
stated  the  interest  to  be  in  F.  Van  Eyck.  Upon  the  trial  of  diii 
cause  at  the  Surry  Summer  Assizes  18 Id,  before  Lord  JBIku* 
borough,  C.  J.  the  parties  made  the  following  admissions;  the 
defendant's  subscription  to  the  policy,  and  to  a  memorandum  st 
the  back  thereof,  dated  the  7th  of  November  1807^  allovringtbe 
vessel  to  proceed  from  Portsmouth  to  Gottenburgh  and  Amsterdam; 
the  wines  were  shipped  by  the  plainttfFs  on  board  the  Drie  Vru 
enden  on  account  of  Van  Eyck,  and  he  was  interested  tberem  ai' 
averred  in  the  declaration;  he  was  a  native  oi Holland,  andwv 
domiciled  at  Amsterdam,  and  at  the  time  of  the  purchase  of  the 
wines  insured,  was  resident  in  this  Country  under  the  King^s  !!• 
cence,  dated  the  28th  May  1806,  and  purporting,  in  pursoanoe 
of  the  statute,  to  grant  unto  F.  Van  Eyck,  aged  37,  a  native  o( 
and  lastly  resident  at  Amsterdam,  known  to  Messrs.  Waroh 
Fleischman  and  Jutting^  of  Devonshire  Square,  Bishopsgate  Street% 
and  residing  there,  his  Majesty's  licence  to  reside  at  Ijondon,  and 

within  13  miles  thereof  in  the  county  of ,  from  the 

date  thereof  for  the  term  of  three  months,  with  the  restrictioDf 
ftnd  on  condition,  that  he  should  comniunicate  every  change  of 
his  residence  to  the  Alien  OfGce.    Upon  this  licence  v^ere  in- 
dorsed 
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dorsed  various  extensions,  one  whereof  permitted  him  to  travel  i819» 
to  **  Birmingham  on  businete,"  another  "  to  Forney  in  Conmally  ' 
and  to  attend  sales  of  prize  wines  there  for  14  days,"  and  the  ^^rin 
time  was  altogether  extended  to  the  month  dijvly  1807.  Van  fkmr* 
Eyck  himself,  at  a  sale  of  prize  wines,  selected  these,  but  they 
were  paid  for  by  the  plaintiffi  at  his  request.  The  wines  insured 
were  shipped  in  August  1807,  and  were  intended  to  be  exported 
iiiMler  a  licence  from  the  King,  dated  the  S  1st  Jtdy  1 807,  granted 
to  Messrs.  Van  Buuren  and  Kanningeisser  on  behalf  of  them- 
selves and  other  British  merchants,  but  procured  by  them  in 
consequence  of  orders  from  the  plaintiffs,  as  die  agents  of  Van 
Eyckj  and  <<  permitting  three  neutral  ships  to  navigate^  freely 
ond^r  the  several  flags  therein  named  from  or  to  any  port  of 
HoUandj  to  or  from  the  United  Kingdom^  and  to  import  such 
quantity  of  ^tn/^  alia  J  prize  winesy  as  might  be  specified  in  their** 
(f.  e.  the  ships)  ^<  bills  of  lading;  and  that  licence  was  to  remain 
ih  force  for  six  months,  and  to  be  revocable,"  &c.  It  provided 
alao^  **  that  Messrs.  Van  Buuren  and  Kanningeisser  on  behalf  of 
themselves  and  other  British  merchants,  to  whom  his  Majesty 
granted  that  licence,  should  cause  the  same  to  be  delivered  up 
as  therein  mentioned."  That  the  plaintiffs,  as  the  agents  of  Van 
SjfdCf  also  procured  another  licence  dated  the  15th  of  December 
18079  which  recited  that  it  had  been  represented  to  his  Majesty 
by  Messrs.  Warinf  Fleischman  and  Jutting^  that  they  intended  to 
eacport  a  cargo  of  prize  wine  from  Portsmouth  to  Holland  on 
board  the  neutral  ship  Drie  Vrienden,  as  long  ago  as  August  then  [  607  ] 
laity  by  virtue  of  the  licence  dated  3l8t  July;  but  that  owing  to 
the  political  events  on  the  continent,  the  exportation  did  not  take 
l^ace)  and  the  wine  still  remained  at  Portsmouth,  and  that  they 
had  prayed  his  Majesty's  further  licence  and  protection  for  the 
iexporti^on  of  the  said  wine,  Sec.  And  his  Miyesty  thereby  per- 
mkted  the  Drie  Vriendcn  to  proceed  irom  Portsmouth  to  Holland. 
At  the  time  of  granting  the  last^mentioned  licence.  Van  Eyck 
had  relumed  to  Holland.  After  the  granting  such  last  licence, 
hi  December  1807$  the  ship  sailed  from  Portsmouth,  and  in  her 
voyage  to  Amsterdam  was  taken  by  a  Danish  privateer,  and  con- 
demned. Upon  this  evidence,  it  was  objected,  that  nothing 
upon  tiiese  licences  rendered  legal  an  tnfiufance  upon  the  pro- 
p^jTty  of  an  alien  enemy,  who  at  the  time  of  the  ship's  sail- 
ing had  ceased  to  have  cither  domicile  or  licence  to  reside  here : 
the  licences  extending  to  protect  the  goods  of  British  merchants 
only.  For  the  plaintifis,  it  was  answered,  that  the  second  li- 
cence 
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[  608  ] 


cence  did  not  specify  what  description  of  persons  sboold  be  the 
owners  of  property  licenced^  and  that  as  Van  Eyck  had  purchased 
the  goods  while  he  was  domiciled  in  this  conntry  under  the 
King's  licence,  he  ought  to  have  a  reasonable  time  allowed  him 
after  that  licence  bad  expired  for  exporting  them.     Lord  EUeih 
borough^  C.  J.  thought,  that  as  the  second  licence  rented  the 
first,  it  only  contemplated  an  adventure  similar  to  that  whicb 
was  protected  by  the  first,  and  the  first  licence  would  only  pro- 
tect an  exportation  by  British  merchants,  which  character  Fm^ 
Eyck  had  ceased  to  possess  at  the  date  of  the  first  licence  taUide^ 
his  licence  to  reside  in  this  country  having  then  expired*    And 
his  Lordship  accordingly  directed  a  nonsuit. 

Shepherdy  Serjt.  in  this  term  moved  to  set  aside  the  nonsuit 
and  have  a  new  trial,  upon  two  grounds,  first,  that  the  second 
licence  was  penned  exactiy  in  the  same  terms  as  it  would  hate 
been  if  Messrs.  Buuren  and  Kanningeisser  in  applying  for  it  bad 
made  no  reference  to  the  former  intended  adventure,  and  it  did 
not  imply  the  restriction,  that  the  wines  were  to  be  the  property 
of  British  merchants :  secondly,  that  if  it  did.  Van  Ejfck  was  at 
the  time  of  purchasing  these  goods,  for, this  purpose^  a  BritiA 
merchant ;  the  extensions  of  his  licence  to  reside  recognised 
him  acting  in  his  business  of  a  merchant,  going  about  to  attend 
the  sales  at  which  he  purchased  this  cargo.  And  if  his  trading 
as  a  British  merchant  had  a  legal  inception,  and  i^  as  the  second 
licence  to  export  recites,  unforeseen  political  circumstances  pre- 
vented him  from  completing  his  adventure  within  the  time  pro* 
posed,  yet  the  protection  must  extend  to  the  completion  of  those 
transactions  b^run  under  his  licence  to  reside. 

The  Court  was  of  opinion  that  Van  Eyck  was  not  at  all  autko- 
rized  by  these  licences  to  export  this  cargo ;  and 

GiBBS,  J.  further  observed  that  his  name  did  not  appear  on 

either  of  them ;  and  if  ever  he  possessed  the  character  <^a  Bri- 

tish  merchant,  it  ceased  upon  the  expiration  of  his  licence  to 

reside  in  this  country. 

Rule  refined. 


Ncvemher  10. 


HotJLBiTCH  and  Another  v.  Birch  and  Another. 


Aiheriffwho  npHIS  was  an  action  airainst  the  sherifi*of  Middlesex  for  4e 

carries  a  pn»  ■  ^^ 

toner  taken  in     -^    supposed  escapc  of  Qcorgc  Graut^  who  had  been  taken  by 

execution  to  a 

lock-np-bouM  wiUun  bit  own  bailiwick,  and  keeps  bim  tbere  14  days  beibre  the  letnni  of  Ike  wiit,  b 

not  thereby  guilty  of  an  eicape. 

the 
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HOULDITCH 

v. 

Birch. 


the  shcriflF  under  a  writ  of  rop/^  arf  satisfaciendum  at  the  plain-  1B12. 
tiffs*  suit,  returnable  on  the  Morrow  of  All  SoulSy  indorsed  to 
levy  8740/.,  besides  poundage,  &c.  Upon  the  trial  of  this 
cause,  at  the  *sittings  after  Trinity  term,  1812,  before  Gibbs^  J. 
it  appeared  that  Leach^  an  officer  of  the  sheriff,  having,  under  [  ♦609  ] 
a  warrant  to  him  directed,  taken  Grants  permitted  him  to  go  to 
a  lock-up«house  kept  by  Withers^  another  officer  of  the  sheriff 
of  Middlesex^  not  named  in  the  warrant.  The  warrant  was  car- 
ried thither  with  him,  and  deposited  there.  Grant  continued  at 
this  house  from  the  3d  to  the  17th  day  of  October^  Leach  usually 
seeing  him  in  (he  course  of  every  day.  It  appeared  that  it  was 
the  ordinary  practice  for  the  sheriff,  when  he  took  a  prisoner 
ia  execution,  to  carry  him  to  a  lock-up-house,  and  keep  him 
there  for  a  convenient  time,  usually  for  several  days,  in  order  to 
give  opportunity  for  a  compromise,  or  for  raising  sums  for  pay^ 
ment  of  the  debt     The  jury  found  a  verdict  for  the  defendant. 

Shepherd^  Seijt.  in  this  term,  moved  to  set  aside  the  verdict 
and  have  a  new  trial.  He  insisted,  that  the  sheriff  was  bound 
instantaneously  to  carry  his  prisoner  to  the  county  gaol.  The 
words  of  the  statute  13  Ed,  1.  c.  11.  are  express,  that  the 
prisoner  <^  shall  be  sent  or  delivered  unto  the  nearest  gaol  of 
the  King  in  those  parts,  and  shall  be  received  of  the  sheriff  or 
gaoler,  and  imprisoned  in  iron  under  safe  custody ;"  and  the 
same  process  is  extended  by  st.  £5  Ed.  3.  st.  5.  c,  !?•  to  the 
action  of  debt,  which  was  the  case  here  against  Grant :  if  this 
were  not  so,  it  would  have  been  unnecessary  to  make  an  express 
legislative  enactment,  32  6.  2.  c.  28.  s.  1 .  that  the  sheriff  ^*  shall 
not  carry  any  person  arrested  to  any  gaol  or  prison  within  24 
hours  from  the  time  of  such  arrest,  unless  such  person  shall 
refuse  to  be  carried  to  some  safe  or  convenient  dwelling-house," 
&G.  He  urged,  that  although  the  sheriff  might  change  his  gaol 
within  his  bailiwick,  yet  he  must  keep  the  prisoner  in  his  gaol : 
and  this  lock-up-house  was  the  house  of  another  person,  not  of 
the  sheriff  He  referred  for  the  doctrine  of  escape  to  the  cases 
of  Piatt  V.  Lokke  and  Ayliffe^  Plamd,  35.,  Balden  v.  Temple^ 
Hob.  202.  Hawkins  v.  Plomer^  2  BL  1048.  and  Benton  v.  Sutton^ 
I  Bos.  and  Pull.  24.  He  admitted  that  he  could  not  trace  the 
introduction  of  the  practice  of  carrying  prisoners  taken  in  execu- 
tion to  lock-up-houses,  nor  find  any  case  in  which  it  had  been 
ruled  to  amount  to  an  escape. 

Mansfield,  C.  J.     I  have  no  idea  that  this  can  be  an  escape. 
The  sheriff  has  him  in  as  strong  dose  custody  as  can  be.    As 

6  to 
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to  the  words  of  the  old  statute,  it  is  now  too  late  to  recur  to 
them,  if  the  universal  practice  has  shewn  that  the  construction  * 
now  contended  for  is  not  the  meaning  of  it«     And  as  I  know  of 
no  case  which  says  that  the  keeping  him  in  a  strong  lock.up- 
house  is  an  escape,  and  as  the  practice  is  otherwise,  I  think  we 
ought  not  so  to  hold  it.     If  there  were  particular  indulgence  or 
favour  shewn  to  tlie  defendant,  or  if  the  place  where  he  was 
kept  were  dangerous  or  insecure,  there  might  be  some  grouad 
to  contend  for  this,  but  nothing  of  that  sort  appears  in  this  case. 

Heath,  J.  It  is  no  escape:  according  to  my  recollection,  it 
is  warranted  by  usage. 

Chambre,  J«  The  plaintiffs'  counsel  is  totally  mistaken  in  all 
he  has  said  about  the  necessity  of  a  habeas  corpus  to  remo?e 
from  the  lock-up-house  to  the  county  gaol,  because  he  is  in  the 
custody  of  the  same  person  all  the  time :  and  it  would  be  quite 
ridiculous  to  have  a  writ  of  habeas  corpus  to  remove  him  firom 
the  custody  of  the  sheriff  to  the  custody  of  the  sheriff. 

GiBBS,  J.  I  do  not  say  this  is  like  the  case  of  a  prisoner  on 
mesne  process,  whom  he  may  let  go  upon  bail,  and  whom,  if  be 
have  at  the  return  of  the  writ,  it  is  sufficient.  I  believe  there 
are  cases  where  it  has  been  held  that  if  a  sheriff  goes  to  the 
defendant's  house,  and  keeps  him  there,  it  is  an  escape ;  but  do 
case  shews  that  this  is.  Though  the  practice  does  not  make  die 
law,  yet  it  is  very  strong  argument  of  it ;  and  considering  how 
many  hard  actions  are  daily  brought  against  the  sheriflj  I  cannot 
doubt  that  this  action  would  often  have  been  brought  long  since, 
il*  it  could  have  been  maintained. 

Rule  refused. 


Nov.  10. 


Bailey  v.  Croft. 


In  order  to   MHEfE  plaintiff  having  been  partner  in  trade  with  Bennett  and 
making  o/ an  having  dissolved  partnership,  upon  a  statement  of  accounts 

agreement  for    bctwcen  tlic  parties,  they  agreed  on  a  considerable  balance,  as 

which  there  was    ,^  ^         -i    >      'm  -n  •  pi-'i-i 

aufficient  consi-  duc  fiom  the  plaintiff  to  Bcnnctj  in  part  payment  ot  wnicn  tlic 
deration,  be-     plaintiff  Mve  Bainct  his  acceptance  of  a  bill  for  1349/.  l6«. 

tween  the  plain-  »  o     ^  r  ^  ^ 

tiff  and  a  third    Bettfict  had  indorsed  this  bill  and  delivered  it  to  the  defendant, 

person,  the  de- 
fendant, who  received  no  benefit  to  himself  by  the  agreement,  became  party  thereto:  Held,  Uiat  as 
the  agreement  was  such  as  the  plaintiff  would  not  have  made,  unlc:»s  the  dcfcadaut  bad  acceded, 
there  was  a  suittcieut  cuusideration  lor  tho  defeodaut'e  pnimiM. 

who 
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who  advanced  to  him  thereon  500/*,  and  it  was  agreed  between        1812. 
them  that  300/.  more  should  be  raised  on  the  bill  for  the  use  of  ■ 

the  defendant,  to  whom  Bennet  was  indebted  in  a  greater  ^^ju-ey 
amount  than  the  whole  contents  of  the  bill.  The  plaintiff  and  Caorr. 
Bennet  afterwards  discovering  that  the  real  balance  of  accounts 
between  them  had  not  been  correctly  ascertained^  were  desirous 
to  refer  the  accounts  to  arbitration,  and  in  order  to  remove  the 
obstacle  which  would  arise  from  the  bill  which  had  been  already 
given^  and  had  been  put  into  circulation,  they  agreed  that  the 
bill  should  be  given  up,  and  that  a  bill  of  the  like  datC|  and 
with  the  like  securities,  for  such  other  sum  of  money  as  the 
arbitrators  should  award  to  be  the  balance  due,  should  be  ac-  [  6l2  ] 
cepted  by  the  plaintiff,  and  delivered  to  Bennet ;  and  upon  their 
application  to  the  defendant  to  accede  to  this  agreement,  he 
agreed  to  deliver  up  the  bill  of  1349/«  I65.  Ic2.,  and  to  accept  a 
like  bill  for  the  amount  to  be  awarded ;  whereupon  the  plaintiff 
and  Bennet  submitted  their  accounts  to  arbitration.  The  ar- 
bitrators awarded  that  the  former  supposed  balance,  secured  by 
the  plaintiff  to  Bennet^was  too  much  by  318/.  Is,  The  bill 
not  being  given  up  to  the  plaintiff  he  declared  upon  this  transac- 
tion, and  stated,  that  in  consideration  of  the  mutual  agreement, 
and  in  consideration  that  the  plaintiff  had  undertaken  tp  accept 
a  bill  for  the  sum  to  be  av/arded  in  exchange  for  the  first  bill, 
Bennet  and  tlie  defendant  undertook  to  give  up  the  first  bill ; 
and  averred  a  request  and  refusal  by  the  defendant.  Upon  tlio 
trial  of  this  cause  before  Mansfield^  C.  J.,  at  the  sittings  at 
GuildJuill  after  Triniii^  term  1812,  a  verdict  was  found  for  the 
plaintiff. 

S/irpJurd,  Serjt.  now  moved  to  set  aside  the  verdict  and  enter 
a  nonsuit,  upon  the  ground,  which  he  had  also  urged  at  the 
trial,  that  there  was  no  consideration  moving  from  the  plaintiff 
for  the  promise  of  the  defendant. 

Mansfield,  C.  J.  The  plaintiff  agrees  to  give  a  new  bill, 
which  will  impose  a  liability  on  him,  and  that  is  a  consideration 
beneficial  to  the  defendant 

Heath  and  Cuambbe,  Js.  concurred  in  refusing  the  applica- 
tion. 

GiBBS,  J.  Suppose  the  agreement  had  stood  merely  between 
the  plaintiff  and  Bemiet  I  no  doubt  there  would  have  been  suf- 
ficient consideration  as  between  them.  The  defendant  is  in- 
cluded in  the  treaty,  because  he  is  the  holder  of  the  bill :  he  is 
taken  in  on  BennePs  account)  and  in  consideration  of  what  the 

^  plaintiff 


612  CASES  IN  MICHAELMAS  TERM 

1812.       plaintiff  agrees  to  do  ♦beneficial  to  Bennett  the  defendant,  on 
-Qj^^^       ^^^^s  account,  agrees  to  do  this.     The  plaintiff  certainly 
^^  would  never  have  entered  into  this  agreement  to  refer  and  give 

Cboft,       a  new  bill  for  the  balance  found,  unless  the  defendant  had  come 
C  •Sis  ]    into  the  measure,  and  agreed  to  give  up  this  bill :    the  plaintiff 
would  never  have  left  this  bill  outstanding  in  the  hands  of  the 
defendant,  exposing  himself  to  have  the  amount  of  both  bills 
recovered  against  him.     In  giving  the  second  bill,  the  plaintiff 
gives  that  which  is  beneficial  to  Bennet ;  and  the  giving  op  the 
former  bill  is  part  of  the  equivalent  paid  for  the  doing  that 
which  is  beneficial  to  Bennet :  it  appears  to  me^  therefore,  that 
there  is  a  suflScient  consideration  for  the  promise* 

Rule  refined 


Abo.  11.  MuCKLOW  V.   St.   GeORGE. 

A  promise      npHE  defendant,  in  1802,  gave  a  promissory  note  for  the 

made  after  tak-       I  i.       ,  •      ,  t        i   .     .««  ^  \^  i 

log  benefit  of       ^    amount  ot  a  debt  due  to  the  plamtiff;  and  afterwards  went 
?°j"*^J*°5r^*'  to  Irelandy  where  he  took  the  benefit  of  an  insolvent  act.    Since 

to  pay  an  old 

debt  by  ipttai-    that  time  the  plaintifi^s  servant  had  asked  the  defendant  for  the 
specifying  the     ^^^t,  whereupon  he  inquired  how  much  was  the  amount,  and 
amount  or  time  being  told  between  60/.  and  IQl^  he  answered,  that  he  was  not 
not  raise  a  new    able  at  that  time  to  discharge  it,  but  that  his  friends  were  about 
amM||^t/  to  pay  ^  j^  something  for  him,  and  he  would  pay  the  debt  by  instal- 
ments.    At  the  trial  of  an  action  upon  the  note,  the  plaintiff 
relied  upon  this  as  evidence  to  establish  a  new  promise  to  pay, 
and  was  nonsuited. 

Vaughan^  Serjt.  now  moved  to  set  aside  the  nonsuit  and  have 
a  new  trial.  He  contended  that  this  was  as  good  evidence  of 
[  614  3  ^  subsequent  promise  to  pay,  as  had  su£5ced  in  the  case  of 
Bryan  v.  Horseman^  4  East^  599*  This  amounted  to  a  promise 
to  pay  the  debt  by  reasonable  instalments  within  a  reasonable 
time. 

The  Court  expressed  their  dissent  from  this  proposition,  and 
observed  that  this  case  was  not  like  the  cases  under  the  statute 
of  limitations;  this  evidence  might  suffice  under  that  statute: 
and  Man^ldf  C.  J.  said  that  the  cases  upon  the  statute  of 
limitations  had  indeed  gone  to  an  enormous  length:  there  nevor 
was  such  another  case  as  that  which  had  been  cited. 

Rule  refused. 

Sturgess 
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StURGESS  v.   FaRRINGTOK.  Kov.U. 

THE  plaintiff  declared  in  covenant  for  rent,  upon  an  inden-*  fo'"^''^'^' 
tore  of  lease  made  by  himself  to  the  defendant,  of  certain  feodant  pleaded 
premises,  at  60/.  per  ann.  The  defendant  pleaded  that  the  dET-toMmt'of**' 
plaintiff  held  the  premises,  together  with  other  hereditaments,  paroeiof  oeruin 
under  an  indenture  of  lease,  dated  the  7th  of  Febmanfi  1807)  wl^e'^' which 
whereby  Roberts  and  Valentine  demised  the  whole  to  the  plaintiff,  ^  pWntjff,  hb 

,  It  1        1         1   .     .A.  lenor,had  co- 

at 1001.  rent,  and  he  set  out  a  covenant  by  the  plaintiff  to  pay  veoantedtopay 

the  rent  to  his  lessors,  and  shewed  that  the  plaintiff  afterwards,  S^'^^jj^t"^ 
by  the  indenture  declared  on,  demised  parcel  of  the  demised  >n<i  shewed 
premises  to  himself,  the  defendant,  and  that  Roberts  and  Valen^  feodaot,  paid 
tine  assiimed  to  Powell  the  reversion  in  the  freehold  expectant  *<>  the  landlord 

^  '  paramoaiit,  iiii« 

on  the  term  demised  to  the  plaintiff;    that  before   the  rent  derUireatof 
claimed  became  due,  two  years*  *rent  at  lOOZ.  i>er  ann.  became  rSj^hanSi* 
due  from  the  plaintiff  to  Powell^  who  required  from  the  defendant  o«^  to  tb» 
payment  thereof,  under  a  threat  of  a  distress,  to  avoid  which  the  piaintlfftraTefB- 
defendant  paid  to  Powell  that  money.     The  plaintiff,  by  his  ^J^'JJJJ^ 
replication,  took  issue  upon  this  plea,  and  traversed  that  the  himidrtoUie 
100/.  per  ann.  was  due  from  himself,  the  plaintiff,  to  Powell.  ^^  ^2d 
Upon  the  trial  of  the  cause  before  Mansfield^  C.  J.  the  plaintiff,  thatUiisrapii. 
to  support  this  issue,  proved  that  he  had  assigned  to  Kingsbury  mpportod,  bj 
his  unexpired  term  in  the  residue  of  the  premises,  not  included  JJ^^SSJ^JV^ 
in  the  demise  to  the  defendant,  under  a  covenant  on  the  part  a«tigiMd  bit 
of  Kingsbury  that  he  would  pay  the  whole  100/.  per  ann.  rent  JSJc  of^tbe*" 
reserved    to    Roberts    and   Valentine :   and    he    proved   that  pv^miset  to  K., 

who  aflsiwDAd 

Kingsbury  had  assigned  that  interest  to  the  defendant  Iiimself,  Uiemtothede- 
who  was  bound  by  a  similar  covenant  to  discharge  the  100/.  ^"^'"SlJjL 
rent;  wherefore,  as  the  plaintiff  contended,  that  rent  was  no  payindifcharKe 
'longer  payable  from  himself  to  PawelL    Mansfield,  C.  J.  how-  JL' whole  ^^ 
ever,  nonsuited  the  plaintiff  with  liberty  to  move  to  set  aside  the  J*J*T^*^  ^^  ***• 
nonsuit,  and  to  enter  a  verdict  for  the  plaintiff  for  15/.  upon  mount 
any  of  the  issues,  if  the  Court  should  be  of  opinion  that  the     [  *615  ] 
replication  was  proved. 

Bestf  Seijt  accordingly  now  moved,  contending  that  the  100/. 
rent  had  not  accrued  due  from  the  plaintiff  to  Powell ;  but  the 
Court  were  unanimous  that,  inasmuch  as  the  title  was  specially 
stated  by  the  plea,  if  the  defendant  had  meant  to  insist  that  the 
defendant,  as  the  assignee  of  Kingsbun/y  was,  as  between  the 
plaintiff  and  the  defendant,  precluded  by  his  covenant  from 

asserting 
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1812         asserting  the  plaintiff's  liability  to  pay  the  1002.  rent,  he  ought 

•  to  have  specially  replied  the  facts  upon  which  that  question 

^^  might  arisen  by  way  of  confession  and  avoidance :  but  here  he 

Fariungton.  had  contented  himself  with  denying  that  the  rent  was  due  from 

[  6l6  ]     himself;   whereas  it  was  most  correctly  stated  to  be  due  from 

the  plaintiff  to  Powell,  who  might  have  distrained  upon  the 

premises,  and  avowed  upon  the  plaintiff*;  and  they 

Refused  the  rule. 


J^«  It.  Reed  v.  Taylor. 

If  a  plaintiff   ri^HIS  was  an  action  for  a  malicious  prosecution.     In  the 
the  defendaot      ^    first  count,  the  plaintiff  declared  that  he  was  a  good  sub- 

wwlS!?^bll!!*  J^^^»  ^^  "^^^'^  ^^^  g"'^*y  ^^  perjury,  &c.  and  that  the  de- 
bt* cause  pre.  fendant,  maliciously  intending  to  injure  him,  &c.,  at  the  general 
dietnent,  leN  Session  of  oyer  and  terminer,  holden  in  and  for  the  county  of 
^  ^l^^i'.  !•  ^^^^^^^^9  falsely,  maliciously,  and  without  any  reasonable  or 
proved  if  tome  probable  cause  whatsoever,  indicted  the  plaintiff  **for  that 
Mk^mtiim  theretofore,  Sec**  setting  out  verbatim  the  whole  indictment^ 
Bialicioiuly  and  which  contained  twelve  assignments  of  perjury,  stated  to  be 
blecaiiK,pre-'  Committed  by  the  plaintiff  in  an  affidavit  by  him  made  in  a 
ferred,a]Uioiigh  eause  pendini?  in  Chancery,  before   a  master  of  that  courts 

tbere  was  good  i  •■  -•  •  y         • 

gropnd  for  touching  eight  several  payments  and  transactions  therem  sworn 
SSlJge^pwfeiw  to:  the  plaintiff  then  proceeded  to  shew  that  the  indictment 
»wJ.  was  removed  into  the  Court  of  King's  Bench,  where  he  was 

tried  and  acquitted.  In  the  second  count,  the  plaintiff  stated 
that  the  defendant,  at  the  said  general  session  of  oyer  and 
terminer,  falsely  and  maliciously,  aq.d  without  any  reasonable 
or  probable  cause,  indicted  the  plaintiff  for  wilful  and  corrupt 
perjury,  in  a  certain  affidavit  before  then  sworn  by  the  plaintiff 
before  the  master  in  Chancery.  This  cause  was  tried  at  the 
sittings  at  Westminster,  after  Trinity  term,  1812,  before  Mans- 
Jield,  C.  J.  when  the  defendant  produced  evidence  as  to  three 
of  the  transactions  upon  which  the  peijury  had  been  assigned, 
r  617  ]  shewing  that  the  parts  of  the  affidavit  relating  thereto,  were 
untruly  sworn,  and  that  in  matters  which  must  have  lain  withiti 
the  plaintiff's  own  knowledge.  As  to  others  of  the  transactions, 
it  appeared  that  the  plaintiff  had  truly  sworn  in  the  affidavit, 
and  that  there  was  no  probable  cause  for  the  assignments  of 
perjury  on  those  transactions.    The  jury  found  a  verdict  for  the 

plaintiff 
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plainti£r  with  900/.  damages,  which  the  plaintiff  entered  on  the 
first  count  only. 

Shepherd^  Seijt  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  have  a  new  trial.  He  contended  that  the  verdict 
could  not  be  supported  upon  this  declaration ;  the  charge  was, 
not  that  the  defendant  had  inserted  some  groundless  assignments 
in  his  indictment,  but  that  he  had  preferred  the  whole  indictment 
set  forth,  without  reasonable  or  probable  cause :  if  there  were 
reasonable  or  probable  cause  for  any  one  assignment,  that  issue 
could  not  be  with  the  plaintiff :  but  there  was  abundant  cause, 
both  reasonable  and  probable,  for  several  of  these  assignments. 
It  would  be  of  very  ill  consequence  to  public  justice,  to  hold,  that 
}f  there  were  in  an  indictment  for  perjury  any  one  count  or  as- 
signment that  was  not  proved  at  the  trial,  the  prosecutor  would 
lie  open  to  an  action  for  a  malicious  prosecution.  In  none  of  the 
decided  cases  had  it  been  held,  that  a  probable  cause  being  found 
for  some  of  the  charges,  damages  given  for  preferring  the  others 
could  be  supported.  These  charges,  too,  all  arise  out  of  one 
affidavit  and  one  oath. 

.  Mansfield,  C.  J.  The  question  is,  whether,  if  a  man  prefers 
an  indictment  containing  several  charges,  whereof  for  some  there 
is,  and  for  others  there  is  not  probable  cause,  this  does  not  sup- 
port a  count  for  preferring  that  indictment  without  probable 
cause,  I  am  of  opinion  that  it  does.  You  mention  no  precedent 
for  this  ground  of  your  motion,  and  therefore  I  do  not  know  how 
we  can  grant  it. 

GiBBs^  J.  To  support  this  action  there  must  be  a  want  of 
probable  cause  and  malice.  The  charge  here  isj  not  that  the 
defendant  imputed  perjury  without  probable  causey  but  that  he 
preferred  that  indictment  without  probable  cause*  There  is  uo 
probablecause  for  some  of  the  charges  in  the  indictment,  therefore 
this  indictment  is  preferred  without  probable  cause. 

Rule  refused. 


1812. 

Reid 
Taylor. 


[  618] 


Wardale,  Demandant,  Bell,  Tenant;  ' 

Others,  Vouchees. 


Robinson  and      ^<^'  ^^ 


QHEPHERDf  Sent,  moved  that  a  recovery  might  pass  under     Where  a  re- 

^-^     "1     /•  11       •  •  rm  •       i»  covery  had  fliiU 

the  toliowmg  circumstances.     The  writ  of  summons  was  re-  ed  to  be  com- 
tumable  in  the  last  Hilary  term,  the  acknowledficment  of  Robin-^  P*«*^  »«*  ^\ 

*f  ^  o  term  in  which 

it  was  inteadedy 
throngh  the  refusal  of  one  of  the  Touchees  to  accede  to  it,  the  Court,  in  a  sabieqaent  term,  for  the 
benefit  of  Uie  other  parties,  permitted  it  to  be  completed. 

9on 
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1819. 
Wardale, 

BKLLy 

and 
Others. 


5011  and  his  wife,  two  of  the  vouchees,  had  been  taken  in  Decem- 
ber last,  but  the  other  vouchee,  who  had  an  undivided  interest 
in  the  property,  the  sale  of  which  was  to  be  effectuated  by  this 
recovery,  on  being  applied  to  to  execute  her  acknowledgment,  re^ 
fused  to  do  it,  complaining  that  her  companion,  whom  she  bad 
authorized  to  negotiate  a  sale  of  the  estate,  which  was  of  con- 
siderable value,  had  sold  it  for  5Qi.  too  little,  and  it  was  not  till 
the  end  of  Trinity  term  that  she  had  been  persuaded  to  concur 
in  executing  the  conveyance. 

The  Court  said,  that  seeing  this  was  not  the  negligence  of  the 
attorney,  the  ordinary  cause  why  recoveries  are  delayed,  the 
application  might  be  granted. 

Rule  abfdate. 


[619] 

Aoo.  11. 
The  aflUavit 
of  service  of  a 
tommooi,  made 
in  order  to 
more  for  a  dis' 
irmgast  must 
set  forth  the 
tenor  of  the 
summons  serr- 
ed. 


Hill  v.  Wilkinson  and  Wife. 

QHEPHERDf  Serjt  moved  for  a  distringas  to  compel  an  ap- 
pearance, upon  an  affidavit  ^*  that  the  defendant  had  been 
served  with  a  summons,  pursuant  to  the  late  act  of  parliament^ 
61  G.  3.  c.  124.  5.  2/  by  delivery  thereof  to  a  servant  of  the  de- 
fendant, at  his  dwelling-house,  and  that  his  wife  had  since  ac- 
knowledged that  her  husband  had  received  the  summons,  and 
had  promised  payment  of  the  debt."  The  Court  were  of  opinioD 
that  this  service  was  sufficient ;  but  refused,  as  they  had  before 
repeatedly  done  in  like  cases,  to  grant  a  distringas  upon  such  an 
affidavit,  whereby  the  bailiff  took  on  himself  to  adjudge  that  the 
form  of  the  summons  which  he  served,  sufficiently  complied  with 
the  directions  of  the  act,  a  matter  of  which  the  Court  alone  were 
to  be  the  judges,  when  the  summons  should  be  set  before  them 
in  hac  verba.  Shepherd  then  procured  another  affidavit  setting 
forth  the  tenor  of  the  summons,  whereupon  the  Court  granted 
the  distringas. 


2Voc.  18.        John  Hutchison  v.  Birch  and  Another,  Sheriffi  of  LoNnoN. 

[  ♦620  ] 

Asheriisrhav-  rpRESPAS&  The  plaintiff  decla^  that  the  defendants, 
the  open  doon  with  force  and  arms,    broke  and  entered  the  plaintiff's 

ofim  house,      dwelling-house,  and  forced  and  broke  •open,  broke  to  pieces  and 

mand  to  have 

the  inner  doors  opened  to  him  before  he  breaks  them  in  order  to  take,  under  a  writ  offierifaciaSf  goods 
which  are  within  them. 
A  sheriff  may  enter  a  hoose  to  search  for  the  body  of  a  debtor,  under  a  writ  of  os^ai  ad  ioittf^eiemAtm 

damaged 
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damaged  divers  doors  of  the  plaintiff,  of  and  belonging  to  his  1812. 
dwelling-house,  and  divers  locks,  staples,  and  hinges  thereto 
belonging,  and  wherewith  the  same  doors  were  there  locked  and 
&stcned,  and  also  seized  and  took,  and  converted  to  their  own 
use,  divers  goods  of  the  plaintiff  there  found.  The  defendants 
pleaded,  first,  the  general  issue,  and  secondly,  as  to  the  tres- 
passes above  epumerated,  they  pleaded  that  a  writ  called  a  testa* 
turn Jieri  facias  had  issued  at  the  suit  of  Amaud  LewiSf  directed 
to  the  defendants  as  sheriffs  of  London^  commanding  them  to 
levy  218/.  5s.  and  28/.  costs,  upon  the  goods  of  WiUiam 
Hutchison^  which  writ,  indorsed  to  levy  250/*  was  delivered  to 
the  defendants ;  and  thnt  the  chattels  in  the  declaration  men- 
tioned, before  and  at  the  same  times  when,  &c.,  were  in  the 
dwelling-house  in  which,  &c,  within  their  bailiwick,  and  were 
the  joint  property  of  WiUiam  Hutchison  and  the  plaintiff;  where- 
fore the  defendants  being  such  sherifi&,  afterwards,  and  before 
the  return  of  the  writ,  to  wit,  at  the  first  of  the  said  times 
when,  &c,  entered  into  the  dwelling-house,  the  outer  door 
thereof  being  then  open,  to  seize,  take,  and  carry  away  the 
said  goods,  for  the  purpose  of  making  the  monies  by  the 
writ  directed  to  levied  upon  the  said  William  HuichisorCs  undi- 
vided moiety  of  such  goods,  and  because  the  plaintiff  then  and 
there,  before  the  defendants  could  take  and  carry  away  the 
goods,  with  force  and  arms  expelled  the  defendants  from  the 
said  dwelling-house,  they,  being  such  sherifis,  did  then  and  there, 
before  the  return  of  the  said  writ,  re-enter  into  the  said  dwelling- 
house,  in  order  to  seize,  &c.,  and  did  seize,  take,  and  carry 
away  the  said  goods,  for  the  purpose  of  niaking  the  said  monies 
to  be  levied  upon  W.  HutchisotCs  moiety  thereof,  as  it  was  law- 
ful for  them  to  do ;  and  because  certain  inner  doors  of  and  be- 
longing to  the  said  dwelling-house,  at  the  said  times  when,  &c., 
were  shut,  locked,  and  fastened  with  the  said  locks,  staples,  and  £  621  ] 
hinges,  so  that  the  defendants  could  not  seize,  take,  and  carry 
away  the  goods  aforesaid,  to  make  the  monies  aforesaid,  upon 
W.  Hutchison^  moiety  thereof,  or  execute  the  said  writ,  without 
forcing  and  breaking  open  the  said  inner  doors,  the  defendants, 
while  they  ^  continued  in  the  said  house,  did  force  and  break 
open  the  said  inner  doors,  and  in  so  doing  did  necessarily  a 
little  break  and  damage  the  same,  and  a  little  break  to  pieces, 
damage,  and  spoil  the  said  locks,  &c.  To  this  plea  the  plaintiff 
demurred,  and  assigned  for  cause,  that  although  it  was  therein 
alleged  that  the  defendants  did  force  and  break  open  the  inner 

doors 


621 


CASES  IN  MICHAELMAS  TERM 


1812. 


Hutchison 

BiBCH. 


doors  of  the  dwelling-house  in  which,  yet  it  was  not  therein 
stated  or  alleged  that  tlie  defendants,  before  they  forced  and 
broke  open  the  said  inner  doors,  made  any  demand  or  request 
of  admittance,  or  leave  to  enter  the  said  inner  doors,  or  any 
demand  or  request  of  the  keys  thereof;  or  that  no  person  was 
present  or  ready  to  give  admittance  through  the  said  doors  to 
the  defendants,  nor  was  any  cause  or  reason  assigned  why  the 
defendants  did  not  demand  admittance  or  leave  to  enter  the 
same.     Tlie  defendants  joined  in  demurrer. 

Vaughan,  Serjt.  in  support  of  the  demurrer,  said,  there  were 
two  questions  in  this  case :  first,  whether  the  sheriff  can  break 
any  inner  door  of  a  house  without  previously  stating  his  purpose, 
and  demanding  the  keys ;   and,  secondly,  supposing  that  such 
a  demand  is  necessary,  whether  he  can  avail  himself  of  hii 
authority  without  shewing  in  pleading  that  such  demand  has 
been  previously  made.    The  same  principle  which  requires  a 
sheriff  to  ask  admittance  and  shew  his  authority  at  the  outer 
door,  before  he  can  presume  to  break  it,  also  requires  that  he 
should  make  a  request  for  the  inner  doors  to  be  opened  to  him: 
that  principle  is,  that  the  process  of  the  law  shall  be  executed 
[  622  ]      as  tenderly  as  possible,  and  that  although  the  law  will  justify 
the  using  so  much  force  as  is  necessary  for  the  completion  of 
his  purpose,  it  will  justify  no  greater  degree  of  force  than  that 
necessity  demands.     It  is  to  be  presumed  that  the  process  of 
the  law  will  be  respected  and  obeyed,  as  soon  as  the  sheriff's 
intention  is  communicated,  and  that  no  resistance  will  be  op- 
posed to  it :  but,  until  notice  or  demand,  the  officer  of  the  law 
cannot  be  known.     And  even  if  a  violent  re-entry  could  have 
been  justified  at  the  moment  of  the  expulsion  of  the  sheri£^  yet 
it  is  to  be  inferred  from  the  language  of  this  plea,  that  a  con- 
siderable time  intervened  between  the  expulsion  and  the  re- 
entry ;  for  the  plea  only  states  that  the  defendants,  before  the 
return  of  the  writ,  re-entered.^    And  after  such  an  interval  as 
may  be  presumed  to  have  taken  place,  the  second  entry  of  the 
sheriff  ought  to  have  been  attended  with  the  same  formalities  as 
the  first.     Secondly,  if  a  request  was  necessar}',  it  ought  to  be 
expressly  averred  in  pleading  that  it  was  made,  or  at  least  it 
should  appear  updn  the  plea  that  the  breaking  of  the  doors  was 
necessary,  which  the  defendant  has  here  omitted  to  shew.     In 
support  of  these  propositions  be  referred  to  Ratcliffe  v.  Barton^ 
3  Bos.  et  PuU.  223.,  which  he  said  was  precisely  this  case. 
There  Lord  Alvanleyy  C.  J.  said,  that  it  would  be  carrying  the 

law 


IN  TH£  Fifty-third  Year  of  GEORQE  III. 


622 


Hutchison 
Birch. 


law  upon  this  subject  to  an  alarming  extent,  if  the  Court  should  1812. 
bold  that  because  a  man  might  happen  to  owe  money  in  any 
part  of  England^  the  sheriff  of  the  county  in  which  his  house 
was  situated,  might  break  open  every  door  and  every  trunk  in 
which  a  man  might  be  concealed;  and  that  as  often  as  he  thought 
proper,  so  as  it  were  before  the  return  of  the  writ  It  appeared 
to  him  that  the  law  had  gone  quite  far  enough  on  that  subject. 
It  bad  been  said  that  the  outer  door  of  the  house  is  the  man's 
castle,  but  that  the  inner  doors  may  be  broken  open  for  the 
purposes  of  civil  process.  It  had  never  been  said,  however, 
that  the  officer  might  justify  breaking  inner  doors  without  [  623  ] 
averring  a  previous  demand  of  peaceable  admittance,  or  shewing 
why  such  violence  was  necessary."  And  Heathy  J.  in  his  judg- 
ment in  that  case,  says,  ^'  The  plea  appears  to  me  to  be  bad, 
because  it  states  no  demand  of  admittance,  and  I  shall  give  my 
opinion  upon  that  point  alone.  The  law  of  England^  which  is 
founded  on  reason,  never  authorises  such  outrageous  acts  as  the 
breaking  open  every  door  and  lock  in  a  man's  house  without 
any  declaration  of  the  authority  under  which  it  is  done."  White 
T.  WhUsheircj  Cro.  Jac.  555.  most  fully  reported  in  2  Ro.  Rep. 
137.  but  the  best  report  of  the  case  is  in  Palm.  52.  Trespass 
for  breaking  the  inner  door  of  the  house :  the  defendant  pleaded 
that  he  entered  to  make  execution  upon  the  goods  of  the  plaintiff 
under  a  writ  oi Jieii  facias^  and  he  doth  not  aver  that  the  goods 
were  in  the  house,  and  Nicholas  Hyde  there  urged  that  it  was 
not  lawful  for  the  sherif]^  upon  an  execution  at  the  suit  of  a 
common  person,  4o  break  the  door  of  the  house,  and  cited  Sey- 
mayn^s  case,  5  Co.  Rep.  92.  3rd  res.  In  cases  where  the  King 
is  party,  before  the  sheriff  breaks  the  door^  he  ought  to  signify 
the  cause  of  his  coming,  and  to  make  request  to  open  the  doors, 
and  cites  18  Edw.  2.  ExeciU,  252. 

Pell^  Serjt.  contra.  Both  the  cases  of  Ratcliffe  v.  Burton^  and 
White  v.  Whitsheircy  arc  directly  in  support  of  this  plea.  In 
the  former,  which  was  quite  dissimilar  to  this  case,  the  sheriff 
entered  in  search  of  the  person  of  a  defendant,  whom  he  did 
not  know,  nor  aver  to  be  in  the  house :  here  the  sheriff  enters 
to  take  goods,  which  he  does  know  and  avers  to  be  in  the  house. 
And  all  the  Judges  there  proceed  on  the  manifest  distinction 
between  an  entering  to  make  search,  and  an  entering  to  take  a 
person  who  was  in  the  house,  3  Bos.  et  Pull.  229.  As  to  the 
latter  case,  although  the  report  in  Rolle  is  more  at  length,  it 
does  not  state  this  point  so  distinctly,  but  in  the  report  in  Palmer 

Vol.  IV.  U  u  the 


[  624  ] 


Hutchison 


'624  CASES  IN  MICtiAELilAS  I^RM 

1812.       the  point  appears,  and  the  plaintiff  had  judgtneiit  theireon :  ancf 
in  Palmer^  although  Doddridge  and  Haughton  said  something  on 
the  third  point,  about  refusing  admittance,  which  is  not  noticed 
Birch.       by  either  of  the  other  cotemporary  reporters,  yet  on  the  second 
point  they  decided  against  the  plaintiff.    Pasch.  4  Edo).  4.  pi.  19* 
Catesby  shewed  that  a  writ  oijieri  facias  Was  directed  to  the 
sheriff  of  Middlesex  to  levy  execution  for  obe  J.  upon  a  recoverjr 
had  by  the  said  J*  against  one  B.  whereupoh  B.  put  all  hii 
goods  into  a  chest,  locked  and  shut  up ;   and  then  the  aberiff 
broke  the  door  of  the  house,  and  enteried  hito  the  houae^  and 
took  away  the  goods  with  him.     And  the  question  was,  wheAar 
the  sheriff  did  any  wrong  or  not.    Lititelanj  and  all  his  com- 
panions, held  that  the  party  might  liave  a  writ  of  trespass  against 
the  sheriff  for  the  breaking  of  his  door,  notwithstanding  tfae 
Jkri  facias :    for  the  Jteri  facias  shall  not  excuse  hiiti  for  die 
breaking  of  the  house,  but  for  the  taking  of  the  gGk>d8  oiilf, 
qfiod  nota,  &c  13  Edw.  4.  9*  ace. ;  so  that,  as  Lord  Mdns/kUf 
C.  J.  remarks  in  Lee  v.  Ganselj  I  C(/ODp.  1.  they  held  that  lie 
breaking  of  the  trunk  was  not  actionable. 

Faughah  in  reply.  The  case  from  the  year-books  U  i&j 
distinguishable;  it  is  not  contended  that  the  sheriff migfatliot 
break  a  trunk  in  the  house,  when  he  had  entered  without  btct 
It  docs  not  appear  hy  the  case  of  Ratcliffe  v.  Burton^  that  dte 
person  was  not  in  the  house  at  the  time  of  the  sherifi^'s  entry: 
it  must  be  taken  that  he  wias  there.  In  the  case  of  Burdett  t. 
Abbot f  14  East,  1.  it  was  admitted  that  it  was  necessary  for  tbe 
sheriff  to  demand  admittance  before  breaking' the  outer  door:  it 
is  equally  necessary  to  demand  admittance  before  breaking  an 
inner  door,  and  no  necessity  for  breaking  it  is  averred. 
[  625  ]  Mansfield,  C.  J.     In  this  case  an  action  of  trespass  is 

brought  for  breaking  an  inner  door  of  a  ho\ise.  The  ground  of 
the  plea  is,  'that  a  debtor,  against  whom  an  execution  had  isstaed, 
had  ah  undivided  moiety  of  certain  goods,  which  were  in  this 
house,  in  a  room  which  was  locked  up,  so  that  the  sherifi 
could  not  get  at  the  goods,  land  that  in  order  to  get  at  them  th^ 
broke  the  door  of  the  room,  and  took  the  godds ;  and  it  is  ob- 
jected to  this  plea,  that  it  is  not  shewn  that  there  was  anj'ptt" 
vious  demand  made  of  the  plaintiff  to  open  the  d66rz  the 
question  therefore  is,  whether  any  such  privilege  belongs  to  tbe 
inner  door  of  a  house,  that  admittance  is  to  be  disked  before  tbe 
officer  can  break  in.  All  the  cases  agree  that  such  a  privilege 
attaches  to  the"^  outer  door  of  a  dwelling,  b^tis^,  according  to 
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B^  language  of  the  books,'  it  is  the  owner's  castle :  but  no  case  1612. 
ia  cited  in  which  it  has  been  held  that  the  same  privilege  belongs 
Id  the  inner  door  of  a  house;  and  until  I  saw  this  demurrer. 
and  heard  some  of  the  dicttr  that  have  been  cited,  I  did  not  Birch. 
apprehend  that  it  had  ever  been  attempted  to  distinguish  be- 
tween the  inner  doors  of  rooms  and  other  inner  doorsy  as  those 
rf  xloseCSf  cupboards,  trunks,  and  the  like.  Suppose  there  are 
pm  rooms  in  a  house,  and  goods  in  each,  b  it  necessary  to  make 
ft  Jemand  fi>r  opening  each  door?  As  to  the  case  of  Baicliffe 
¥•  Burton^  there  is  a  very  solid  distinction  between  tiiat  and  the 
prascnt  case.  There  was  no  averment  at  all  that  tlie  debtor 
«M  in  the  house^  and  it  must  be  tak^i  that  he  was  not  there : 
and  Lord  Alvanley  doubted  whether,  notwithstanding  that  hcXf 
tlM  aberiff  might  not  justify  going  in,  if  the  outer  door  were 
open,  >to  search  for  him :  but  it  is  not  necessary  for  us  to  decide 
chat  point;  it  is  enough  justification  for  tiiis  case,  that  the  goodb 
W6re  in  the  room,  and  that  the  sheriff  could  not  get  at  them 
wi^out  breaking  the  door.  It  is  urged^  that  Lord  Alvanlq/ 
thought  the  plea  must  contain  an  averment,  **  shewing  why  such  [  626  3 
violence  was  necessary  ;**  but  this  plea  does  shew  it ;  **  because 
tho  aheriff  could  not  otherwise  get  at  the  goods.'' 

HfiATH,  J.  I  am  of  the  same  opinion.  If  in  Ratcliffe  v, 
Sin^i^n  I  said  that  a  demand  was  necessary  before  brewing  an 
imi^r  door,  I  dp  not  recollect  it :  but  as  I  have  no  reason  to  doubt 
the  accuracy  of  the  reporter,  I  shall  presume  that  his  account  is 
fight :  but  if  so,  the  opinion  certainly  was  extrajudicial ;  for  it  was 
miBeeessary  to  decide  in  that  case  whether  a  previous  demand 
icere  requisite  or  not,  in  order  to  take  goods  or  the  person 
ibond  in  the  house:  the  point  there  was,  whether  the  sheriff 
«a«Ijd  break  the  inner  doors  to  search  for  a  person  not  in  the  house. 

•Chambre,  J.  I  can  entertain  no  doubt  upon  this  question. 
The  case  of  RcUcliffe  v.  Burton  is,  in  the  main,  right,  though 
•ome  of  the  points  assorted  in  that  case  may  not  be  tenable. 
But  that  case  has  not  the  least  resemblance  to  this.  There  the 
plea  claimed  a  right  to  break  inner  doors  in  order  to  search  for 
and  arrest.  As  to  a  demand  being  in:  every  -case  necessary,  I 
do  not  see  how  any  execution  could  proceed,  if  tlie  officer  were 
to  atop  between  the  opening  of  every  drawer  and  box,  to  make 
a  fresh  demand  for  the  next  to  be  unlocked.  The  argument 
chat  has  been  raised  for  the  plaint(iff  upon  the  averment  that  the 
defendants  re-entered  before  the  return  of  the  writ,  is  not  > well- 
founded:  there  is  nothing  in  this  plea  to  shew  that  the  whole 
was  not  one  continued  transaction.     If  there  iiad  b^en  any 
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extraordinary  violence  or  unnecessary  mischief  committed  by 
the  sheriffs  in  executing  their  authority,  that  ought  to  bave  been 
shewn  by  way  of  replication  and  new  assignment.  I  very  much 
think  that  the  sheriff  may  in  every  case  break  an  inner  door ;  but 
it  is  not  necessary  to  decide  that  point,  because,  upon  the  form  of 
the  plea,  I  think  that  the  plea  is  sufficient 

GiBBS,  J.     I  am  of  the  same  opinion  with  my  Brothers*    The 
argument  is,  that  because  a  demand  and  refusal  are  necessary 
to  justify  the  breaking  of  an  outer  door,   therefore  the  like 
demaml  and  refusal  are  necessary  before  breaking  open  aa 
inner  door:    but  no   authority   is    cited    in   support   of  that 
proposition.      The  case  of  Ratcliffe  v.  Burton    rather  makes 
against  it.      Let  us  see  then  what  the  law  is.      The  sheriff 
cannot  break  the  outer  door  without  a  demand  :  but  afbr  the 
sheriff  has   entered  the  house   in  which   the   person  or  tbe 
goods  of  the  defendant  are  contained,  (omitting  the  questioo  of 
breaking  doors  for  the  purpose  of  search,)  I  t^e  it  to  be  dear, 
that  he  may  break  open  any  door  within  the  house^  without  aiijr 
further  demand.      If  the  defendant  stands  with  the  key,  sad 
offei^s  to  open  the  door,  and  the  sheriff  unnecessarily  brnks  it, 
or  uses  any  other  unnecessary  violence,  that  should  be  made  tD 
appear  by  way  of  new  assignment ;  it  must  certainly  be  taken  u 
a  fact  upon  the  pleadings  of  Ratcliffe  v.  Burton^  that  the  debtor 
was  not  in  the  house.     But  this  plea  sufficiently  shews  that  the 
defendants  were  authorized  to  take  the  goods,  that  the  goods 
were  in  the  house,  and  that  the  defendants  broke  the  doors  m 
order  to  take  them.     It  is  to  be  gathered  from  this  plea  that  tbe 
expulsion  and  re-entry  form  one  transaction :  for  the  plea  sqps 
that  before  the  retam  of  the  writ,  to  wit,  at  the  first  time  mca- 
tioned  in  the  declaration,  the  defendants  entered,  and  the  plain- 
tiff expelled  them,  and  that  the  defendants  then  and  there,  whidi 
must  be  taken  to  refer  to  the  said  first  time,  re-entered  into  the 
house  to  take  the  goods,  and  while  they  continued  in  the  house) 
and  before  the  return  of  the  writ,  they  broke  the  doors.    A 
pleader  always  takes  care,  when  he  is  defending  under  the  au- 
thority of  a  writ,  that  every  material  allegation  shull  have  that 
guard  about  it,  of  an  averment  that  the  act  was  done  before  the 
return  of  the  writ ;  and  as  to  the  objection  that  the  defendants 
do  not  aver  any  necessity  for  breaking  the  doorsi  they  aver  that 
which  is  equivalent,  for  they  state,  that  the  doors  were  locked, 
$o  that  the  defendants  could  not  take  the  goods  without  forcing 
the  doors;  which  is  as  good  an  averment  of  the  neceasi^  of  so 
doing,  as  if  they,  had  emplojred  the  word  necessarily.     I  therefore 

thinks 
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think,  that  the  judgment  must  be  for  the  defendants.     I  say        1812. 

nothing  on  the  case,  where  the  sheriflp,  finding  the  door  open,  en-      

ters  to  search  for  the  person  of  a  defendant,  but  I  should  think  that  utchisok 
be  woukl  in  that  case  be  justified,  if  he  had  a  reasonable  groiikd  Bibch. 
to  believe  that  the  person  was  in  the  house ;  because,  if  he  had 
infoniiation  that  the  person  was  in  the  house,  and  should  return 
-non  e$t  invenHiSf  without  going  to  take  him,  and  it  should  be 
proved  that  the  person  really  was  there,  I  think  the  sheriff  would 
be  liable  to  an  action  for  a  false  return. 

Judgment  for  the  defendants. 


Langhorm  v.  Hardy.  avw.  12. 

THIS  was  an  action  upon  a  policy  of  insurance,  *^  at  and      A  policy  at 
from  Gottenburgk  to  any  port  or  place  of  discharge  in  the  Joods'^Scgin-*^ 
JB^iV,  upon  any  kinds  of  goods  and  merchandizes,  and  also  ningthcadvcn- 
iipon  the  body,  tackle,  &c.  of  and  in  the  good  ship  the  Eliza-  loading  on 
'heA :  beginning  the  adventure  upon  the  said  goods  and  mer-  ^I'^o^protect 
cbandizes  from  the  loading  thereof  aboard  the  said  ship.'*     And  goods  laden  on 
the  insurance  was  declared  to  be  ^*  on  cofiee  and  sugar.''     Upon  the  sbip'c^ 
the  trial  of  this  cause  at  Guildhall^  at  the  sittings  after  Michael*  "^^  *^  ^' 
mas  term,  1811,  before  Mansfield,  C.J.  it  appeared  that  the      [  629  ] 
Tessel,  after  sailing  from  Gottenburgk  with  her  cargo,  was  cap- 
tared  in  a  manner  which  made  the  loss  to  come  clearly  within 
the  terms  of  the  policy,  if  the  risk  ever  attached ;  but  it  was 
proved,  that  the  cargo,  like  all  other  colonial  produce  destined 
fiv  the  Baltic  at  the  present  period,  had  been  put  on  board  the 
riiip  Elizabeth  in  Londony  and  had  not  been  unloaded  and  re- 
-  shipped  on  her  arrival  at  Gottenburgk,  but  continued  on  board 
without  being  shifted,  until,  and  at  the  time  of  her  capture. 
Conflicting  evidence  was  given  by  the  contending  parties,  upon 
the  point,  whether  the  defendant,  at  the  time  of  signing  the 
policy,  knew  that  the  cargo  was  put  on  board  in  London,  and 
'  was  intended  to  continue  on  board  during  the  voyage  insured : 
and  the  jury,  at  the  time  of  giving  their  verdict  for  the  plaintiff 
for  a  total  loss,  expressly  found,  in  answer  to  a  question  put  to 
them  by  the  Chief  Justice,  that  the  defendant,  at  the  time  of  his 
executing  the  policy,  knew  this  fact. 

Lem,  Serjt.  in  Hilary  term,  1819,  obtained  a  rule  ni$i  to 

reduce 


Langhorn 
v. 
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1812.  reduce  the  verdict  to  3 1/.  lOs^  the  amount  of  the  pfemiutn,  which 
he  admitted  that  the  plaintiff  was  (sntitled)  under  the  circum- 
stances, to  recover,  contending  that  the  adventure  injured  by  this 

Hardy.  pcdicy  never  had  any  Commencement;  for  the  commencemMit 
was  to  be  a  loading  of  goods  at  Gottenburgh  ;  add  thlit  inakmtich 
as  the  goods  never  were  loaded  at  Gottenburgh^  consequently  iht 
risk  never  attached:  to  hold  othe)rwise  wbiild  involve  the  ab- 
surdity of  the  risk  beginning  long  before  the  voyage  mfturedhad 
its  inception. 

Shepherd  and  Best^  SeijtI.  now  shewed  cause.  They  endea^ 
voured  to  distinguish  this  case  from  the  only  four  cases  which 
they  said  were  at  all  similar.  Hodgson  v.  Richardson^  1  BL 
Mej).  463.,  the  first  of  them,  was  a  case  of  fraudulent  conceal- 

[  6S0  }  ment  There  perishable  goods  were  greatly  damaged  by  having 
lain  on  board  a  long  time  before  the  commencement  of  the  in- 
surance. The  second  case,  jRoiertson  v.  JFrench,  4  Easty  ISO^ 
and  the  third  case,  that  of  Spitta  v.  Woodman^  ante  2.  4l€L,  wcie 
were  also  materially  distinguishable :  for  in  each  of  them,  al- 
though the  circumstance  of  the  defendant's  having  subscribed  a 
policy  on  the  outward  voyages  to  Brazil  and  Gottenburgh  respeO' 
tively  upon  the  identical  subject  matter  of  the  insurances  afte^ 
wards  disputed,  afforded  a  ground  of  presumption  that  the  «i- 
derwriters  knew  they  were  insuring  cargoes  laden  before  the 
inception  of  the  voyage  expressed  in  the  policy,  yet  the  jury  did 
not  expressly  find  that  the  defendants  were  conusant  of  that  Act; 
and  it  therefore  must  be  taken  that  they  were  not.  The  foorth 
case,  otHorneyer  v.  Latskington,  15  East^  46.,  must  be  conside^ 
cd  as  having  proceeded  on  the  authority  of  the  preceding  caM% 
and  as  differing,  like  them,  from  the  present  case,  in  this  peculiar 
circumstance.  It  has  never,  yet,  therefore)  been  decided»  that 
where  it  was  communicated  to  the  underwriter  that  die  goo^ 
were  to  be  on  board  before  the  inception  of  the  voyage  iaaiuredf 
the  plaintiff  might  not  recover  on  that  policy.  The  instrumeBt 
must  be  construed,  if  possible,  id  res  magis  valeat  quampereat: 
and  the  two  apparently  inconsistent  descriptions  of  the  risk,  when 
taken  together,  amount  to  this,  **  beginning  the  adventure  upon 
the  goods,  so  soon  as  they  shall  be  found  on  board  at  Gotten 
burghJ* 

Lens  and  Vaughanj  Serjts.,  contrdy  were  stopped  by  the  Coort. 

Mansfield,  C.  J.    If  there  had  been  neither  such  an  express 

finding,  nor  such  evidence  in  the  cause,  we  could  not  have  given 

the  policy  the  construction  contended  for :  we  cannot  make  the 

construction 
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•construction  of  a  written  instrument  to  depend  upon  the  know-        1812. 
lede^e  which  the  defendant  may  happen  to  possess  of  facts.     This       ' 
is  precisely  the  case  of  Spitta  v.  Woodman^  and  both  Courts  have         \^ 
now  determined  the  point.     How  can  yre  get  over  these  autho-       H^ruy. 
rities  ?  If  parties  will  be  so  careless  of  suiting  the  language  of 
their  instruments  to  their  transactions,  they  have  no  one  to  blame 
for  their  losses  but  themselves. 

Rule  absolute. 


Sherwood,  Gent  one,  &c.  v.  Benson.  ^'<^'  ^c- 

^yiLKINSONj  who  had  been  a  bankrupt,  being  taken  by  the  ^jj]^^^^^'' 
defendant,  the  sheriff  of  Surry^  in  execution  under  a  writ  prw:eedings  in 
of  capias  ad  satisfaciendum  issued  at  the  suit  of  the  plaintiff,  in  an  l^^^^^l^^  ^ 
action,  the  cause  of  which  accrued  before  his  bankruptcy,  pro-  certificated 
duced  to  the  officer  his  certificate  of  conformity,  and  demanded  in  CTccution,*** 
his  release,  with  which  the  officer  immediately  complied.     The  ^^^  ^^  ^^^ 
plaintiff  thereupon  commenced  the  present  action  against  the  prodnctioa  of 
•heriff  for  an  escape.  *   ^'  ^'''^^^• 

Besty  Seijt.  on  this  day  moved  for  a  rule  nm,  that  upon  pay- 
ment of  the  costs  of  this  action,  and  of  the  present  application, 
proceedings  in  the  cause  might  be  staid :  he  argned,  that  if 
Wilkinson  had  taken  out  a  summons  in  order  to  his  being  carried 
before  a  Judge,  he  must,  under  the  stat  5  G.  2.  r.  30.,  necessa- 
rily have  been  discharged.  It  was  impossible  the  plaintiff  could 
recover  more  than  nominal  damages  in  this  action ;  and  the  pay- 
ment of  costs  would  put  him  in  as  good  a  situation  as  he  would 
be  in,  either  in  the  case  of  his  recovery  in  thb  action,  or  in  case 
of  Wilkinson^  having  been  discharged  by  a  Judge's  order ;  it  was  [  632  ] 
therefore  reasonable  that  this  rule  should  be  granted. 

The  Court  said,  in  case  of  a  summons  and  appearance  before 
a  Judge^  the  matter  would  have  come  directly  under  the  cogni- 
zance of  the  Judge  to  try  whether  the  debtor  were  entitled  to  his 
discharge  or  not.  Here  it  was  attempted  to  be  brought  before 
the  Court  collaterally :  the  Court  would  not  try  thi^  cause  upon 
an  affidavit,  nor  could  they  speculate  upon  wnat  the  amount  of 
damages  would  be.    And  the  application  must  therefore  be 

Refused. 


FiGES 


63a  CASES  IN  MICHAELMAS  TERM 

1812. 


Abo.  17.  *  FiGrs  V.  Adams. 

If,  upon  the   HpHE  plaintifT^  who  was  an  attorney,  brought  an  action,  to  re- 

refercDce  of  an       I  i*-i  ji/*i«  i  jiir  •• 

action  in  this  cover  his  demand  for  business  done,  and  also  tor  cominission 

Court,  the  arbi-  due  upon  neffociatinfir  certain  bills  of  exchange  for  the  defend- 

trator  award  r  o  o  o 

thecoeu^ofa  ant.  Upon  the  trial,  the  plaintiff  fiEuled  to  recover  for  business 
pSd'by  thcone  ^^°®>  "^^  having,  in  the  delivery  of  his  bill,  complied  with  some 
party,  and  a  of  the  regulations  of  the  statute :  but  the  whole  matter  was  re- 
patdTaradebt  ferred  to  an  arbitrator,  who  awarded  that  the  plaintiff  was  in- 
by  the  oUier      debted  to  the  defendant  in  75/.,  for  the  costs  of  the  action,  in 

party,the  party  _ 

awarded  to  pay  which  he  ought  to  have  been  nonsuited ;  that  the  defendant  was 
illntUled  toT  °^^  indebted  to  the  plaintiff  m  any  thing  for  the  commissiofl ; 
set-off,  without   but  that  the  defendant  should  pay  so  much  of  the  bill  for  bus- 

motion. 

And  if  pay-  ness  done  by  the  plaintiff  as  an  attorney,  as  the  Master  of  the 
™^^/^J^®  .  King's  Bench,  upon  taxation,  should  allow  ;  and  tliat  the  costs 
eaforoed  by  at-  of  the  award  should  be  borne  equally  between  the  parties.  The 
O^rttHil  Mt  Master  allowed  171/.  the  defendant's  attorney  took  up  the  award, 
the  attachment  and  paid  the  whole  fee,  28/.  75.  *and  had  obtained  an  attachment 

The  like  set-  against  the  plaintiff,  under  which  he  had  received  89/.  Ss.  6d^ 
offincaMof      consisting  of  the  amount  of  the  costs  of  the  action,  and  the 

cron-judg-  o 

meoti  for  debt    moiety  of  the  costs  of  the  award.     The  defendants  bad  become 
or^magesan    jjajj]^j^ptg^  g^^  ^^g  plaintiff  had  proved  under  their  commissioo, 
[  *63S  ]     ^^  balance  which  remained  due  out  of  his  debt  of  171/*  after 
deducting  the  above-mentioned  sum  of  89/.  Ss.  6d.j  which  he  pro- 
posed to  set  off  against  that  debt ;  and  before  the  attachment  he 
had  offered  to  pay  the  balance. 

Pellj  Seijt.  had  in  this  term  obtained  a  rule  nisi  to  set  aside 
this  attachment,  and  to  restore  the  money  which  had  been  levied, 
upon  the  ground  that  the  plaintiff  was  entitled  to  this  set-o£ 

SJiepherdy  Serjt.  for  the  defendant,  and  Besty  Serjt.  for  his  at- 
torney, now  shewed  cause:  the  plaintiff  could  not  avail  himself 
of  his  cross-demand  by  way  of  set-off  without  a  previous  spedal 
application  to  the  Court,  which  he  had  not  thought  proper  to 
make ;  and  therefore  the  defendant's  attorney,  who  had  expended 
14/.  35.  6c/.,  one  moiety  of  the  costs  of  the  award,  more  than  he 
needed  to  have  done,  in  order  to  preserve  his  lien,  and  obtain 
his  regular  attachment,  ought  not  now  to  be  deprived  of  the 
fruit  of  it.  In  all  other  Courts  the  lien  of  the  attorney  was  pant- 
mount  to  the  equitable  claims  of  the  parties  against  each  other, 

and 
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and  in  the  case  of  Hall  v.  Ody,  2  Bos.  <$•  PvU.  28.  Lord  El-        1&12. 
dorii  C.  J.  strongly  reprobated  the  injustice  of  the  contrary  prac-  '     ' 

tice,  which  had  obtained  here,  of  setting  off  the  costs  upon  mo-  ^^ 

tion :  and  the  Court  then  agreed  it  was  fit  that  the  practice  Adams. 
should  be  reconsidered  :  they  therefore  will  not  extend  the  prac- 
tice; and  no  case  has  gone  so  far  as  to  deprive  either  party  of 
his  attachment,  when  the  other  has  not  thought  fit  to  apply  for 
the  benefit  of  his  set-off.  At  least  the  rule  ought  not  to  extend  [  684  } 
to  refunding  that  moiety  of  the  costs  of  the  award,  which  the  de- 
fendant's attorney  spontaneously  advanced  for  the  plaintiff,  be- 
cause the  latter  had  not  taken  up  the  award. 

Pell  supported  his  rule. 

Mansfield,  C.  J.  Whether  the  rule  established  in  this 
Court  be  a  right  one,  is  a  matter  of  future  consideration,  but 
while  the  rule  stands,  we  ought  not  to  take  away  the  right  of  the 
par^.  The  rule  of  reference  renders  the  whole  of  these  cross- 
demands,  as  it  were,  one  transaction  ;  and,  certainly,  if  the  mat- 
ter had  been  mentioned  at  the  time  of  making  that  rule,  the 
Court  would  have  directed  the  set-off  to  stand  as  part  of  the 
terms  of  the  reference.  The  defendant's  attorney  might  have 
rested  assured  that  the  plaintiff  would  have  taken  up  his  award 
for  the  sake  of  obtaining  payment  of  the  171/.;  therefore  he 
need  not  have  expended  the  142. 3&  6d. ;  and  if  he  knew  the  prac- 
tice of  this  Court,  surely  he  sued  out  the  attachment  without 
any  reason. 

GiBBS,  J.  The  plaintiff  certainly  would,  upon  application  to 
this  Court,  have  been  permitted  to  avail  himself  of  this  set-off. 
The  only  objection  made  to  his  now  havitig  it,  is,  that  he  has  lost 
it  by  not  having  so  applied  to  the  Court ;  but  I  conceive  that  not 
,  to  be  the  case.  For  if  A.  had  recovered  a  judgment  with  costs 
against  B.,  and  B.  had  recovered  a  judgment  with  costs  against 
A^  and  the  party  who  recovered  the  larger  sum  were  to  attempt 
to  enforce  his  judgment  against  the  other  for  more  than  the  ba^ 
lance,  it  is  clear  that  this  Court  would  on  motion  stay  the  pro- 
ceedings. I  do  not  see  how  the  defendant  is  here  in  a  difierent 
situation. 

Rule  absolute  for  re-payment 
of  the  whole  sum. 


Mayor 
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IBlfu 


Ifbv»  tS» 


MAYO|i  IK  JjkNOWLER* 


Under  the  rpHIS  was  m  ocMPP  of  trespass  for  entering  the  plaintiff's 
piui  pftTing  A  dweUmg-boDse^  «fia  u>t  seizing,  takings  wd  carrying  away 
9^thete^^  hjs  goods.  The  4e&p)4an(  pleaded  the  general  issue.  Upon 
lord  of  a  new-  (be  trUl  of  this  cause  before  Manffield^  C  J.  at  the  sittings  at 
nS^iiSbteuTbe  Westminster  ai9»r  TrinUjf  ienn  J818,  a  verdict  was  givep  for tli« 
rmted  for  it  be-  plalntifl^  subject  to  t|^  opijaiQi^i  of  the  Court  qn  the  fojlowing 
habitect  ^^^'^^    ^^^  commissioners  under  an  act.  of  Parliament  S4  G»  & 

A  296^  Ooc^)  ijDilitl|lQ(]i  ^^  Al^  act  for  paving,  cleansing^  lightqigy 
vatcbwgi  watering)  and  otlxerwisp  i;nproving  and  keeping  in  r^ 
psix  ih^  atreet^  square^  aa4  other  public  passages  and  pUoei 
wbkh  9X»  md  shall  beMiade  upoii  cerljain  pieces  of  ground  in  tlie 
parches  of  &.  PflncraSf  Si.  Qeorge  the  Martyr^  and  St.  George 
filoomsbu9jfp  9r  sonie  or  one  of  them»  ifi  the  county  of  Mi(idk' 
Me^j  iUel<3^ging  to  t|ie  hcHEpjit^  for  the  maintenance  and  educatiop 
/of  jepcposed  and  deserted  young  children^  commonly  called  the 
JSamidlfr^  Haspitaly*  made  a  xsit/e  in  the  form  prescribed  in  the 
act  upon  a  new.|bi:^U  Jbous^e,  No.  4>  in  fjunter  Street  Ijforthf  witb- 
JLp  4^e  .iiwts  qf  the  act  .aod  ^he  local  jivrisdiction  of  the  commis- 
fiipnersy  of  whiqh  hovae  the  pliiiati^  inr^s  the  owner  and  proprie- 
tor,  but  which  had  never  been  inhabited  or  occupied :  the  de- 
fwdant  wa3  the  colleptor^  and  ,le.vi^  .the  rate  wider  a  regqlsr 
warrant  .of  distress*    The  T^te  w^s  m^d^  to  the  same  amount  as 
if  nb^  house  had  been  iahabited  at  the  ti^ne  of  making  thereoC 
The  .qpeiition  fqr  the  opinion  of  the  Court,  was,  whether  the 
mmnxissioQers  wi^re  ^uthod^^d  by  the  provisions  of  the  act  of 
jpftrliamentf  to  ,fnake  .fi  xate  upon  a  hpuse  that  b^d  nevgr  beeo  let 
•jor .occupied*    ^ys.  38..  pf  the(fM«t>  the  commissioners  were  exp- 
jxwvered  to  make  rates  *'  uppp  all  and  every  person  and  persou 
£  656  ]     .who  ^puld  inb^itf  hold,  .use,  occupy,  possess,  or  enjoy,  ao/ 
Jand,  ground,  hopse>  shop,  warehouse^  <:oach-house,  stable,  cel- 
lar, vault,  building  or  tenement,  in  any  of  the  said  streets, 
squares,. S^c^  in  ,8U.ch  siuns  as  therein  mentioned.''     By  s.  5% 
^^  the  fir^t  jcar  for  which  such  rates  or  assessments  should  be 
made,  should  commence  for  or  in  respect  of  all  such  houses  or 
buildings  as  at  the  date  of  the  act  were,  or  should  be  then  erected 
or  built  and  tiled  in,  from  the  24th  of  June  1794 ;  and  for  and 
in  respect  of  all  such  houses  and  buildings  thereafter  to  be  erected 

within 
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Mayor 
KwowuB. 


within  the  limits  of  the  ftctf  tach  first  year  should  oommence  from        1618. 

the  next  quarter-day  after  the  pavements  should  have  been  made 

in  the  front  as  far  as  the  middle  of  the  street»  square,  or  place  on 

Irkich  they  should  respectively  abut;  provided,  that  when  any 

of  the  houses  or  other  buildings,  after  the  same  should  have  been 

once  inhabited  or  occupied,  should  at  the  time  of  making  any 

of  the  rates  or  assessments  be  empty,  or  unoccupied,  it  should  bt 

lawfU  for  the  conmiissionera  to  rate  and  assess  such  premises  ro<* 

spectively  at  one-half  <^  such  rates  or  assessments,  and  no  more^ 

during  ike  time  only  such  premises  should  be  emp^  or  unoccu* 

pied ;  and  also  in  case  any  such  premises  after  the  making  of  any 

«lich  rate  or  assessment  should  become  emp^  or  unoccupied^ 

one-half  only  of  such  rates  or  assessments  should  be  charged  on 

snch  |Nremises  respectively,  for  and  during  so  long  time  as  the, 

same  should  continue  emp^  or  unoccupied ;  and  in  every  such 

case,  the  said  rates  or  assessments,  and  all  arrears  should  be 

paid  by  the  person  or  persons  for  the  time  being  entitled  to  such 

INrenises,  or  by  the  first  or  any  other  tenant  or  occupier  thereof; 

and  every  such  tenant  or  occupier  thereof  should  and  was  thereby 

authorised  Co  deduct  and  retain  the  same  out  of  his  or  her  rent ; 

and  the  person  or  persons  for  the  time  being  entitled  to  such 

premises,  was  and  were  thereby  required  to  allow  such  deduction; 

and  where  any  bouse,  building,  or  tenement,  in  respect  whereof     [  637  1 

jaoy  rate  or  ossessment  should  be  made  or  assessed,  should  be 

let  to  more  than  one  tenant,  any  one  or  more  of  such  tenants 

should  be  deemed  the  occupier  or  occupiers  thereof  for  the  pur* 

pose  of  that  act ;"  and  it  was  by  a  subsequent  clause  fiirther 

enacted,  <^  that  every  rate  or  assessment  which  should  be  laid  by 

virtue  of  that  act,  for  or  in  respect  of  any  hous^  buildings  coach-    • 

hoose^  stable,  or  tenement,  which  aigr  ambassador,  resident 

j^^t,  or  other  public  minister  of  any  fordgn  prince^  or  state, 

or  the  servant  of  any  such  ambassador,  resident  agent,  or  other 

public  minister,  or  any  other  person  not  liable  by  law  to  pay 

audi  rate  or  assessment,  should  thereafter  inhaUt,  should  bepaid 

by,  and  recoverable  firom,  the  landlord  or  proprietor  of  every 

auch  house^  building,  coach-house,  stables,  or  tenement,  who 

ahould  for  that  purpose  be  deemed  the  occupier  .thereof/' 

The  case  was  argued  by  Shepherd^  Sajlt.  fortheplatnti^  and 
Ijensy  Seijt.  for  the  defendant. 

Mansfield,  C.  J.  Tlie  only  doubt  in  this  case:arisas  xm  the 
clause  which  gives  the  power  of  rating,  5.  58.  which  speaks  of 
^  and  «very  person  and  persons  who  shall  inbabitt^ld,  4ise, 

occupy. 
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1812.        occupy,  possess,  or  enjoy  any  property  within  the  limits.     Taking' 

those  words  by  themselves,  certainly  they  might  be  supposed  td 

^^  extend  to  be  compulsory  on  all  and  every  perseil  who  has  any 

Knowlbr.  sort  of  interest  in  the  houses  or  land,  and  if  the  purview  and 
general  provisions  of  the  act  had  shewn  iiiat  it  was  the  object  of 
the  legislature  to  tax  all  who  had  any  hiterest:  in  the'  houses  or 
land,  it  might  be  construed  to  mean  all ;  but  I  rather  think  that 
even  then,  on  a  strict  construction,  it  would  not  comprehend  die 
landloid,  who  has  the  legal  possession  but  does  not  inhabit,  but 

[  638  1     only  the  iAhabiter,  him  who  inhabits,  who  holds,  who  possesses^ 
.    who  u^es,  who  occupies,  who  enjoys,  in  the  ordinary  acceptation 
of  the  words.     I  should  rather  think  therefore  it  would  only 
apply  to  inhabitants.     But  then  comes  the  section,  that  an  un* 
inhabited  house  shall  pay  only  half.     It  would,  to  be  sure,  be 
a  monstrous  and   extraordinary  construction,  that    a  boose 
which  was  unproductive,  and  a  mere  source  of  expence^  should 
pay  the  whole  rate,  when  a  house,  after  having  been  productifc^ 
but  again  rendered  for  a  time  unproductive,  should  pay  half  dte 
rate.    Next,  in  the  clause  respecting  ambassadors,  why  does  tbe 
legislature  use  the  words  that  the  landlord  should,  *^  for  thit 
purpose,"  /•  e.  for  the  purpose  of  paying  the  rate,  **  be  deemed 
the  occupier  thereof,"  why  so,  if  the  landlord  is,  in  the  generd 
view  of  the  act,  liable  ?  Upon  these  words  a  strong  ground  arisen 
that  the  legislature  meant  inhabitants  only  to  be  liable.    Another 
inference  arises  from  the  clause  in  s.  2.  for  the  election  of  go- 
vernors, which  vests  it  in  the  inhabitant  householders  who  hate 
paid  up  their  rates,  and  enables  them  to  elect  21  male  persons. 
There  is  nothing  mentioned  here  of  the  owners  of  houses,  only 
of  the  inhabitant  householders  who  have  paid  up  their  rates. 
Another  provision  confirms  this  view  of  the  subject,  5.  60.    Any 
'  inhabitant  residing  within  the  limits  of  this  act,  and  any  governor 
or  guardian  who  shall  be  liable,  shall  be  allowed  to  give  evidence. 
It  says  nothing  of  the  landlord  of  a  house ;  it  is  therefore  sup- 
posed that  the  landlord  is  not  liable  to  pay  the  rates,  for  if  the 
lessor  was  liable  to  pay  the  rates,  there  would  be  as  much  reason 
to  qualify  him  to  be  a  witness,  from  which  he  would  at  common 
law  be  excluded  by  his  interest,  as  there  is  to  qualiiy  the  inhabi- 
'  tants*     It  therefore  seems  to  me  that  the  landlord  is  not  liable, 
before  the  house  is  let 

[  639  ]  Heath,  J.    I  am  of  the  same  opinion.     There  seems  to  be 

great  incongruity  in  supposing  that  a  person  who  has  a  house 

which  was  never  inhabited,  is  to  pay  the  whole,  and  that  when 

^  8  it 
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it  is  untenanted  he  is  to  pay  half.  As  to  the  S8th  clause,  I 
think  the  strong  contrary  inference  arises :  here,  as  in  residuary 
devises,  the  first  word,  inhabitants,  controuls  the  subsequent 
words.  If  a  testator  devises  all  the  residue  of  his  estate  and 
effects,  it  will  carry  all  hb  real  estate,  as  well  as  his  personal ; 
but  if  he  begins  by  enumerating  his  watch,  plate,  jewels,  &c 
and  then,  follows  them  with  the  words  estate  and  effects,  that 
mill  not  pass  his  real  estates  I  think  therefore  the  rate  is  only 
io  be  assessed  on  the  inhabitants,  and  that  it  does  not  extend  to 
^fae  .present  case. 

Chakbre,  J.  It  is  quite  unnecessary  to  go  through  these 
.several  clauses,  every  one  of  them  shews  what  the  legislature 
meant.  And  the  construction  contended  for  would  be  attended 
with  this  absurdity,  that  it  might  be  evaded  by  the  owner's  let- 
ting his  house  for  a  week. 

GiBBS,  J.  Probably  it  was  the  meaning  of  those  idio  penned 
this  act,  that  houses,  as  soon  as  they  were  fiilly  finished,  should 
pay  the  rates,  but  on  account  of  the  di£Sculty  of  ascertaining  when 
a  house  should  be  deemed  completely  finished,  they  have  made 
the  receiving  a  tenant  the  test  of  it.  I  agree  with  my  Brothers,  that 
the  word  inhabitant  governs  the  other  words  in  that  clause ;  and 
I  think,  (as  Heathy  J.  &lso  said  he  did,)  that  ^*  hold,  occupy, 
possess,  and  enjoy,"  refer  to  wharfe,  warehouses,  and  matters 
not  capable  of  inhabitancy,  situate  within  the  district  I  agree 
with  my  Brother  Lens^  that  the  words  are  capable  of  being  ex- 
tended to  comprize  landlords  who  hold  without  inhabiting^  but 
I  think  the  purview  of  the  act  requires  the  contrary  construc- 
tion. 

Judgment  for  the  plaintiff. 


1812. 
Mayor 

V. 

Knowlkb. 
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Feise  v.  Parkinson. 


Nov.  18. 


THIS  was  an  action  upon  a  policy,  at  and  from  Hamburgh^ 
or  any  port  or  ports  in  the  Elbe^  to  Londonj  or  any  other 
port  or  ports  of  the  United  Kingdom.  Upon  the  trial  of  this 
cause  at  Guildhall^  at  the  sittings  after  the  last  Michaelmas  term 

New  trial  not  to  be  gnmtcd  on  the  mere  mffiJavit  of  one  party  contradictiog  the 
other  tfidc. 

before 


If  a  policy  be 
avoided  by  a 
mitrepresenta- 
tioQ  made  with- 
out fraud,  the 
avared  is  enti- 
tled to  a  return 
of  the  premium, 
witneties  on  the 
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18 12.       before  Mansfield,  C.  J.  the  plaintiff  proved  the  subscriptioii,  lon^ 
~~~      and  iteerest ;  and  the  defendant  rested  his  case  upon  a  misr&- 
^^  presentation  made  to  the  first  underwriter  at  the  time  of  efiecting 

PARxn«8oir.  the  policy,  to  -whom,  as  it  was  sworn  by  the  broker,  the  plaintiff 
had  stated  that  the  ship  had  both  i»  En^Uk  Ueence  and  a  JHr^ndl 
imperial  Hcence,  whereas  die  fiM^t  was^  that  the  ahip  had  n 
Bf^lish  licence,  and  a  Rmck  pass  from  Cukkaoefif  whidh  enabled 
her  to  come  down  the  Elbe  from  Hamburg  and  {mi  to  set 
without  molestaticm  at  CkiAoo^fi,  t>at  by  no  means  ^ipeiwted  ai 
a  licence  to  her  to  trade  with  England i  and  it  was  fwam  tiialllt 
dreumstance  of  ibaving  a  French  imperial  licence  made  a  coih 
sidemble  -difierence  in  the  amount  of  the  premium  of  iasoriflf 
such  a  'Toyage  at  fhe  time  when  this  policy  was  effected.  He 
Jury  found  a  verdict  for  the  defendant. 

Shepherd,  Serjt.  in  Hilary  term  last  moved  fat  a  rule  mil  to 
set  aside  the  verdict  and  have  a  new  trial,  upon  an  affidavit  of 
the  plaintiff,  that  die  broker  who  gave  testimony  to  his  repre- 
sentadon  of  the  ship  having  a  Frenth  imperial  licence^  was  to> 
[  641  ]  tally  mistaken  in  that  point,  and  that  the  plaintiff's  representalkm 
tipon  -diat  head  was,  that  the  ship  had  a  Freruk  pass,  as  the 
proof  shewed  ihat  she  had.  He  idso  swore  that  at  the  time' of 
^eflectjngthn  policy,  French  imperial  licences  had  not  been  heard 
t)f  at  IMnf^.  Secondly,  Shepherd  contended,  that  if  the  plaintiff 
weee  not -entitled  to  a  new  trial,  he  was  entitled  to  a  verdict  fiwr 
a  return  of  premium  ;  for  that  if  there  had  been  any  misrepre- 
'sentadon,  it  was  clearly  not  fraudulent,  but  oi*iginated  in  mis- 
take ;  and  if  a  person  without  fraud  represents  circumstances 
which  prove  to  be  not  true,  this  is,  like  the  case  of  a  warranty 
'not  complied  with,  a  ground  for  recovering  back  the  premium, 
inasmuch  as  the  risk  has  never  been  incurred.  If  this  were  not 
so,  a  representation  would  have  greater  effect  than  a  warranty. 
The  Court  granted  tbe«rule  in  the  alternative  embracing  both 
points. 

Lens,  Seijt  in  this  term  shewed  cause  against  the  first  part 
of  the  rule,  upon  the  evidence  whiclf  had  been  given  at  the  trial; 
and  the  Court  were  of  opinion,  that  the  mere  affidavit  of  the 
-jidMitiff  alone,  unsupport^,  wois  not  a  sufficient  ground  to  gvant 
a  new  trial ;  upon  the  second  point,  he  contended,  that  where 
there  had  been  a  misrepresentation,  whether  fraudulent  or  not, 
the  plaintiff  could  not  be  entitled  to  a  return  of  premium ; 
thirdly,  that  the  plaintiff  was  precluded  because  he  had  not 
claimed  it  at  the  trial. 

GiBBS, 
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BBfti  J.     Where  there  is  fraudy^  there  b  Ho  retvtttk  of  ptt-^       tSlti 
;  bm  apon  a  mere  misrepresieiltatioii  without  fraud,  where 
ik  never  attached,  there  musrC  be  ia  teturu  of  premium, 
btisiness  is  conducted  on  the  part  of  the  assureds,  widi  the   PanoMRr. 
t  imprudence ;   these  transactions  are  done  by  parol  be^ 

the  plaintiff  and  dlsfendaiit,  the  br6ker  only  present^  and 
ich  side  his  interM  leans,  if  he  be  diditectt,  sJA  know;  as 
IS  it  is  the  ia#,  we  mnst  admit  h;  but  iMs  k  one,  among  [  642  ] 
proo&,  of  the  mischievont  tendency  of  admittii^  plirol 
loe  of  what  passes  at  the  time  of  mialdng  written  instru- 
,  to  control  them.  It  is  dear,  that  the  plaintiff  is  not 
xl  to  a  new  trial  on  the  first  gronfid.    I  ihink  it  equally 

that  the  plaintiff  is  entitled  to  enter  his  Verdict  on  the 

for  money  had  and  received  for  the  premium,  but  as  the 
1  of  premium  was  not  claimed  at  thfe  trial,  that  cannot  be 
without  the  defendant's  consent  Upoil  &e  other  counts, 
xdict  must  be  for  the  defendant :  if  the  defendant  will  AOt 
nt,  the  Court  must  grant  a  new  trial  generaUy. 

the  following  day,  Lensj  after  consulting  his  cliente,  con- 
1  to  the  plaintiff's  taking  a  verdict  fdr  the 'premium;  and 
iranch  of  the  rule  was  therefore  m&de 

AbilK>lute. 


1 '  - 


.  Orgill,  Administrator  of  Akn  Orgill,  v.  Kemshead.      Abo.  is. 

IE  plaintiff  declared  in  covenant  for  rent  arrear  upon  an      A  lessee  can- 
indenture  of  lease,  whereby  Ann  Orgillj  deceased,  demised  venanrforreB^ 
defendant  and  his  assigns,  certain  premises,  for  the  term  an  assi^ment, 
years,  wanting  14  days,  yielding  the  yearly  rent  of  6/.  tfre  accepted 
le  quarterly ;  and  averred  the  defendant's  entry,  the  les-  "^si»c«» 
leatli,  and  the  plaintiff's  title  as  her  administrator,  and  the 
sr  of  the  rent  to  himself  since  her  death.     The  defendant 
idf  secondly,  that  after  the  making  of  the  said  indenture, 
efore  any  part  of  the  rent  became  due  or  in  arrear  to  the 
iff,  on  the  23d  day  of  August,  1804,  he  the  defendant  duly 
ed,  transferred,  atid  set  over  to  J.  Robinson  all  the  eslate^ 
nterest,  terms  of  years  then  to  come  dnd  unexpired,  profit,      [  643  ] 
and  demand,/ of  him  the  defendant,  of,  in,  and  to  the 
2d  premises,  by  virtue  of  which  assignment  J.  Robinson 

*  entered 
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1812.        entered  and  became  possessed  for  the  residue  of  the  term  then 
"I  to  come  therein  and  unexpired ;    he  then  averred  a  similar  as- 

V.  signment  by  Robinson  to  Baker^  and  his  entry  and  notice  to  the 

Keushbad.  plaintiff.  And  that  Baker^  after  the  last^mentioned  assignment, 
and  always,  from  the  time  when  the  rent  in  the  declaration  men- 
tioned became  due  and  in  arrear,  hitherto,  had  been  and  stOl 
was  ready  to  pay  the  same  to  the  plaintiff,  and  tbat  be^  Baker^ 
before  the  suing  forth  of  the  pluntiff's  writ,  on  the  3 1st  of  Jlf  orcJl^ 
1812,  tendered  and  ofiered  to  pay  the  same  to  the  plidntifi^  ftr 
the  arrears  of  rent,  which  sum  the  plaintiff  refused  to  receive 
from  BakcTj  and  the  same  sum  was  now  brought  into  Court, 
ready  to  be  paid  to  the  plaintiff,  if  he  would  accept  it.  To  thb 
plea  the  plaintiff  demurred,  and  the  defendant  joined  m  de- 
murrer. 

The  demurrer  wai  argued  by  Marshall^  Seijt.  for  the  de- 
fendant, who  cited  Spencer's  case,  5  Co.  18.  6th  res.  and  J^ 
Cffoenantyp.  2Q3.pL  9;  and  Z»cn5,Serjt.  for  the  plaintiff. 

Mansfield,  C.  J.  There  is  no  pretence  to  say  that  this  is  a 
good  plea,  for  if  it  were,  the  lessor  might  be  compelled  to  accept 
an  asMgnee  contrary  to  bis  inclination,  and  to  lose  his  action  of 
debt    The  point  is  too  well  settled  to  bear  an  argument. 

Chambre,  J«  The  pleader  himself  is  distressed  in  drawing 
the  plea,  for  he  does  not  say  in  his  prqfert  that  the  ddendaot 
brings  the  money  into  Court,  or  that  thC'  assignee  brings  it  into 
Court,  he  only  says  it  is  brought  into  Court 

Judgment  for  the  plaindff. 


[  644  ]      CooKE,  Plaintiff;   Milles  and  Wife,  and  Others,  Deforciants. 

Nov,  18. 

In  a  rccoTcry    rtHEPHERDy  Scijt  moVcd  to  amend  a  fine  by  inserting  in 
gin^wiitirin-  the  precipe  the  words  "that  justly  and  without  delay  tbef 

sensible,  the      perform  to  Johu  Cooke  the  covenant  made  between  them  ot" 

Court  will  per-     *  ,  ^ 

mit  it  to  be       those  words  havincr  been  omitted ;    so  that  it  ran  thus,  "  ooo- 
""^      *  mand  the  deforciants  two  messuages,  Sec** 

TTie  Court  granted  the  application,  saying,  that  in  such  a  ove 
they  could  amend  by  common  sense. 


Austen 
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Austen  v.  Craven  and  Another.  ^^*  i^ 

rHE  plaintiff's  declaration  contained  two  counts  in  case,     TbAdefen<^ 
founded  on  a  breach  of  the  duty  which  he  averred  to  arise  to  sell  to  K.  50 
t  of  a  sale  made  of  sugars  by  the  defendanU  to  Kruse,  and  a  ^"^jl^^^n^ 
rtber  sale  by  Kruse  to  the  plaintiff,  and  also  a  count  in  trover  double  loaves, 
r  sugars.     Upon  the  trial  of  the  cause  at  the  sittings  after  cwt.,  to'i^deii- 
iZoryterm,   1812,  at  GuildhaUj  before  iUfl;«/&?W,  C.  J.  it  ap-  r«'f«*fr««?^, 

,    ,  ,  1   .     ./«*  1      I    •      1  •  P  .  ^     board  a  fin/iM 

ared  that  the  plaintiff  had  in  his  two  first  counts  incorrectly  ship :  K.  told 
scaribed  the  contract:  it  therefore  became  a  question  whether  bVtheMme'de- 
B*  plaintiff  could  recover  in  trover  under  the  following  circum-  cription,and 
moea.     On  the  7th  of  December j  1809f  the  defendants,  who  as^ntedVthe 
ire  suirar  refiners,  entered  into  a  contract  to  sell  to  Benold  re-sale,  the  su- 

^       ,    y  _        -     ,      -        _  -  1      /.       1  t»  -w^  ,  gar  not  having 

rvfom,  (who  was  the  clerk  of,  and  bought  for  the  use  of  Kruse^j  been  delivered 

1  hogsheads  of  sugar,  the  quali^  of  which  was  described  as  HeidTthaTtbe 

ing  double  loaves,  at  lOOs.  per  cwt.  50  hogsheads  of  the  plaintiff  could 

lality  described  as  Turkey  B.  at  855.  50  hogsheads  of  the  ,°^in  trover 

udity  called  Turkey  C.  at  75s.  and  50  others  of  the  Equality  *"j°J^J**^^ 

lied  Turkey  A.  at  108s^  to  be  delivered  free  on  board  a  Brilisk  first  vendert. 

qp.    They  were  to  be  paid  for  at  the  expiration  of  four  months,'   [  *645  ] 

lowing  two  months'  interest,  the  seller  paying  all  expences  up 

the  1st  day  of  Jprilf  1810;  after  that  time,  if  not  shipped,     ^ 

a  boyer  was  to  pay  expences ;   and  it  was  agreed  that  Kruse 

oald  give  the  defendants  his  guaranty  in  writing  for  jR.  Dresden. 

he  seller  of  sugars,  upon  delivering  them  on  board  a  British 

ip  for  exportation,  becomes  entitled  to  receive  a  considerable 

mwback,  which  is  paid  him  by  the  government     The  appella- 

>ns  given  to  the  several  parcels  of  sugar,  denoted  certain  qua- 

ies  of  sugar  known  in  the  trade.    Kruse^  being  in  embarrassed 

nciUDstances,  on  the  SOth  of  January^  not  having  then  named 

ly  British  ship  on  board  of  which  the  sugars  or  any  of  them 

oold  be  delivered,  nor  having  paid  for  them,  and  no  part  of 

em  having  been  delivered,  he  resold  to  the  defendants,  at  an 

Ivanced  price,  the  150  hogsheads  lastly  named  in  the  original 

»Dtract ;    and  shortly  after  he  contracted  to  sell  to  the  plaintiff 

m  50  hogsheads  of  double  loaves,  and  gave  the  defendants  an 

"der  to  deliver  them  to  the  plaintiff.     The  plaintiff  gave  notice 

•  the  defendants  of  his  intended  contract,  and  enquired  whether 

ey  bad  50  hogsheads  of  sugars  belonging  to  Kruse,  and  whether 

I  the  plaintiff,  might  safely  purchase  them  of  Kruse  and  pay 

Vol.  IV.  Xx  him 
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1812.       bim  the  price^  to  which  they  answered  in  the  a£Bnnative^  and 
T    "*       said  that  they  had  the  50  hogsheads,  and  would  deliver  them. 
a;.  The  plaintiff  thereupon  paid  Kruse  the.  price  at  which  be  had 

Craven,      contracted   for  them,  and  required  the  defendants   to   delifer 
them,  which  they,  being  unable  to  obtain  payment  froia  JSnutf 
refused  to  do,  whereupon  the  plaintiff  brought  this  action ;  and 
it  was  urged  for  him,  that  although  ordinarily  a  ven^r  has  dM 
right  to  detain  the  goods  which  he  contracts  to  selly  initil  he  is 
[  M6  ]      paid  for  them,  yet  that  these  defendants  having^  told  the  plaintiff 
^t  he  might  safely  buy  and  pay  Kruse^  coold  not  afterwaf^ 
set  up  that  h'en.     For  the  defendants  it  was  objected,  that  bo 
specific  50  hogsheads  had  been  so  separated  from  the  defind^ 
ants'  stock,  as  to  enable  the  plaintiff  to  recover  in  trover.    The 
jury  found  n  verdict  for  the  plaintiff,  subject  to  this  objectku^ 
which  was  reserved  by  the  Chief  Justice;  and  in  Easter  term, 
Shepkerdy  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit,  against  which 

Vaughauy  Seijt.  now  shewed  cause :  he  relied  chiefly  on  the 
case  of  Whitehouse  v.  Frosty  12  East,  6 14.  where,  after  a  |mr» 
chase  of  40  tons  of  oil  in  one  cistern,  and  a  resale  of  10  tnii 
thereof,  it  was  held,  that  the  purchaser  of  the  10  tons  coaU 
recover  for  them  in  trover,  without  any  previous  separatiso. 
[The  Court  manifested  considerable  doubts  upon  that  dedsioDt 
and  Heathy  J.  asked,  if  10  tons  had  leaked  out  of  the  cistern^  to 
whom  those  10  tons  should  be  deemed  to  belong?]  Harmons. 
Anda^soTiy  2  Camp.  N.  P.  24S.  After  an  invoice  of  goods  lyiq 
in  a  warehouse  at  a  wharf,  and  an  order  to  the  wharfingers  lo 
deliver  them  to  the  vendee,  and  an  actual  transfer  made  in  tke 
wharfinger's  books  to  the  name  of  the  purchaser,  it  was  held 
that  the  right  of  stoppage  in  transitu  ceased;  and  the  likelatis 
although  the  wharfinger  had  not  made  a  transfer  in  his  boob 
It  appears  by  the  defendant's  admission,  that  these  good*  had 
been  separated  from  the  bulk  of  their  stock,  for  they  said  ihey 
had  the  50  hogsheads  belonging  to  Kfttse,  which  they  i^ooU 
deliver  to  the  plaintiff.  If  they  had  any  50  hogsheads  of  ihft 
quality  in  their  warehouse,  they  must,  after  that  declarattoiv  ^ 
deemed  to  have  appropriated  them  to  the  plaintifi^  and  contt 
not  say  that  they  M'ere  not  his  property.  [Gibbsy  J.  Their  laa- 
guage  is  explained  by  the  other  evidence :  their  admission  H 
that  they  have  entered  into  a  contract  for  the  sale  of  200  heg** 
[  647  ]  heads  to  Kruse,  out  of  which  they  will  deliver  these  50  in  pMt 
performance.]    The  weight  of  hogsheads  of  sugar  varies  but  fil- 

tle^ 
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blcy  and  is  well  known  in  the  market;  and  every  thing  is  to  be 
attended  in  support  of  a  verdict. 

Shepherd  and  Best^  Scrjts»  in  support  of  the  rule.  It  is  jnot 
the  usage  of  the  trade  to  pack  the  loaves  which  the  refiuera  ma- 
DHfacture,  into  hogsheads,  until  they  are  wanted  to  be  so  packed 
for  the  purpose  of  exportation ;  and  it  by  no  means  follow^  be- 
caose  a  roanofacturer  who  agrees  to  furnish  certain  goods,  and 
to  pack  them  in  a  particular  way,  happens  to  have  one  parcel  of 
goods  of  that  description  so  packed  at  the  time  of  making  his 
contract,  that  the  contract  shall  therefore  attach  upon  that  very 
parcel.  This  is  merely  a  contract  for  certaih  quantities  of  sugar 
of  certain  qualities,  not  in  existence  at  the  time  of  the  contract. 
In  the  sale  of  the  oil  were  several  ingredients  not  found  here. 
First,  it  was,  from  the  date  of  the  contract,  to  be  at  the  pur- 
chaser's risk ;  next,  the  specific  oil  was  in  existence,  contained 
in  a  particular  place  and  vessel  named;  thirdly,  Dutton  and 
Bancrofts  the  original  owners,  had  made  a  complete  transfer  of 
the  whole  40  tons  to  the  Frosts;  whereas  here,  even  if  the  sugars 
contracted  for  existed  in  specie,  there  was  nothing  like  a  delivery 
to  Kruse  of  the  possession,  nor  had  Knise  ever  done  that  which 
was  necessary  to  entitle  himself  to  the  possession.  The  plaintiff 
too  demanded  a  simple  delivery  of  the  goods,  whereas,  in  order 
thiat  the  defendants  might  avail  themselves  of  the  drawback,  he 
had  no  right  to  require  the  sugars  to  be  delivered  elsewhere  than 
on  board  a  Briiijsh  ship,  which  he  omitted  to  name:  that  stipu- 
lation is  introduced  into  the  contract  for  the  defendants'  benefit. 
Nor  could  the  price  be  ascertained  until  the  sugars  wore  weighed 
otff  which  had  never  been  performed ;  for  different  hogsheads  of 
sugar  vary  much  in  weight,  and  the  goods  arc  sold  at  so  much 
per  cwt.  Hanson  v.  Mej/cr^  6  East,  614.  But,  what  is  stronger, 
there  is  no  proof  that  the  defendants  c\'X3r  had  any  sugars  of  this 
qnality  in  a  state  capable  of  being  weighed. 

Mansfield,  C.  J.  What  the  plaiiitifPs  counsel  says,  would 
have  been  an  answer  to  the  objection,  if  there  had  been  a  speci- 
fic quantity  of  loaves  in  esse,  although  it  wJts  part  of  the  contract 
that  they  were  to  be  delivered  on  board  a  British  ship,  there 
wonld  have  been  conversion  enough.  But  certainly,  upon  tlie 
ieVidence,  there  is  no  answering  the  objection.  Trover  cannot 
be  maintained  but  for  specific  goods.  Any  sugars  of  required 
quality  would  have  satisfied  this  contract.  It  is  a  contract  for  a 
certain  quantity  of  a  specified  quality  of  sugars.  I  say  nothing 
on  the  case  of  the  oil ;  there  it  is  held  that  trover  will  lie  for  a 
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1819.       specific  quantity  of  a  liquidf  mixed  with  a  certain  other  quantity 
■  of  the  same  liquid,  without  its  erer  having  been  separated ;  how 

^^^^^       it  is-  to  be  distinguished  from  the  mass,  I  know  not ;  but  that 
Cravin.      case  stands  quite  on  its  own  bottom :  it  is  unlike  other  cases. 

GiBBS,  J.    We  need  say  nothing  on  that  case,  suffice  it,  that 
it  is  very  distinguishable  from  this. 

Rule  absolute. 


[  649  ]  Leslie  v.  Pounds. 

Nov.  19. 

^tt  t!r  npHIS  was  an  action  upon  the  case,  brought  against  the  d^- 
landlord  of  a  -1-  fendant  for  negligently  permitting  the  entrance  of  bis 
bylotteTii^  under-ground  cellar,  situate  in  a  public  footway,  to  be  onooTcnd 
under  his  con-  during  the  night,  per  quod  the  plaintiff  fell  into  the  cellar  and 
'  tenant  employs  was  hurt  The  first  count  alleged  that  the  defendant  was  ia 
^^r^thTiMu^"  possession  of  the  house  and  cellar;  the  second  averred,  that  the 
for  a  nuisance '  defendant  opened  the  cellar  door,  and  n^ligently  left  it  open, 
^bned  by  the  Upon  the  trial  of  the  cause  at  Westminster^  at  the  sittings  after 
negligence  of     Hilary  term  last,  before  Mansfield,  C.  J.  the  evidence  was,  that 

the  defendant  was  the  proprietor  of  the  house,  and  JDanidi  hii 
lessee;  that  the  latter,  who  used  to  inhabit  the  house,  had  ceased 
so  to  do  about  six  months  before  the  action  brought,  for  the 
purpose  of  having  it  thoroughly  repaired,  which  was  done  at  the 
expence  of  the  lessee,  but  under  the  superintendance  of  the  de- 
fendant the  lessor:  no  person  slept  in  the  house  at  the  time 
when  the  mischief  occurred,  but  Daniels  had  some  coala  in  the 
cellar,  and  paid  rent  for  the  house  throughout  the  time.  On  the 
evening  of  the  mischief  the  cellar  door  had  been  fastened  dowa, 
and  there  was  no  evidence  how  it  afterwards  became  open :  there 
was  no  other  evidence  of  the  lessee  continuing  the  possession. 
The  &Iling  door  had  been  broken  off  for  some  time  past,  aad 
the  commissioners  of  the  pavement  had  remonstrated  with  the 
defendant  on  the  dangerous  state  in  which  it  was  left:  be  prO" 
mised  to  take  care  of  it,  and  had  put  down  some  boards  over 
the  cavity  as  a  temporary  covering.  Lens,  Serjt.  for  the  defend* 
ant,  objected  that  Daniels  was  the  person  who  was  in  poasesttoa 
r  Q^Q  -I  of  the  house,  and  was  therefore  to  be  answerable  for  the  misooih ' ' 
duct  of  the  inferior  workmen,  by  whose  negligence  it  most  be  i 
supposed  that  the  door  was  left  open.      The  jury,  booveWiV"' 
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)und  &  verdict  forjhc  plaintiff  for  20/.  subject  to  the  point  re-        181^. 
erveS.  — — 

JLent^  Seijt  in  Easter  term  1812,  had  obtained  a  rule  nisi  to         ^* 
3t  aside/  tli^  verdict  and  enter  a  nonsuit.  Pounm. 

Shepherdj  Serjt.  now  shewed  cause.     The  defendant  had  the 
i^tual  possession  for  the  time,  which  rendered  him  liable,  he 
id  tlie  sole  management  and  disposition  of  the  house,  and  was 
le  person  with  whom  the  commissioners  of  the  pavement  had 
^n  disputing  about  making  the  way  impassable  and  dangerous. 
his  is  not  like  the  case  of  a  person  who  lives  in  a  house  and 
aplojs  a  builder  under  hinu     Although  this  tenant  might,  for 
me  purposes,  bring  tresspass,  yet  as  he  had  given  up  the  tern- 
ff))f3^|M>«ses$ion  to  his  landlord,  his  landlord  was  the  person 
i))|p  tx>  the  public  upon  this  occasion.     As  to  the  second  count, 
^|^|{]||g^^  it,ia  charged  that  the  defendant  did  the  act,  it  is  not  ne- 
Hmy  fp prove  that  it  wasrdone  with  his  own  hand :  it  is  enough, 
hp  W^  f be  principal  who  emplo}'ed  the  builders.     If  the  ao 
9|j^ifi4?hf<^  broiight  against  Danish,  and  there  had  been 
'Ql^.pfttieYmisi^ief  being  done  by  the  workmen  of  the  defend- 
iV^|pyi^^Mdil,^s,fibei^efendaD^  is  not  employed  by  Daniels  as  an 
nifti^>^^P^^ '^^^^^^^  ^^  Tcpaira  it  for  himself  and  is, 
I09|^  ^^.Jetf^^  defr,ayiB  the  expenoei)  to  have  the  benefit  of 

1^J9^«tti\»  eisisifferabie*'  .Although  in  the  case  in  1  Bos.  4r 
uf^i4fi1g. ^J}fi$A  y*  Siemmani)it  was  held  an  action  would  lie 
;^llftj)yh^iprin«ipal  foriufsebief  done  l^  a  servant  of  his  agent, 
M1M(Ao<^  n^ide^ide  thi^  the  action  does  not  lie  against  the 
pnfei^  A^  if  a.ahi(1  be  run  dovm,  an  action  lies  either  against 
tMb^ffiOTmerrOCctheiC^taia  who  is  not  the  shipowner,  al-    [  651  3 
>oigb(tfle  captain  tniighH  Jbe  asleep  in  his  cabin.     And  there- 
r^snpe^if^he^fe&ndaiitiwere  not  i«  possession  of  the  house, 
'  milm  pem^m  Ao  wbontmiist  be  imputed  the  acts  of  negligence 
'^ffiJbQff^beafibprdinates  employed  by  him. 
ipm  And:  Frere,  Serjts.  ctmird^     The  two  counts  stand  on 
^0%  different  grounds,  and  must  be  disposed  of  separately, 
t  lotlho  possession  of  this  house,  Daniels  had  merely  gone  out 
i|fAEl>thb<very  next  door,  on  account  of  the  inconvenience  of 
Inl^ndhit  during  ihe  process  of  the  repairs.     Daniels  might 
i^lrespass-  f<  There  is  no  pretence  that  there  was  a  joint  pos- 
liosiDi  Nobody  slept  in  the  house.    The  chief  evidence  of  arty 
ta^ston  is,  that  Daniels  had  it:  he  had  it  before  the  repairs 
an^ '  he  still  kept  his  coals  there,  and  still  paid  rent,  and  if 
fiimlture  was  removed,  it  was  because  it  would  otherwise  be 

spoiled 
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1812.       spoiled  by  continuing  there  during  the  time  of  doing  the  repairs. 

j^^j^jg       The  defendant  was  only  an  agent :  he  had  licence  to  enter  for 
V.  doing  these  repairs,  but  never  had  the  actual  possession.    If 

FouNLAi  premises  are  in  an  unsafe  state,  and  there  is  no  evidence  how 
they  became  so,  the  law  throws  the  liability  on  the  occapier. 
That  disposes  of  the  first  count.  On  the  second  count,  first,  the 
defendant  is  not  the  person  who  actually  did  the  mischief;  se- 
condly, he  is  not  answerable  for  the  acts  of  the  workmen,  maless 
he  were  himself  the  principal,  and  not  the  agent :  here  he  is  the 
agent.  Bush  v.  Steinman  is  favourable  to  the  defendant  rather 
than  to  the  plaintiff,  for  it  was  there  ruled,  that  an  agent  is  DOt 
answerable  for  the  acts  of  his  subordinate  agents,  with  which  it 
is  here  sought, to  charge  him.  Stone  v.  Cartteright^  S  T.  E. 
AW.  ace, 

[  652  ]  Mansfield,  C.  J.  Tliis  is  certainly  a  very  singular  case.  It 
is  not  necessary  to  decide  whether  Daniels.ovAhe  defendant  was 
the  possessor.  There  is  a  strong  argument,  certainly,  to  say 
that  the  possession  is  in  Daniels,  not  in  the  defendant;  bat  the 
defendant  takes  on  himself  these  repairs,  not  as  the  agent  of 
Daniels,  but  as  the  landlord  of  the  house.  He  alone  is  the 
judge  of  what  repairs  shall  be  done,  and  though  Danieb  pajf 
for  the  repairs,  yet  if  the  repairs  are  done  substantially,  the  de- 
fendant will  have  the  benefit  of  it ;  the  defendant  determiDes 
what  the  repairs  shall  be,  and  directs  the  repairs;  he  therefore 
is  the  principal,  and  as  a  principal,  is  answerable  for  the  acts  of 
the  persons  he  employs.  And  the  defendant's  own  language 
shews  that  he  considered  himself  as  the  person  whose  businesi 
it  was  to  look  after  this,  for  when  he  is  told  of  the  dangerooi 
state  of  the  property,  he  says,  "  never  mind,  I  will  take  care  of 
it."  He  is  liable  for  this  on  this  second  count.  We  think 
therefore,  that  this  verdict  may  stand  on  the  second  count.         i 

Rule  discharged  I 


^<^*  ^^'  PiRiE  and  Another  v.  Anderson  and  Another. 

The  original  'T^HIS  was  an  action  upon  a  policy  of  insurance,  efiPectedby 

certificate  of  a       I         ,_i..>v.  i,.^         ^     ^ 

ship's  registry      -A-     the  plamtin,  as  agent,  upon  the  ship  Ann,  Cornfbol,  mss* 
for"thrptaii^iff  *^^'  ^*  ^"^  *^^™  London  to  her  port  of  loading  in  the  JBio  i'' 

upon  a  policy  of 

insurance,  that  the  interest  in  the  ship  is  in  the  persons  in  whom  it  is  averred,  and  for  wboiD  be  ef^ttr 

ed  the  insurance  as  agent. 

Property  in  a  ship  must  be  provod  by-eridence  of  possession. in  tbo  plaintiff,  bb  Tendoiiy  or  btikOi 
accompanied  with  a  certificate  of  registry. 
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Platd.  The  interest  was  averred  to  be  in  three  persons,  named 
Crawfurd^  Kerr^  and  Cornfoot^  the  master.  Upon  the  trial  of 
tbe  cause  *at  Guildhall^  at  the  sittings  after  Hilary  term  1812, 
before  Mansfield^  C.  J.  it  appeared  that  the  ship  had  been  lost, 
and  in  order  to  prove  the  interest  as  averred,  the  plaintiiT  called 
the  registrar  of  the  port  of  London^  who  produced  in  evidence 
tbe  original  roister  of  the  ship,  which,  in  consequence  of  th  c 
loss,  had  been  deposited  at  the  custom-house,  in  pursuance  of 
the  statute  26  G.  3.  c.  60.  It  purported  to  be  made  upon  the 
oaths  of  Craxvfttrdy  Kerr^  and  Cornfooti  all  of  Greenock^  as  having 
all  taken  and  subscribed  the  oath  required  by  the  statute  26  G.  S. 
e.  Go.  and  as  having  sworn,  that  they  were  the  sole  owners  of 
the  ship  Ann^  of  Greenock,  But  the  affidavit  upon  which  this 
registry  purported  to  be  made  was  not  produced,  so  that  there 
was  no  other  evidence  of  these  persons  having  sworn  they  were 
owners,  than  this  instrument,  stating  that  they  had  so  sworn. 
The  register  being  objected  to,  as  not  constituting  even  prima 
/acie  evidence  that  those  persons  were  the  owners  of  the  vessel, 
the  plaintiff  tried  to  strengthen  his  case,  by  proving  the  exercise 
€i  acts  of  ownership  by  the  parties  interested,  but  it  amounted 
to  no  more  than  this,  that  Cornfoot  had  gone  to  the  ship's 
i>roker  to  talk  widi  him  about  stopping  the  cargo  as  security  for 
tbe  freight,  which,  as  Gibbs^  J.  upon  discussing  the  rule  for  a 
new  trial,  observed,  not  being  followed  up  by  any  act,  amounted 
to  nothing;  and  that  Conijoot  had  given  instructions  for  insert- 
ing the  names  of  all  the  three  as  owners,  in  the  bond  required 
\rj  the  register  act.  The  jury  found  a  verdict  for  the  plaintiff, 
3£tms€eldj  C.  J.  reserving  the  point,  whether  this  certificate  of 
r^ifltry  were  admissible  as  evidence. 

In  Easter  term  1812  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit  was  obtained  by  Pell,  Serjt. ;  against  which 

Shepherd  and  Best,  Serjts.  in  this  term  shewed  cause.  They 
contended  that  this  case  was  materially  distinguishable  from 
those  of  Frazer  v.  Hopkins,  ante,  2.  5.  and  Tinkler  v.  fValpole, 
14  East,  226.  because  in  the  first  of  those  cases  it  did  not  ap- 
pear upon  whose  oath  the  certificate  had  been  obtained,  nor 
that  the  person  registered  as  owner  was  in  any  way  privy  to  the 
registration;  in  the  latter  case,  it  did  appear  that  the  party 
sought  to  be  charged  was  registered  as  owner  upon  the  oath  of 
another,  and  not  of  himself;  but  in  this  case  the  certificate 
proved  that  the  persons  in  whom  the  interest  was  averred,  had 
taken  an  oath  that  Ihey  were  owners,  by  which  they  charged 

them^ 


1812. 
PiaiE 

V. 

Andkrson. 
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18 12.  themselves  as  owners,  and  made  themselves  liable  to  all  the 
world,  for  all  matters,  in  respect  whereof  owners  of  that 
ship  might  be  liable:  it  was  therefore  evidence  for  all  pur* 
poses  that  they  were  owners;  sxid- Bayley^  J.  in  Tinkler  v. 
Walpole^  drew  the  distinction  between  tfa^  case,  which  was  then 
under  the  consideration  of  the  Court,  of  a  persoh  sought  to  be 
charged,  and  <^  the  case  of  a  person  publicly  asserting  that  he 
was  owner  by  the  act  of  registering  a  vessel  in  his  own  name: 
that,"  the  learned  Judge  said,  *^  might  be  prim&  facie  evidence 
for  him  th(it  he  was  owner,  because  he  thereby  publicly  chal- 
lenges all  persons  that  he  is  so."  In  the  case  of  Robertwn  v. 
French^  4*  East^  130.  Lord  Ellenbarougkf  C.  J.  held  mere  pos- 
session, and  the  exercise  pf  ownership,  to  be  sufficient  interest 
[^Gibbsj  J.  In  that  case  there  was  an  actual  possession.]  Cornfbot 
has  the  actual  possession  of  this  vessel. .  [HecUh^  J.  That  can  be 
evidence  as  to  him  alone.]  These  persons,  who  go  to  the  cus- 
tom-house, take  an  oath,  and  register  the  vessel  as  their  own, 
thereby  exercise  as  solemn  and  decisive  an  act  of  ownership  as 
the  nature  of  the  subject  matter  admits  of.  Or,  if  there  were  a 
doubt  whether  the  officer's  entry  were  evidence  of  th6ir  having 
done  that  act  of  ownership,  their  permitting  the  plainti£P  to  aver 
interest  in  their  names  is  proof  of  th^ir  assent  to  the  registration. 
The  legislature  have  themselves  said,  that  there  can  be  no  own- 
ership of  a  British  vessel,  without  a  registration;  and  in  sa^ng 
that,  they  have  necessarily  said,  that  a  registration  properly  au- 
thorized by  the  parties,  shall  be  the  conclusive,  and  indeed  the 
sole  evidence,  of  ownership.  It  will  be  attended  with  extreme 
inconvenience  if  this  species  of  evidence  is  rejected ;  for  it  is  im- 
possible for  a  ship-owner  to  adduce  any  other.  It  would  be 
vain  for  him  to  proffer  the  bill  of  sale  conveying  the  ship  from 
his  vendor  to  himself,  for  it  would  still  be  equally  incumbent  on 
hini  to  shew  how  his  vendor  became  entitled  to  the  ship,  so  that 
the  enquiry  would  be  endless ;  and  besides,  since  the  roister 
act,  a  bill  of  sale  is  not  evidence  of  title.  Ex  parte  Yallop^  IS 
Ves.  66.  Lord  Eldan,  Chamellorj  says,  "  these  two  acts  of  par- 
liament were  drawn  upon  this  policy;  that  it  is  for  the  public 
.^  ^j^ttter^^t  to  secure  evidence  of  the  title  of  a  ship  from  her  Origin 
..to  t|)Q  mpm^nt  in  which  you  look  back  to  her  history.**  And 
. . ...  ajjain;  ^^Ti\ere  is  no  doubt,  that  if  the  person  contracting  for 
,,.  ,fthe  nurcbasef  had  taken  possession,  and  effected  in^urancesy  ana 
•  M  ^rarwards  brought  an  action  upbh  the  policy,  aVerrmirtDM  tne 
^.  interest  in  tne  inip  was  in  him,  though  I  agree  Vi»^£0#(Ax^- 

Unboroughf  in  Robertson  v.  French,  that  it  is  sufficient  pimdjacie 

to 
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IM  THE  FlfTT-THlRD  YSAB  OF  GEOBGE  IIL  655 


PiRIB 


to  shew  that  he  dealt  as  owper,  yet  if  it  appeared  in  the  course  )81& 
-  of  the  examination  of  wi^esses,  that  he  was  entitled  only  under 
an  equitable  contract,  under  those  circumstances  a  Court  of  Law 
would  say  the  averment  was  not  made  out  by  the  evidence."  Andbrson. 
It  has  always  been  the  practice  of  the  Court  of  King's  Bench  to 
receive  entries  of  registration  as  evidence  for  this  purpose. 
[Gibbsy  J. .  They  have  been  a  thousand  times  received  there,  by 
consent,  because  it  saved  three  or  four  hours  in  the  trial  of  a 
cause  to  admit  them  as  primd. facie  evidence  of  a  fact  the  truth 
of  which  no  one  doubted,  but  it  was  never  determined  that  they 
were  evidence :  no  one  in  that  Court  ever  doubted  but  that  a  [  656  3 
man's  saying  he  had  title,  was  no  evidence  of  his  title.  It  re- 
sembles the  case  of  enrolling  a  deed :  a  person  cannot  by  en« 
rolling  it,  prove  that  he  has  a  good  title.] 

Pellj  Seijt.  contra.    Even  if  there  had  been  proof,  which 
there  is  not,  that  this  registration  was  made  on  the  oaths  of  the 
persons  averred  to  be  interested,  it  would  not  be  admissible  evi* 
dence.     The  sanction  of  an  oath  will  not  make  any  man's  de- 
claration to  be  evidence  of  his  own  title.    This  is  not,  as  it  has 
been  supposed,  a  document  of  a  public  nature,  proving  of  itself 
that  all  the  &cts  therein  averred  are  true:  if  it  were,  the  copy  of 
it  would  be  evidence,  as  is  the  copy  of  any  other  record,  without 
producing  the  registration  itself.     Since  the  trial  of  this  cfts^ 
the  same  point  has  been  decided  in  Gelvout  of*  the  defendant 
by  Lord  EUenboroughy  C.  J.  in  the  case  of  Uawer  v.   Young,  3 
Campbm  24Q.    That  was  an  lurtion  for  goods  sold:  the  defendant 
pleaded  in  abatement,  that  the  goods  were  sqld  to  others  jointly 
with,  the  defendant    It  appe^ed  upon  the ;  trial  of  the  issue 
,    joined  on  tlus.rplea^  that  the.  goods  were  stores  furnished  for  the 
use  of  a  shipi^  of  which  the  pther  persons  named  in  the  plea  were 
^    saidto.  be  pi^rtf.  ow^eTTS,,  avd  the  defendant  attempted  to  prove 
this  fact,  by  the  pjro^vfnion  of^tne  certificate  of  the  ship's  regis- 
.   try;  but  Lord  j^l^nboroughf  C.  J.  iield  t^at  it  was  no  procf  of 
*    ownership. .    ^  .       .i-  r  • 

u:u    .MAifSFf£;.Dj|^Cf4  J.    It  wiU  pe  a  great  ip^^  to  dis- 

fi,!CQntj«)u^,t^  pr^cti^e/Qt.ji^^^^eivmg  tbe^  and  I  wish 

ii.iihafjby.^pfparU^mehfthb  r^tCT  ^pftnUi  fdde' eyi- 

(i/denc^,  .jjSfit  on  lpGMCii?ig  thrpugh  ipir  ^notes,  it  is  mipbmble  to 

;i  jjW  fiv^^^i  ^i^.W  ^hV^fiWfi^'i^^i^^^     pwii^^-in"tti'rf'pa^- 
tii  '\miuvhm  iYm^^^9^fif'Af9P^^^        t'^s  Wn  tatm;-  tfc'ere  was 
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i81'0i       &e  register  is  not  legal  evidence  of  the  owacnfaip^  and  lliere* 
fore  the  objection  must  prevail. 

Heath,  X    A  ship's  register  is  not  a  public  ii»tniiiieQt»  it  ii 
aa  instrument  of  a  private  nature. 

CuAMBR£,  J«  The  acts  done  by  Comfoat  are  only  evidence^ 
80  &r  as  affects  himsdf ;  and  there  is  no  circumstance  affiscting 
the  other  two;  for  Cornfoofs  going  and  giving  in  the  three 
names  for  a  joint  bond^  is  not  evidence  against  them*  There  u 
no  evidence  of  possesion  in  them. 

OiBBS,  J.  No  Judge  who  tried  this  cause  could  foil  to  feel 
the  strongest  inclination  to  prove  the  plaintiff's  case;  buttiie 
objection  has  been  taken,  and  must  be  decided  according  to  kir. 
It  has  been  asked  by  the  counsel  for  the  defendant,  how  proper* 
ty  in  a  ship  is  to  be  proved  ?  How  was  it  proved  before  thii 
statute?  By  proving  actual  possession  in  the  plaintiff,  or  in 
those  to  whom  the  plaintiff  had  committed  it,  or  in  those  from 
whom  the  plaintiff  had  derived  bis  title.  Any  one  of  these  ways 
will  now  suffice,  accompanied  by^  the  evidence  of  the  registry, 
in  order  to  make  the  other  evidence  admissible.  It  was  strongly 
urged  for  the  ddfendant,  that  because  the  title  cannot  be  com^ 
plete  without  the  register,  therefore  the  register  shall  be  primi 
Jade  evidence  of  the  title;  that  does  not  at  all  follow.  If  the 
l^slature  makes  an  act  necessary  to  complete  a  title,  it  does 
not  thereby  make  that  act  alone  to  be  proof  of  the  title ;  if  suck 
were  the  law,  a  man  might  make  for  himself  a  title  to  any  thing 
in  the  world.  With  respect  to  the  dictum  of  Ba^fiey^  J.  I  am 
satisfied  he  said  that  because  he  would  not  take  on  himself  to 
t  658  ]  decide  a  point  which  had  never  been  decided,  which  was  not 
the  point  raised  at  nisiprius,  and  which  it  was  not  necessary  to 
decide  in  that  case. 

Rule  absolute  for  a  nonsuit. 


Kn.  21. 


Barrett  v.  Parry. 


If  anarbitra-    T/^AUGHAN,  Scrjt  moved  to  Set  aside  the  award  of  a  gentle- 
to'enhli^'the  man  at  the  bar,  made  in  pursuance  of  an  order  of  reference 

h^^i^rdtoa"^  4t  nisi  jniusj  upon  two  grounds;  first,  that  the  ita  quod  being 

other  day,  Uie  -  # 

Court  will  cxpoand  it  to  mean  to  any  other  days.  Qxutre^  whether  an  award  upon  the  reference  of  an 
aftio9«  ^re^ting  Iha  paymeut  of  costs  of  the  award,  without  fitting  the  amount  thereof,  is  bad  in  that 
point  tor  wicertaio^ ;  yr  irhethcr  the  amount  may  not  be  taxed  by  the  oflBccr  of  the  Court. 

6  that 
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tfaftt  the  arbitrator  should  make  his  award  before  the  lOth        1^1  !2« 

of  Naoember^  or  any  other  day  to  which  he  should  enlarge 

it,  he  had  first  enlarged  the  time,  and  then,  after  the  10th 

of   Ntroembery   and  before  the  expiration  of   the  period  for       Farbt. 

which  it  stood  enlarged,  had  enlarged  it  again,  and  had  not 

made  his  award  until  after  the  day  to  which  the  time  was  first 

enlarged :  this  was  a  power  which,  like  other  powers,  was  to  be 

•construed  strictly ;  and  though  the  terms  enabled  the  arbitrator 

to  enlarge  to  any  one  day  he  might  think  expedient,  yet  it  wat 

to  one  day  only ;  and  he  having  enlarged  the  time  to  some  one 

day,  was  thereby  functus  officio^  and  could  not  again  enlarge  to 

another  day.     The  Court  decided,  as  th^y  had  before  done  in 

the  case  of  Payiie  v.  Deackte,  ante^  1.  509*  that  this  was  no  ex« 

cess  of  the  arbitrator's  power.     The  second  objection  was,  that 

the  arbitrator  had,  according  to  the  most  usual  practice  of  the 

bar,  not  named  in  his  award  any  sum  to  be  paid  for  the  costs 

of  the  award;    although  he  bad  directed  that  the  defendant 

should,  in  the  first  instance,  pay  the  costs  of  the  award,  and  that 

the  plaintiff  should  repay  him  one  moiety  thereo£    The  defend* 

ant  alone  took  up  the  award,  and  paid  the  arbitrator's  whole 

fee^  including  the  stamps :  the  plaintiff  had  refused  to  repay  him     [  559  ^ 

a  moiety  thereofl    The  amount  of  the  arbitration  fee,  which  was 

mentioned  in  making  this  motion,  did  not  appear  to  be  unrea^ 

sonable,  nor  was  it  now  complained  of  as  such,  and  the  plaintiff 

had  been  neither  attached,  nor  sued  for  the  moiety;  but  being 

dissatisfied  with  the  award,  he  now  sought  to  set  it  aside  alto* 

gether,  as  being,  in  this  particular,  uncertfun ;  contending  that 

the  amount  of  the  costs  of  the  award  could  not  be  rendered  ceiv 

tain,  by  any  subsequent  matter,  as  the  costs  of  the  action  could 

be,  because  the  prothonotary  had  no  power  to  tax  or  allow  the 

amount  of  the  costs  of  the  award. 

The  prothonotary,  who  was  present,  claimed  jurisdiction  in 
such  a  case :  he  said  he  had,  upon  the  taxation  of  the  costs  of 
the  action,  which  were  governed  by  the  event  of  the  award,  ex« 
pressed  an  opinion  to  the  parties,  that  where  the  arbitrator  by 
his  award  fixed  the  amount  of  the  costs  of  the  award,  he„  the 
prothonotary,  had  no  power  to  alter  the  sum,  but  he  thought 
that  where  no  sum  was  fixed,  his  office  enabled  him  to  assess 
what  was  reasonable.     , 

The  Court  abstained  from  giving  any  opinion  upon  this 
point  (a),  but  said  it  was  a  very  unhandsome  apjdication.   There 

(«)  But  «0eiil<a^cmM  V.  GlnM;tf,f«f<.<f.  9412. 

were 


eSft  CAiSES  nr  MICHAELMAS  TERM 

1&1$*.       were  obviouB  motives  of  delicacy  which  might  restrain  an  arbi- 

-; trator  from  naming  a  sum  for  the  costs  of  the  award.     If  the  ob- 

:^  jection,  however,  were  to  prevail,  it  was  clear,  it  could  not  be 

Vdtsiiji^  necessary  to  disturb  the  whole  of  the  award  for  a  mistake  in  (bis 
panticular.  But  the  plaintiff,  at  all  events,  was  not  hitheii'to  ia- 
juredt  K^dwm^  fpaa-timebatt  If  the  defendant' fihOnldtonlmeAb^ 
his  action,  or  issueiiia  attadiment^  to  efi(t>t<Wthe' rttiiiynient  iJt 
lhe;iDoicty  of  tJu'Coeta  of  the  award,  it  Wotald'  diki"be'^thn8 
enough  ,^r,(JlM[Coitit  todiseuia  wbetherdie'ttbtidti'd^  ttttadt-' 
meat  GO)ild,l>e-#upfK»ted{  and  thef'       •■  '  "    '" 

.,,1-..,.    ■  ■'         ■■■•  'RefoMd  Ae'rdb;''' 


[£60]  ■■;'    ■  ■   KEysER  o.  Scott.      ^  ,     ,,.,,,,    h<  ,... 

M>D.S1.  '  '    '  .  .        ■    -^       <,:■   „    'n-' 

If  a  TMMt  b  *"  I  "^HIS  was  on  action  upon  a  policy  upon  the  sbip  Jason,  ^f 
•^ '*'?'.  X'«*ia'!rbriiZon<fim  toanyiMrt  or  place  in  the  Bailie,  with  . 
ndUief  witbiD  libeTP^  to  seek  and  join  convoy,  carry  and  change  simulntea  pa-j„ 
U^'^'f'j^J  per^' t4  tttiiiih  arid  stay  at  all' ports  or  places  in  the  Baftic  or,,, 
put  of  ■  hiTen  elGeMi^e'f&r  orders  or  information,  And  in  case  the  niasler  „ 
lead,  the  uitder-  shonM  &aA  H  duigerbus  to  enter  any  port  or  plocc,  to  return.  ,, 
I"^^°h  And'fte'sliijj'was  warranted  free  from  capture  in  her  port  of  ,,, 
wuimot  againat  desthtkttbn.  The' tBuse  was'  tried  before  ManffidJ,  C.  J.  at  „, 
"b^rti^"^  GfwMJilK,'  U  'tt'e  sittings  after  Hilary  term  1812,  when  it  was  ,, 
"  ■  -  '  "  proved thki'di^  Jasdn  bathe  to  an  anchor  over  against  Pillaii,  oii, 
the  olitsidt  6f  die  bar,  at  the  distance  of  full  a  German  mile  fur^  „ 
ther  btit'than'atiy  place  where  vessels  eVer  are  known  to  lighten  „| 
dieif'eai^gote'iT]  preparation  for  coming  in  over  the  bar.  M'hile  ,^ 
she  w^ 'lying  t&et^  she  was  taten'by  a  boat  with  some  P^pu^i,^, 
ranian  soldiers,  coming  out  of  Piilau.  Th^  took  out  no  parf  , 
of  her  cargo  at  the  place  where'shefhen  layi  but  carried  her  m,  ,< 
until  'rihe  was  within  a  Geman  mile  from  the  shore,  where  they  , 
look  ou't  the'flrst  part'of  lier  cargo :  the  place  where  ships  usq-  ■ 
-ally  Begin  to  unload 'is  &  German  mite  from  the  shore.  TTie  , , 
jury'fouAcI  a  Verdict  fdr'the  plaintiff;  and  tjenSf  Serjt.  in  th^  . 
foIlo#lng'tierm  obtained  a  rule  nisi  to  set  aside  the  verdict  an^  .. 
enter'ahonsult.     ■  ,'.-.:■- 

Sltepherd  and  VmigHan,  Seiju.  who  would  W  this  day  bpw 
shewn  cause,  were  stopped  by  the  Court,  who'  appealed  to  t,etis 
and  JlfonA^''Seija.  whether  admitting  that  which  was  ques- 
tioned, that  the  vessel  bad  brought  to  in  PiUau  roods,  intenduig 
.-li/viH  to 


v« 
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lake  Pillau  her  port  of  destination,  and  not  merely  a  port  of       181£. 

liry,  as  under  the  terms  of  this  policy  she  had  a  right  to  do, 

is  possible  for  them  to  support  their  rule?  They  contended 

the  vessel  had  arrived  at  such  a  place  that  the  underwriter       Soorr. 

within  the  protection  of  this  warranty ;  for  that  any  place 

re  the  vessel  was  intended  to  terminate  her  voyage  was  her 

of  destination,  and  by  the  masters  casting  anchor,  and  go- 
on shore  in  an  open  boat,  he  made  an  election  for  the  as- 
ds,  that  the  place  where  the  ship  anchored  should  be  her 
;  of  destination.  They  relied  on  the  ample  interpretation 
ch  had  been  put  on  the  words  <<  port  of  discharge"  by  the 
irt  of  King's  Bench,  in  the  cases  of  Jarman  v.  Coape^  IS  Eastj 
,  and  Dalgleish  v.  Brooke^  15  Easi^  303.  In  the  harbour  of 
\au  there  was  a  shifting  bar,  so  that  if  a  local  and  a  rigid  con- 
ction  were  put  on  the  word  port,  the  same  moorings  would 

be  within  the  port  on  one  day,  which  would  on  another, 
ch  would  be  inconvenient. 

if  ANSFiELD,  C.  J.  I  have  no  doubt  the  underwriters  intended 
irotect  themselves  against  the  rbk  of  that  loss  which  has  oc- 
red,  but  unfortunately  they  have  used  terms  which  do  not  pro- 
;  them.  They  have  unfortunately  referred  for  their  definition 
the  risk,  to  the  place  where  the  capture  was  to  be  made,  and 
place  where  the  capture  was  made,  is,  according  to  the  only 
less  who  knew  any  thing  about  it,  in  the  open  sea.  If  the 
[erwriters  will  not  be  more  carefol  how  they  express  their 
wing,  they  must  suffer  for  it  The  rule  must  be  discharged. 
JiBBS,  J.  In  a  case  tried  before  me  at  the  sittings  after  the 
;  term,  1  directed  the  jury,  that  if  the  ship  was  neither  within 

port  in  its  ordinary  acceptation,  nor  in  a  place  where  ships      [  662  ] 
I  ever  been  known  to  unload,  she  could  not  possibly  come 
bin  the  warranty;  and  when  my  Brother  Shepherd  moved  in 
s  term  to  set  aside  the  verdict  found  for  the  plaintifl^  upon 

ground  that  my  direction  was  wrong,  the  Court  refosed  the 
e :  how  then  can  this  rule  prevail  ?  The  case  o(  Dalgleish  v. 
Toke  will  not  bear  out  this  defendknt.  Jjord  Eftenboraugh^  C.  J. 
is  no  further  than  this,  he  says,  <<  the  v^efuning  of  the  parties 
3,  that  the  underwriters  should  not -run  tl|e  risk  of  seizure  in 
\  elected  place  of  discharge,  wherever  that  mi^t  l^."  The 
ly  witness  who  spoke  pf  the  place  where  th|s  fsbip  was  taken, 
i  it  was  on  the  high  iseas.         .  •' 
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*"'•''•  Retner  p.  Pearson. 


Whether  a  r  x  '«HIS  WM  an  ttctios  opoD  a  policy  of  .iiBorance  at  and  Jbcaa 
ed  free  of  cap-  JL.  ^  Heligoland  to  any  port  or  ports  an  :the  Bdiic^  against  aB 
ioT'^rtor*^  risks  of  whatever  description,  and  until  the  ^goods  vere  aafieijr 
at  the  time  of  watehoused  in  the  warehouse  of  the  consignee^  or  his.  agent,  ia* 
P^iJ^aTuei!  oludiQgaU  ijsk  in  oraftB  to  and  from  ^e  ship,  with  liberty  lo 
tkm  of  fact  for  proceed  badcwards  and  forwards,  touch  and  s^  at  aUipofts 

Lettera  writ-  and  plaCcs  in  the  Baltic^  or  ekewhere,  for  orders,  for  informs* 
roredb^^bia""  ^^^^^  fiw  other  putpOsea^  With  liberty  to  carry  and  exehaogft 
ageDtorcorres-  Simulated  papers  and  clenxaiices,  upon  goods  :by  the  ahip  G»^ 


conUnentTare^  itoii#ta  /  with  liberty  4o  declare  and  value  thereafter  warraBted 
not  admifltible    fj^^^  of  seisure  .and  capture  in  port*     Upon  the  trial  of  this  caoie 

ap  evidence  a  a  & 

against  him.  at  the  sittings  in  LondoHj  after  Hilary  term  18]2|ibefore  JfiMS» 
JuM^  C*  J*  it  appeared  that  die  Constantia,  having  come  id  sn 
[  663  ]  anchor  abbiit  six  iGermcm^  or  20  English  miles,  from  the  port  of 
Smnnemund^  drove  from  her  moorings,  and  brought  up  again 
on  the  ist  of  November  at  thJe  dbtance  of  a  German  mile  and  s 
half,  or  six  English  miles,  from  Swinnemund^  with  the  loss  of  s 
mast  and  an  anchor:  no  vessel  lying  at  that  spot  had  ever  been 
known  to  unload- there,  or  to  lighten  her  cargo  there  in  prcps^ 
ration  for  coming  over  the  bar:  lighters  were  not  permitted  to 
come  out  so  &v:  the  captain  was  on  shore  on  the  7th  of  Nm 
and  again  on  the  l6th;  during  his  stay,  the  wind  as  often  set 
out  to  sea,  as  it  set  in  to  the  shore:  the  weather  was  generally 
tempestuous  from  the  7th  until  the  l6th,  and  the  sliip  was  oot 
repaired  before  that  day,  on  which,  a  pilot  boat  with  some  sdr 
diers  from  Swinnemund  came  o£P,  and  captured  her,  and  took 
out  about  l60  bales  of  her  .goods  in  the  place  where  she  then 
lay.  There  were  read  at  the  trial,  several  letters,  one  written 
by  an  agent  of  the  piainti£Ps  at  Hambufghy  and  addressed  to  the 
plaintiff,  whidi  stated,  that  the  writer  had  given  directions  that 
the  Constantia  should  try  Swinnemimd  for  a  market;  and  another 
letter,  written  by  atlother  agent  of  the  plsintiS  Bt'Gottenbur^ 
apprizing  him  that  the  ccmimodore  commanding  at  that  port,  bad 
pndiibited  the  Constantia  from  going  to  Swbtnemund,  exccfiC 
upon  an  undertaking  that  she  woukl  dischai^e  her  cargo  M 
l^ast  six  miles  from  die  shore;  and  a  third  letter,  in  which  the 
same  agent,  writing  from  Qottenburg^^  spoke  of  the  ConsUu^ 
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as  buying  been  taken  at  Shbinnemundf  being  foYced  ink)  port  bjjr        WM^ 
heary  gales.     Mansfield^  C.  J.  thought  it  might  be  a  matter  of     ^— -« 
doubt,  supposing  that  the  vessel  were  really  dyiy^n  by  wtot  of     ^^^ 
repairs  into  the  situation  in  which  she  was  taken^  whethet  thiit     FaA^ascnr. 
would  be  a  capture  in  port  within  the  warraAiy,  but  he  directed 
the  jury,  that  if  the  sliip  was  waiting  on  the  outside  <^  the  portf 
very  near  it,  with  a  determination  of  discharging  her  cargo  ther% 
that  was  substantially  a  being  in  port    The  jury,  howeveiv     C  ^^  3 
Ibund  a  verdict  for  the  plaintiff 

Faughan^  Seijt.  in  Easter  term  1813,  obtained  a  rule  niHto 
tet  aside  the  verdict  and  have  a  new  trial,  upon  thegtbund  that 
tttlier  the  vessel  was  in  port,  at  the  titne  of  tbe'captore^  for  if 
she  was  evasively  out  of  port,  it  was  equivalent  to  being  inrpor^ 
and  as  she  had  undertaken  to  discharge  her  cargo  six  miles 
from  Swinnemundf  the  plabe  where  she  undertook  tb  discharge 
ber  oirgo,  was  her  port  of  discharge,,  and  therefore,  as  to  heiv 
was  a  port;  or  else,  the  captdin  had  acted  improperly  and  fraiH 
dulently  in  keeping  the  vessel  at  that  anchorage,  after  he  had 
ascertained,  by  going  ashore  on  the  7dif  thdt  he -could  ndt  ob«- 
tain  a  market  at  Smnnemund:  and  this  unnecessary  delay  wsH 
dquivalent  to' a  deviation,  and  discharged  the  underwriter. 

Shepherdj  Seijt.  in  this  term  shewed  cause  against  the  rule;  • 
and  insisted,  that  the  letters  had  never  been  read  as  evidence  of 
the  ship's  destination,  or  her  place  of  capture;  he  had  permitted 
them  to  .be  read  alio  intuitti^  to  explain  some  circumstances 
about  another  policy  that  Kad  been  cancelled.  If  read  in  evi- 
dence, they  were  not  admissible. 

Voiighan  and  Roughs  Setjts.  endeavoured  to  sbf>)>6ft  thle  rtde, 
vpon  the  grounds  whereon  it  had  been  obtained:  the  letters, 
they  said,  were  admissible  evidence  as  repiesetotatioas  itiade  by 
an  agent  of  the  plaintiffs. 

The  Court  held  that  they  were  not  in  that  or  any-other  chft- 
Tacter  admissible,  as  had  been  decided  in*  the  last  term  in  the 
caste  of  Langhorti  v.  :AllmUt^  anief  611.  and  Kohl  v.  Jonsen^ 
mite,  565. 

Mansfield,  C  J.  Probably  I  felt  on  this  trial,  as  I  have  on 
iBumy,  that  the  captain's  long  delay  was  not  Well'aceonnted  for.  [  665  1 
'It  was  the' province  of  the  jury  to  consider  the  questioii,  wdfether 
the  ship  was  in  port  or  not;  the  jury  to  whom  it  was  left,' bav^ 
Aeeided  it  We  must  take  it,  therefore,  that  they  found  the 
vessel  was  not  in  the  port  of  Swinnemund :  and  we  cannot  say 
but  that  we  think  their  decision  right :  for  where  is  the  ship  ? 
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M4ft        five  or  six  miles  from  the  port  ofSMtmemund!  in  a  place,  where 

DO  ships  e^er  unload,  where  no  lighters  would  come  off  to  help 

to  unload,  quite  in  the  apea  sea«     Tlie  only  remaining  question 

then  is,  whether  we  cm  say  the  captain  in  staying  here  so  loq|^ 

acted  contrary  to  his  duty ;  it  b  said,  he  could  have  sailed  soonsr, 

because  he  admitted  that  the  wind  was  sometimes  Msrtf  and 

sometimes  South  i  but  on  the  other  hand,  he  ^fpore^  it  alwiqf% 

fincMn  the  1st  to  the  16th  of  Naoember^  was  tempestnoos;^  he  U 

lost  a  mast,  and  it  might  not  be  safe  ibr  him  to  sail  at  that  tasM 

without  a  mast;  either  then,  he  mast  wMt  there  till  he  coiiU  get 

one,  or  till  the  weather  was  calm  enoa^  to  permit  him  to  afl 

without  one.   The  length  of  time  did  not  escape  me^  nor,  I  dsie 

say,  the  jury ;  they  have  found  it  was  not  frau4  ia  the  captsoi^ 

and  we  cannot  say  the  verdict  was  wrong. 

GiBBS,  J.  I  am  of  the  same  opinion.  There  are  two  ^pss- 
tions  here;  one  on  the  exception:  that  has  been  decided,  ofsr 
and  over  again,  in  several  cases  here.  As  to  the  other  poii^ 
there  might  be  mmuc  ground  of  suspicion,  but  it  was  a  qnertioB, 
of  all  others,  peculiarly  fit  for  the  decision  of  the  jury,  and  tbcf 
have  decided  it :  and  we  ought  not  to  disturb  their  verdict 

Rule  diachaigsd 


r  ^QQ  -I  Hawkiks  th  Wilson. 

H  uujottify  JTAUGHAN^  Seijt  moved,  on  behalf  of  the  plaintiff,  that  die 
I^toi^ofJbil  baU  in  this  case  might,  at  the  coste  of  the  plainUfl^  come  sp 
ooumei  ID-  gt  the  sitting  of  the  Court  on  the  following  day,  to  justify  sgaiOf 
poM  thea,  Uie  and  that  in  the  mean  time  the  justification  should  not  be  dcs«& 
^h«thcmto  'V*  Th®'®  ^^'^  ^^^  causes  by  different  plaintifis,  against  die 
come  up  agaia  defendant,  but  one  of  the  bail,  who,  as  it  was  now  suggested,  TO 
an^uitifydf    j^^g^jy^jj^  having  omitted  to  appear  when  called  in  the  three 

first  causes,  justified  in  the  other  two  without  being  observed  bj 

the  counsel  who  was  instructed  to  oppose  the  bail. 

The  Qmrt  held  that  they  could  not  do  it    The  bail  mig^ 

not  like  to  come  up  again,  nor  could  they  ask  a  bail  whether  kt 

had  been  guilty  of  perjury  <m  the  former  day. 

Rdeicfiised. 
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King  r.  King. 


B^Vm  s4« 


THIS  was  an  action  of  covenant  for  rent,  upon  an  indcn*  /nw  Goorc 
ture  of  lease,  whereof  only  one  part  had  been  prepared,  drfeodiintTn  * 
and  it  was  executed  by  both  parties,  and  was  in  the  cuslocly  df  5°^*??  ^  • 
tlie  defendant.  Onsltrjo^  Seijt  had,  upon  the  authority  of  Blakey  holds,  to  pro- 
V.  Pof-ter,  ante,  1.  S86,  obtained  a  rule  nisi  that  the  plaintiff  pUfat'fffii'*IL^ 
mighi  be  permitted  to  inspect,  and,  at  his  own  expence,  to  take  parpotei  of  Uie 
a  copy  of  the  lease,  for  the  purposes  of  this  'cause.  It  did  not  a  difien  not 
appear  that  cither  in  this  case,  or  that  cited,  the  lease  contained  I?"*  ^  P**!"*" 

^^  ,        •      1  •  ,  1      ,  tiff  le^ks  for  in- 

a  covenant  by  the  lessee  to  produce  the  lease.  ipectioo  for  the 

^  Clay  ion,  Serjt.  now  opposed  the  rule,  upon  an  affidavit,  that  SJJJhm  iLnc* 

the  plaintiff  had  given  out  that  there  was  some  defect  in  the  ^^f^t  mthe 
lease,  by  means  of  which,  if  he  could  obtain  inspection,  he    r  ^qQ'j  i 
hoped  to  set  the  lease  aside.    The  Court  had  never  yet  compel- 
lecl  a  party  to  produce  an  instrument  upon  which  his  own  de*^ 
feet  |Of  title  might  appear;  at  least  the  plaintiff  ought  to  pay  the 
costs  of  this  application.  ' 

Qn^tw  supported  his  rule. 

Mansfield,  C.  J.  I  know  not  how  to  refuse  the  application 
after  the  case  of  Blakey  v.  Porter ;  but  I  am  not  sorry  for  any 
inconvenience  that  parties  sufier  from  their  evading  the  stamp 
duties  by  paying  the  expence  of  one  set  of  stamps  instead  of  two. 
They  ought  to  pay  for  two  leases.  .  It  must  be  understood  that 
when  one  part  only  is  executed  of  a  deed,  the  party  who  holds 
It  jy^  ^^te^  for  the  other.  But  a  Court  of  Equity^  I  think,  would 
not  gr^nt  inspection  without  imposing  the  terms  of  not  taking 
aayaatage  of  any  forfeiture. 

.  ^  GiBBSt,  J.  If  the  deed,  being  executed  by  both  parties,  is 
left  in  the  custody  of  one,  under  an  engagement  that  it  shall  be 
pi;oduced  for  the  benefit  of  both,  the  circumstance  of  what  use 
the.  one  wants  to  make  of  it,  cannot  vacate  that  engagement  If 
Bo^  inspection  were  not  granted  in  other  courts,  as  well  as  in 
this,  it  might  deserve  consideration  whether  the  practice  of  the 
tigx  courts  should  not  be  made  to  coinci(^e;  but  I  find  that  the 
Gffuit(pf  .King's  pencil  have  granted  a  rule  that  the  plaintiff  ' 
may  take  a  copy  of  a  de^  in  the  possession  of  the  defendant. 

t  j7V  Qmrt  made  the  rule  absolute,  upon  payment  of  the  costs         • 
sf  the  copy,  but  refused  to  the  defendant  the  costs  of  shewing 
i^ause  against  the  application,  in  which  he  ought  in  the  first  in* 
ikindi  to  have  acquiesced. 
Vol.  IV.  Y  y  Thomas 
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Ko6,  24.  Thomas  v.  Smithies. 

_  • 

The  Court  will     F^EST,  Serjt.  moved  to  quash  a  plea  in  abatement,  because  it 
to  quash  an  in-  was  insensible,  suggesting,  that  the  defendant's  intention  in 

T^c*rfaintiff*     P^^^^^g  ^^j  was  to  elicit  a  demurrer  that  he  might  gain  time, 
may,  at  his  own       The  Court  refused  the  application!  because  they  would  not 
^^••gnj    «-  ^yy  ^jj^  goodness  of  a  demurrer  on  motion.     It  had  been  held 

that  when  a  plea  was  quite  nonsense,  the  plaintiff  might  sign 
judgment,  but  it  was  at  his  own  peril. 

Rule  refused. 


Aoo.  24.  FoRTNAM  V.  Lord  ROKEBY. 

It  Tie;  on  the    oHEPHERDj  Sent,  had  obtained  a  rule  nisi  for  setting  aside 

plaintiff  to  dis-    O     ,  ,.  .        i  .  .  i  y        ^  i-     3    . 

covet  whether  the  proceedmgs  m  this  case,  as  irregular ;  the  deienaant, 

hc*cn^Uftl*to     ^^^  ^^  *  P^^  ^^  Ireland,  having  been  served  with  a  common 

the  privilege  of  capias* 

^ough  he  Marshall,  Serjt.  shewed  cause,  on  an  affidavit  that  the  de- 

may  have  often  fendant  had  himself  sued  by  the  name  of  Morris  Robinson.  Esq. 

waived  the  pn-  *' 

viiege,  that  will  commonly  called  Lord  Rokebi/j  and  had  several  times  been  ar- 

^uTtoruIhiL^  J^ested  upon  a  special  capias. 

by  common  The  Court  held,  that  his  calling  himself  Lord  Rjokely,  was 

sufficient  notice  to  the  plaintiff,  to  examine,  before  he  commenc- 
ed proceedings,  whether  the  defendant  had  not  a  right  to  as- 
sume that  title- 
Rule  absolute. 


proceas. 


p  ^gg  -J  LovEGBOVE  r.  Dymond. 

Abo.  25. 

A  party  called  QHEPHERD,  Seijt.  having  obtained  a  rule  nisi  for  judgmeot 
ontoshewcauM  ^^  -^  ^^^  ^f  ^  nousuit,  objected,  that  Ondam,  Seijt.  who  « 
ruHe  in  person,  for  the  plaintiff,  could  not  be  heard  to  shew  cause,  because  tbe 
torSyt^th^'t  plaintiff  had  obteiqed  an  order  for  changing  his  attorney,  and 
notice  to  the      |j^  ,jq^  served  a  copy  thereof  upon  the  defendant. 

other  party  of  __,         ...«%.  .1 

the  onier  to  Onstow.    The  plaintiff  m  person  is  here. 

«»^ge  hii  at.       p^  Curiam.    The  defendant  himself  calls  on  the  plaintiff  to 

come 
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come  in  and  shew  cause:  he  Cannot,  therefore,  object  to  his  ap-        1812. 
pearance  in  this  mode.     The  reason  of  the  general  rule  is,  that 
there  shall  be  some  person,  whom  the  adverse  party  may  look 


LOVEGROVE 

v. 
to;  but  the  reason  does  not  apply  here.  Dymond. 

Rule  discharged. 


Harford  and  Others  v.  Harris.  y^^^  ^^^ 

THE  defendant,  beinir  arrested,  paid  into  the  hands  of  the     [fa  defendant, 
sherifi,  under  the  stat.  43  Geo.  S.  c.  40.  s.  2.  the  amount  debt  and  lo/. 
of  the  debt,  and  10/.  to  cover  the  costs  of  the  writ     By  that  rifftnTeu^'f  ^ 
section,  "  if  the  defendant  shall  afterwards  duly  put  in  and  per-  bail,  nnder  43 
feet  bail  in  such  action,  according  to  the  course  and  practice  of  in'baiiabove? 
the  Court,  the  money  deposited  shall,  by  order  of  the  Court,  ^^®'  j>^'"«f  ®*- 

-n       "r*  1      *j   /•     J  cepted  to,  ren- 

upoii  motion,  be  repaid  to  the  defendant.  But  if  the  'defendant  der  him  instead 
Aall  not  duly  put  in  and  perfect  bail  in  such  action,  then  the  p]i^jff 'Df' not 
money  shall,  by  order  of  the  Court,  upon  like  motion,  be  paid  entitled  to  rc- 
to  the  plaintiff.''  The  defendant  put  in  special  bail,  who  being  court,  under  t, 
excepted  to,  without  justifying,  surrendered  him  in  their  own  ^  the  money  ao 
discharge ;  whereupon  Vaughatij  Seijt.  on  a  former  day,  upon  But  the  de- 
the  ground  that  the  defendant  had  not  perfected  bail  as  required  ^t^SlsTIJl''* 
by  the  statute,  obtained  a  rule  nisi^  that  the  money,  which  had  ceire  back  his 
been  paid  over  by  the  sheriff  to  the  prothonotary,  might  be  paid  r  %qjq  n 
ovt  of  Court  to  the  plamtiff. 

Onslawj  Seijt.  upon  this  day  shewed  cause,  contending  that 
the  render  of  the  principal  was,  according  to  the  course  of  the 
Court,  equivalent  to  the  perfecting  of  bail.  \ 

VaughaHj  in  support  of  his  rule,  urged  that  the  statute  did 
not  leave  to  the  defendant  who  paid  money  to  the  sheriff,  the 
alternative  of  rendering  his  person,  or  perfecting  bail,  as  in  other 
cases ;  but  that  the  meaning  of  the  legislature  was,  that  unless 
the  defendant  put  in  bail  who  should  be  allowed  by  the  Court 
as  capable  of  paying  the  condemnation-money,  the  plaintiff 
might  forthwith  obtain  the  sum  which  had  been  deposited. 

But  The  Court  held,  that  the  surrender  was  equivalent  to  per- 
bail,  and  was  a  substantial  compliance  with  the  directions 
of  the  statute,  which  was  made  in  ease  of  defendants,  not  for  the 
benefit  of  plaintiffs.  , 

Rule  discharged  with  costs. 
Yy«  Onsla» 
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1812*  Onslow  thereupon  moved  that  the  money  deposited  might  be 

'  paid  over  to  the  defendant :  the  Court  granted  *him  the  rule, 

^^  absolute  in  the  first  instance  in  this  case,  the  matter  having  been 

Harris.  alread\^  sufficiently  discussed  in  considering:  the  former  rule. 
.[  *67l  ] 


Kov.  25.  GooDTiTLE,  Lessee  of  Bremridge,  v.  Walter. 

It  it  not  ne-  HPHE  plaintiff  declared  in  ejectment  for  lands  **  in  the  parish 

S^toa^r*"  ^    o(  West  Putworth  and  Bradwort/iyr    Upon  the  trial  before 

the  premises  to  Chambref  J.  at  the  Exeter  summer  assizes  1812,  the  evidence  was, 

ifti^yarede.  that  part  of  the  lands  was  in  the  parish  of  West  Putwartk,  and 

irth^**rbh  of  P*""'  ^^  ^^®°^  ^^^  ^^  ^^®  parish  of  Bradworthy^  but  that  there  wis 
W.  and  B.  the  no  parish  in  the  county  named  *^  West  PutwortA  and  Bradwor* 
^•^'l^j^;,  thyr  Pell,  Serjt.  and  Bayly,  for  the  defendant,  objected  thit 
part  in  the  pa-  the  construction  of  the  declaration  was  to  describe  all  the  lands 
partinB.kbe-  OS  lyi"g  i^  oue  parish  named  West  Puhmrth  and  BrcuiwoiH^ 
ing  the  name  of  j^j^j  ^ly^^  since  it  was  in  proof  that  there  was  no  such  parish, 

Although  a  there  was  a  fatal  variance  in  the  description  of  the  premisei* 
ceededuponthc  L^^i  Serjt.  and  Courtenay,  contra,  said  that  it  was  unnecessary 
first  trial  by  a  in  ^  declaration  of  ejectment  to  state  whether  the  premises  were 

forgery,  the         .  .  ,  /  .11  •   i     i_     • 

Court  cannot  in  a  parish,  or  not  i\\  a  parish,  tliey  might  be  in  an  extra-paro- 
SJ*  Incc^^'  ^^'^^  place,  or  in  a  vill,  or  hamlet ;  and  it  would  suffice  to  de- 
on  the  second  scribe  that  place  by  its  name,  without  describing  it  by  the  name 
of  both.  ^  of  its 'civil  or  ecclesiastical  division;  in  a  fine  these  divisions 

might  be  omitted,  and  were  rarely  in  practice  inserted,  but  tbe 
premises  were  alleged  to  lie  in  the  places  described,  by  their 
names  only;  and  still  less  minuteness  was  necessary  in  an  eject- 
ment. The' true  construction  therefore  was,  to  read  it  as  a  de- 
scription, of  lands  in  the  parish  of  West  Puiworth,  and  of  lands 
in  Bradworthy.  Chambre,  J.  was  of  opinion  that  under  this  de- 
scription the  plaintiff  might  clearly  recover  the  lands  in  West 
[  672  ]  PutwortA,  and  he  thought  he  might  also  recover  the  lands  in. 
BradwortAy ;  and  the  plaintiff  had  a  verdict  for  the  whole  pre- 
mises in  the  declaration. 

Pell  in  this  term  moved,  upon  the  same  objection,  for  a  mle 
nisi  to  set  aside  the  verdict,  and  have  a  newtriiiL  He  cited  the 
case  of  a  variance  in  the  name  of  a  parish  between  Si.  Ethelbiarg, 
and  St.  EtAelburga,  Wilson  qui  tarn  v.  Gilbert,  2  Bos.  4*  P^l*  ^^-^ 
^nd  the  familiar  case  of  the  variance  between  the  parish  of  C|4*. 
sea  and  the  parish  of  St.  Luk^s,  CAelsea. 

In 
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In  answer  to  \he  first  case,  the  Court  observed,  that  it  mate* 
fiallj  distinguishes  the  name  of  the  parish  whether  it  were  deno- 
minated from  a  male  or  a  female  saint,  and  as  to  the  other,  that 
it  had  been  over-ruled  in  the  case  of  Kirtland  v.  Pounsctt^  antey 
1.  570,  so  that  it  was  now  sufficient  to  describe  premises  as  lying 
in  any  parish,  by  the  name  by  which  the  parish  is  ordinarily 
known :  but  as  to  the  principal  case,  it  was  as  if  any  one  should 
declare  for  premises  in  the  parish  of  Stepney  and  Westminster ; 
the  word  parish  was  mere  surplusage;  and  they 

Refused  the  rule. 

Upon  a  subsequent  day  in  this  term,  X^n5  obtained  a  rule  nisi, 
that  the  prothonotary  might  allow  to  the  defendant  the  costs  of 
the  first  trial,  upon  the  ground  that  a  lease  alleged  to  have  been 
made  by  the  lessor's  ancestor,  upon  the  evidence  whereof  the 
defendant  defeated  the  heir's  ejectment,  was  a  forgery :  the  new 
trial  was  obtained  upon  that  ground,  and  the  defendant  had  not 
prodaced  this  instrument  upon  the  second  trial,  but  pretended 
it  was  lost. 

Pell  on  this  day  shewed  cause.  This  application,  if  success- 
fhl^  would  lead  to  mischievous  consequences:  in  every  case 
where  a  plaintiff  succeeds  upon  a  second  trial,  the  evidence  given 
at  the  first  would  again  be  presented  to  the  Court  upon  affida* 
fits,  for  them  to  consider  whether  there  might  not  be  circum- 
stances to  give  the  plaintiff  the  costs  of  the  former  trial. 

Zjens  endeavoured  to  support  his  rule. 

T%e  Court  said,  that  if  they  could  do  it  in  any  case,  they  would 
gladly  do  it  in  this :  but  there  was  no  law  which  enabled  them 
to  mulct  a  person  for  his  misconduct  by  making  him  pay  the 
costs  of  a  suit  in  which  he  had  succeeded;  and  they 

Discharged  the  rule. 


1812. 

GOODTITLE 
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Weston  and  Others  v.  Barton. 


Nov  27. 


THIS  was  an  action  on  a  joint  and  several  bond,  given  by  dition^to^I 
Paid  Catterall  and  John   Watson  the  younger,  as  pWnci-  pay  to  five  per- 
pals,  and  John  Watson  the  elder  and  the  defendant,  as  sureties,  advanced  by 
to  Wm.   Weston  the  elder,  Sir  John  Pinhom^  James  Newsome,  Sem, Vthdf 

capacity  of 
Mtdcen,  win  not  extend  to  sums  idnmced  after  the  decease  of  one  of  the  five  by  the  four  tonrivort, 
Jie  four  then  acting  as  bankers. 

and 
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1812.       and  Wm.  Weston  the  younger,  the  plaintiffs^  and  Wm^  Goldingf 
,--  since  deceased,  in  the  penal  sum  of  6000^.     The  condition  of 

•  VV  JSSTON 

^.  the  bond,   upon  oyer,   appeared  to  be,  that  whereas  all  the 

Barton*      obligors  had  applied  to  the  five  obligees,  and  requested  them, 
in  their  capacity  of  bankers,  from  time  to  time,  to  accept  and 
discount  bills  of  exchange,  and  promissory  notes,  and  to  ad- 
vance and  pay  monies,  for  Catterall  and  Watson  the  younger, 
and  for  their  use,  and  on  their  account,  (such  acceptances  and 
discounts  not  exceeding  in  the  whole,  at  any  perioA  of  tiroe^  the 
sum  of  3000/*)  which  the  five  obh'gees  had  consented  to  do, 
[  674  ]      upon  being  indemnified  against  all  loss,  costs,  charges,  damages, 
and  expences,  by  reason  thereof;  therefore,  if  the  obligors,  or 
any  or  either  of  them,  should,  at  all  times  thereafter,  npon  re- 
quest made,  pay  to  the  five  obligees,  their  executors,  admims- 
trators,  or  assigns,  all  such  sum  and  sums  of  money,  as  at  any 
time  thereafter  should  be  paid  or  advanced  by  the  five  obligees, 
or  any  of  them,  unto  and  for  the  use',  or  on  the  account  of 
Catterall  and  Watson  the  younger,  or  which  should  or  might 
become  due  or  owing  unto  the  five  obligees  by  or  from  Catterall 
and  Watson  the  younger,  by  reason  of  the  non-payment  of  tbe 
amount  of  any  bills  of  exchange,  promissory  notes,  or  any  other 
securities,  which  should  thereafter  be  paid  by   CtUteraU  and 
Watson  the  younger  into  the  hands  of,  or  be  accepted  by,  tie 
five  obligees,  for  or  on  the  account  of  Catterall  and  Watson  the 
younger,  as  their  bankers,  upon  discount,  or  otherwise,  or  for 
interest,  commission,  postage,  notarial,  and  other  charges  what- 
soever ;  and  also  if  the  obligors,  or  either  of  them,  should,  at  all 
times  thereafter,  effectually  keep  indemnified  the  five  obligeeij 
and  each  of  them,  their,  and  each  of  their  heirs,  &c.  against  all 
loss,  costs,  charges,  damages,  and  expences  whatsoever,  which 
they,  any,  or  either  of  them,  should  suffer,  sustain,  expend,  or 
be  put  to,  for  or  by  reason  of  the  non-payment  of  any  such  bills, 
promissory,  notes,  or  other  securities,  or  for  or  by  reason  of  any 
of  their  dealings  or  transactions  as  bankers  for  Catterall  uni 
Watson  the  younger,  or  in  any  wise  relating  thereto,  or  other- 
wise, not  exceeding  3000/.  and  costs,  postage,  commission,  and 
,    interest,  then  the  bond  should  be  void.     The  defendant  pleaded 
that  after  the  making  the  bond,  on  the  £3rd  day  of  July  1807} 
Wm.  Goldtng  died,  and  that  the  obligors  did,  at  all  times  afier 
the  making  of  the  bond,  upon  request  made,  pay  to  the'  five 
obligees  in  the  lifetime,  and  to  the  plaintiffs  since  the  death  of 
[  675  ]      W.  Goldingf  all  such  sums  of  money  as  at  any  lime  after  die 

making 
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making  of  the  bond  were  paid  or  advanced  by  the  five  obligeec^        1812. 
or  any  of  them  in  the  lifetime  of  GMingy  unto  and  for  the  use^ 
and  on  the  account  of  CcUterall  and  Watson  the  younger^  or  which 
did  become  due  and  owing  unto  the  five  obligees,  by  or  from 
CatteraU  and  Watson  the  younger,  by  reason  of  the  non-pay- 
ment of  the  amount  of  any  bills  of  exchange,  promissory  notes» 
or  any  other  securities  which  were,  after  the  making  of  the 
bond,  paid  by  CatteraU  and  IVatson  the  younger  into  the  hands 
of,  or  aiccepted  by  the  five  obligees,  for  or  on  account  of  CatteraU 
and  Watson  the  younger,  as  their  bankers,  upon  discount  or 
otherwise,  or  for  interest,  commission,  postage,  notarial,  and 
other  charges  whatsoever;  and  also  that  the  obligors  did,  at 
all  times  after  the  making  of  the  bond,  efiectually  keep  indem- 
nified the  five  obligees,  and  each  of  them,  and  the  executors,  && 
of  Goldingy  against  all  loss,  costs,  charges,  damages,  and  ex- 
penccs  whatsoever,  which  the  five  obligees,  or  either  of  them,  their, 
or  either  of  dieir  assigns,  or  the  executors  or  administrators  of 
Geldings  or  any  of  them,  did  suBTer,  sustain,  expend  or  were  put 
to^  for  or  by  reason  of  the  non-payment  of  any  such  bills,  pro- 
missory notes,  or  other  securities,  or  for  or  by  reason  of  any  of 
their  dealings  or  transactions  as  bankers  for  CatteraU  and  Wat' 
ton  the  younger,  or  in  any  wise  relating  thereto,  or  otherwise, 
not  exceeding  3000/.  and  costs,  postage,  commission,  and  inte- 
rest, according  to  the  tenor  and  efiect  of  the  condition.     I'he 
plaintiffs  in   their  replication    assigned   their  first  and  third 
breaches  upon  transactions  stated  to  have  taken  place  in  the  life- 
time of  Golding^  upon  both  of  which  the  defendant  took  issue : 
and  they  assigned  for  the  second  breach,  that  after  the  making 
of  the  bond  and  the  death  of  Goldtngj  3000/. .  became  due  from 
and  yet  was  in  arrear  and  unpaid,  by  Catterally  and  Watson  the 
younger,  to  the  plaintiffs,  for  and  on  account  of  divers  sums  of 
money,  before  that  time,  and  after  the  making  of  the  bond,  lent      [  676  ] 
and  advanced  by  the  plaintifis,  after  the  death  of  Goldingj  unto, 
and  for  the  use,  and  on  the  account  of  CatteraU  and  Watson  the 
younger,  and  also  by  reason  of  the  non-payment  of  the  amount 
of  divers  bills  of  exchange,  promissory  notes,  and  other  securi- 
ties, which,  after  the  making  of  the  bond,  and  death  of  Golding 
were  paid  by  CatteraU  and  Watson  the  younger  into  the  hands 
i^,  and  accepted  by  the  plaintiffs,  and  also  for  interest,  commis- 
sion, postage,  notarial,  and  rbther  charges ;  and  they  assigned 
for  a  further  breach  of  the  condition,  that  after  the  making  of 
the  bond,  and  death  of  GoUUngf  the  plainti&  were  put  to  great 

^  losses^ 
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loaies,  costs,  cbargesf  damages,  and  expences,  bjr  reason  and  ott 
account  of  the  non-payment  of  divers  such  biilsi  pfX>mi8sory 
notes,  and  securities  as  aforesaid,  which  were  respectively  dis» 
counted,  accepted,  and  became  due  and  payable,  after  the  death 
of  GMing^  and  by  reason  or  means  of  their  transactions  m 
bankers  for  CaUeraU  and  Watson  the  younger,  and  for  co8t% 
postage,  commission,  and  interest,  since  the  death  of  Gciding^ 
in  the  whole  amounting  to  other  SOOO/.  which  was  still  in  ax^ 
rear.  The  defendant  demurred  to  these  breaches^  and  the 
plaintiff  joined  in  demurrer. 

This  case  was  argued  in  the  last  term.     Lem^  Seijt.  in  sup- 
port of  the  demurrer,  contended,  that  by  the  tenor  of  this  coo* 
dition,  the  defendant  was  liable  only  upon  such  transactions  as 
had  taken  place  during  the  life  of  Golding.    This  was  the  case 
of  a  surety,  in  which  the  strict  terms  of  the  contract  were  to  be 
adhered  to.    The  Court  could  not  enter  into  inferences,  and 
calculate  for  the  obligee  that  if  certain  alterations  in  the  tenni 
of  xhe  contract,  which  appear  to  be  but  trifling,  had  been  pro^ 
posed  to  him  before  he  had  executed  the  bond,  he  would  have 
acceded  to  them ;  the  obligation  he  had  entered  into,  was  not  to 
answer  for  such  sums  as  might  be  advanced  by  a  banking-home 
in  which  &ny  of  the  obligees  should  continue  partners,  bat  ibr 
sums  which  might  be  advanced  by  any  of  the  members  of  i 
banking-house  in  which  the  obligor  had  the  advantage  of  the 
joint  discretion  of  all  the  five  obhgees  to  direct  and  moderste 
their  advances ;  he  was  not  bound  to  rely  on  the  discretion  with 
which  the  four  survivors,  when  one  of  them  was  gone,  might 
authorize  advances  to  the  principals.     The  words  *^  or  any  of 
them,"  must  be  confined  to  mean  one  of  them  while  all  conti- 
nued partners.    This  obligation  would  have  been  equally  dis* 
charged,  whether  any  new  partners  had  been  introduced,  or 
whether  any  of  the  obligees  had  quitted   the  house.    Tliese 
principles  were  established  and  recognized  by  the  several  cases 
of  Lord  Arlington  v.  Merrickej  2  JVilliams^s  Saund.  4  Ed.  41 1.  & 
and  Horton  v.  Day,  there  cited,  S.  C.  Sty.  18.  AU.  10.;  Wri^ 
V.  Russell,  3  Wih.  530.  S.  C.  2  Bl.  Rep.  934. ;  Barker  v.  Parker^ 
1  T.  R.  237. ;  Myers  v.  Edge^  7  T.  R.  254. ;  Dance  v.  Girdier^ 
1  New  Rep.  84.;  Strange  v.  Lee^  3  JSastj  484.;  Wardens  of  St. 
Saviour's  v.  Bostock,  2  New  Rep.  1 75.    The  only  exception  to 
the  otherwise  uniform  train  of  authorities,  is  the  case  of  Bardag 
V.  Lucasy  1  T.  R.  291.  n. ;  and  though  BuUer,  J.  there  dissented 
from  the  doctrine  of  ihh  Court  in  fVright  v.  Biussdl^  no  other  of 

the 
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the  Judges  qnestioned  it:  and  the  anthority  of  Barclajf  v.  Luem       fSlS. 
has   been  much  shaken  by  subsequent  decisions,  for  though      T^ 
Lord  ElUnbaroughj  C.  J.  in  Strange  v.  Leej  endeavoured  to  ^. 

distinguish  it,  the  difference  was  only  in  words,  as  Mam^     Bartomv 
Jlddj  C.  J.  observed  in  Dance  v.  Girdlerj  so  that  this  anomalow 
case  must  be  considered  as  overruled. 

Skepherdf  Seijt.  contra.  The  defendant  is  liable,  within  the 
true  construction  of  this  condition,  for  all  money  advanced  by 
the  banking-house  of  the  plaintiiisi  whether  before  or  after  the 
death  of  Golding.  The  preamble  must  be  taken  in  aid  of  the  [  678  ] 
ocmdition,  it  recites  an  application  to  the  obligees  to  supply 
money  **  in  their  capacity  of  bankers  :**  the  duration  of  that  ca- 
paci^  18  not  limited  to  the  time  of  the  death  of  the  obligee  first 
dying:  the  survivors  still  continue  the  trade^  and  the  first 
branch  of  the  condition  is,  to  repay  such  sums  as  shall  be  ad- 
vanced by  the  obligees  or  ^  any  of  them,  as  such  bankers  i* 
and  the  second  branch  is,  to  indemnify  the  obligees  against  all 
kisses  to  be  sustained  ^<by  them- or  either  of  them*''  And  there 
is  nothing  to  restriun  the  generality  of  these  words  to  losses 
happening  in  consequence  of  transactions  which  might  take 
place  before  the  death  of  Golding.  The  cases  of  Lord  ArUng' 
ton  V.  MerrickCf  and  Dcnf  v.  Horton^  are  not  applicable;  for  in 
each  of  them,  upon  the  recital  of  the  condition,  it  appeared  that 
the  offices  were  limited,  that  of  Jenkins^  in  duration,  to  six 
months,  and  that  of  the  bailiff,  in  local  extent,  to  a  certain  hun- 
dred. In  iS^.  Saviom^s  v«  Bostock^  though  the  bond  did  not  re« 
dte  the  duration  of  the  appointment  wherein  the  good  beha- 
viour of  the  collector  was  warranted,  it  appeared  on  the  plea, 
that  it  was  annual :  and  therefi>re  after  the  year  was  ei^ired,  the 
collector,  whether  re*appointed  or  not,  was  npt  acting  under  his 
old  appointment ;  as  to  Dance  v.  Girdler^  the  society  was  gone 
before  the  money  was  received.  In  Wright  v.  BmseUj  it  was 
mainly  relied  on,  that  a  new  partner  had  been  taken  into  the 
house  of  the  obligee,  a  feature  which  does  not  exist  in  this  case ; 
and  in  the  case  of  Bardajf  v.  Ijucas^  Lord  Mansfiddf  C.  J.  and 
WiUisj  J.  as  well  as  Butter j  J.  questioned  that  decision ;  in  which 
hcywever^  De  Grey,  C.  J.  strongly  dwelt  on  the  circumstance^ 
not  found  here,  that  the  taking  a  new  partner  was  the  act  of 
the  obligee,  whereas  the  death  of  Gelding  is  the  act  of  God. 
In  Myers  v.  Edge^  Ainguoorth^  one  of  the  partners,  voluntarily 
qnitted  the  partnership;,  in  Strange  v.  Lee^  one  partner  died,  a 
second,  Mac  George^  quitted  the  partnership,  and  a  third  part'     £  679  3 
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ner  was  admitted.    In  oonaequenoe  of  so  many  changes  soipe 
difficulties  might  arise.     If  the  retiring  partners,  Aimnoorth^  in 
the  first  of  these  cases,  and  Mac  George  in  the  latter^  had  formed 
a  new  partnership  with  strangers,  and  separately  embarked  in 
the  same  business  with  their  old  firm,  it  might  be  difficult  to  sajr 
that  the  surety  should  be  liable,  in  the  one  case  ior  goods  fiir- 
nbhed,  and  in  the  other  for  money  advanced,  by  the  new  firms 
as  well  as  by  the  old  firms ;  but  these  difficulties  do  not  here 
occur:   the  decease  of  one  partner  only,  though  it  makes  an 
alteration  in  the  persons  who  constitute  the  firm^  makes  no 
alteration  at  all  in  that,  which  was  manifestly  the  iotentioa  of 
the  parties,  namely,  that  the  house  should  still  be  the  baokeis 
of  CaUerall  and  Wat$on^  and  that  the  bond  should  secure  any  ef 
the  obligees  who  should  act  in  that  capacity.     It  is  not  necet- 
sary  to  contend  that  if  any  of  the  plaintiffi  bad,  in  his  distiact 
individual  capacity,  advanced  money,  which  was  not  the  maoiq 
of  the  house,  this  bond  would  have  secured  it;  they  must  ad- 
vance it  as  bankers,  but  for  all  purposes  of  this  bond  the  survi« 
vors  are  still  the  same  house.    Although  this  is  the  case  of  a 
surety,  yet  the  principal  is  bound  in  the  same  bondp  which  moA 
therefore  receive  the  same  construction  in  an  action  against  the 
one^  as  in  an  action  against  the  other :  and  it  would  be  a  greater 
hardship  that  the  lender  should  fail  to  recover  his  debt  firom  the 
principal,  than  that  the  surety  should  be  holden  liable  for  it. 

Letis  in  reply.  It  is  unnecessary  now  to  enquire  whether  the 
bond  can  receive  a  different  construction  in  the  two  cases.  The 
Court  is  here  to  consider  the  case  of  the  surety.  Lord  Arling- 
ton V.  Merricke  has  always  been  esteemed  a  leading  case  on  this 
subject,  fi>r  the  principles  which  it  establishes,  not  merely  as 
ruling  that  a  guarantee  for  six  months  cannot  be  made  answer- 
able for  twelve  months*  lu  Myers  v.  Edge^  Lord  Kenyon^  C  X 
relied  as  well  on  the  ground  that  the  obligor  might  have  placed 
great  confidence  in  the  discretion  of  AinswoHh^  who  had  retired 
firom  the  trade,  as  ahto  on  the  ground  that  the  Court  could  do( 
make  &r  the  parties  a  diffisrent  contract  from  that  which  they 
had  themselves  made.  It  is  sought  to  substitute  here  a  very 
different  contract,  namdy,  that  the  guaranty  shall  last  as  long  as 
any  one  of  the  obligees  shall  continue  to  act  as  banker  to  the 
principals,  whether  strangers  are  to  be  joined  to  him  as  partners 
or  not.  And  if  all  but  pnc  should  die,  how  could  he  then  make 
advances,  otherwise  than  in  his  individual  capacity,  for  whicb,.it 
is  admittedi  the  dcj^endant  would  not  be  gnswerabfe^  since  die 

equitable 
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equitable  share  of  his  deceased  partners  would  no  longer  be  dis-        18 12. 
tinguishable  from  his  particular  money?    Dance  v.  Girdler  is  a      ~ 
much  stronger  case  than  this :  for  there  the  obligor  contemplated  ^^ 

his  becoming  surety  to  a  society  not  then  incorporated,  but  in-  Bartok. 
tended  so  to  be;  for  so  we  must  infer  from  the  condition  for 
payment  to  the  obligees  and  *^  their  successors."  The  words 
*^  any  of  them,"  mean  any  of  the  five  joint  obligees,  so  long  as  the 
five  shall  continue  to  be  the  bankers  of  the  principals ;  it  is  not 
any  of  the  survivors  of  them;  there  is  not  in  the  whole  condi- 
tion a  word  that  contemplates  survivorship.  Though  it  is  not 
necessary  that  the  hands  of  all  shall  concur  in  advancing  the 
money,  it  is  intended  that  the  obligor  shall  have  the  benefit  of 
the  deliberation  and  discretion  of  ally  and  that  when  any  one 
ceases  to  be  partner,  this  obligation  shall  terminate. 

Cttr.  ado.  vuU* 
The  judgment  of  the  Court  was  on  this  day  delivered  by 
Mansfield,  C.  J.   The  question  here  is,  whether  the  original      [  681  ] 
partnership  being  at  an  end,  in  consequence  of  the  death  of 
GMingy  the  bond  is  still  in  force  as  security  to  the  surviving 
four;  or  whether  that  political  personage^  as  it  may  be  called^ 
consisting  of  five,  being  dead,  the  bond  is  not  at  an  end.     The 
case  has  stood  over  in  consequence  of  doubts  which  the  Court 
entertained  on  particular  expressions  in  the  bond.     Many  cases 
were  cited  at  the  bar ;  and  the  result  of  them  is,  that  generally 
when  a  change  takes  place  in  the  number  of  persons  to  whom 
such  a  bond  is  given,  the  bond  no  longer  exists.    These  deci- 
sions certainly  &11  hard  on  the  obligees ;  fi>r  I  believe  the  gene- 
ral understanding  is,  that  these  securities  are  given  to  the  bank* 
ing'/iouse,  and  not  to  the  particular  individuals  who  compose  it ; 
and  we  should  readily  so  construe  the  bond  if  the  words  would 
permit.     The  words  of  the  condition  on  which  the  question  de- 
pends, (and  which  his  Lordship  now  read  over,)  again  and  again 
refer  to  the  obligees'  capacity  of  bankers ;  they  were  bankers, 
only  as  they  were  partners  in  their  banking-house^  as  it  is  called, 
and  this  security  is  conditioned  to  pay  any  money  advanced  by 
**  them  five  or  any  or  either  of  them."     Taking  those  last  words 
by  themselves,  it  might  at  first  be  conceived  diat  if  any  one  of 
the  five  advanced  money,  this  bond  should  secure  it,  but  the 
words  are  afterwards  explained,  when  it  is  seen  that  the  money 
is  to  be  paid  to  the  five.    Now  it  could  never  be  intended  that 
money  advanced  by  one  of  t&em  singly,  should  be  rq>aid  to  the 

five;  and  this  shews  that  the  words  <^  ad^nced  by  them  or  any 

or 
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or  either  of  them,"  must  be  confined  in  their  meaning  to  monejr 
advanced  by  any  or  either  of  them  in  their  capacity  of  bankers, 
on  behalf  of  all  the  five.     This,  then,  being  the  construction  of 
the  instrument,  from  almost  all  the  cases,  in  truth  we  may  say, 
from  all,  (for  though  there  is  one  adverse  case  oK' Barclay  t* 
Liicas.  the  propriety  of  that  decision  has  been  very  much  ques- 
tioned,) it  results  that  where  one  of  the  obligees  dies,  the  secu- 
rity is  at  an  end.     It  is  not  necessary  now  to  enter  into  tbe  rea- 
sons of  those  decisions,  but  there  may  be  very  good  reasons  fcr 
such  a  construction :  it  is  very  probable  that  sureties  may  be 
induced  to  enter  into  such  a  security,  by  a  confidence  whidi 
they  repose  in  the  integrity,  diligence,  caution,  and  accuracy  of 
one  or  two  of  the  partners.     In  the  nature  of  things  there  can- 
not be  a  partnership  consisting  of  several  persons,  in  which 
there  are  not  some  persons  possessing  these  qualities  in  a  greater 
degree  than  the  rest;  and  it  may  be,  that  the  partner  dying,  or 
going  out,  may  be  the  very  person  on  whom  the  sureties  relied; 
it  would  therefore  be  very  unreasonable  to  hold  tbe  surety  to  hi» 
contract,  after  such  change.   And  though  the  sum  here  is  limited, 
that  circumstancTe  does  not  alter  the  case;    for  although  the 
amount  of  the  indemnity  is  not  indefinite,  yet  SOOOL  is  a  large 
sum;  and  even  if  it  were  only  1000/.  the  same  ground  in  a  de- 
gree holds,  for  there  may  be  a  great  deal  of  difference  in  the 
measure  of  caution  or  discretion  with  which  difierent  persons 
would  advance  even  a  thousand  pounds;  some  would  permit 
one  who  was  almost  a  beggar,  to  extend  his  credit  to  that  sum; 
others  would  exercise  a  due  degree  of  caution  for  the  safety  of 
the  surety:  and  therefore  we  are  of  opinion,  that  as  to  such 
sums  only,  which  were  advanced  before  the  decease  of  Goldingi 
can  an  indemnity  be  recovered  by  the  plaintiffs ;  and  as  to  the 
sums  claimed  for  debts  incurred  since  his  decease,  the  judgment 
must  be  for  the  defendant 

Judgment  for  the  defendant. 


[  683  ]  George  v.  Stanley. 

A  young  man  fT^HE  defendant,  a  student  at  one  of  the  universities,  had 
tbe  amount  of  a  jL  fallen  into  the  hands  of  a  person,  to  whom  he  lost  SCO/,  at 
fS*  wh^*  ttiiy  ^zai'd,  and  gave  him  bills  for  the  amount    The  bills  were  ne- 

were  due  he  re- 
newed them  with  the  then  holder,  and  for  the  last  hills,  when  due,  he  confessed  a  judgment.    The  Court 
would  not  set  aside  the  judgment,  unless  he  could  affisct  the  holder  of  the  hills  with  notice,  but  per- 
mitted him  to  try  that  fact  in  an  issue. 

gOCIAtedy 
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gociatcd,  and  came  into  the  bands  of  the  plaintiflF;  when  they 
became  due,  the  defendant,  being  unable  to  discharge  them, 
2;ave  other  bills  in  lieu  thereof,  and  upon  the  last  bills  becoming 
due,  he  confessed  a  judgment,  whereon  execution  being  levied^ 
Vaiighan^  Serjt  had  obtdned  a  ^ule  nisi  to  have  the  money  re- 
stored, and  the  judgment  and  warrant  of  attorney  set  aside,  and 
cancelled. 

Len$i  Serjt.  now  shewed  cause.  The  plaintiff  was  ignorant 
that  the  first  bills  were  given  for  a  gaming  debt.  The  Courts 
therefore,  will  not  set  aside  this  judgment,  and  let  in  the  defend- 
ant to  try  the  merits  against  a  bondjide  holder  of  the  bills,  un- 
less on  the  terms  of  the  defendant's  undertaking  not  to  set  up 
the  statute  of  gaming  as  a  defence,  except  that  he  can  implicate 
the  plaintiff  in  a  privity  to  the  gaming  transaction. 

The  Court  held  that  the  defendant  should^'have  availed  him- 
self of  this  ground  of  defence,  when  he  was  applied  to  for  pay- 
ment of  the  first  bills;  but  instead  of  then  objecting,  he  gave 
others  in  lieu,  and  did  not  rely  on  the  illegality  of  the  original 
consideration,  even  when  payment  was  asked  of  the  last  bills : 
bat  they  permitted  him  to  try  in  an  issue,  whether  the  plaintiff 
were  implicated. 

Rule  discharged. 


1812. 

George 
Stanley. 


Snaith  v.  Burridge. 

THIS  was  an  action  of  trover  for  a  quantity  of  salt  provi- 
sions. The  cause  was  tried  at  GuUdhaU^  at  the  sittings 
after  Michaelmas  term  1811,  before  Manffieldj  C.  J.  when  it  ap- 
peared that  Kieran^  Stocky  and  Co.  of  Dundalky  in  Irelandj 
Grceme  and  Metca^e^  of  London^  and  some  other  persons,  the 
several  houses  not  being  in  other  respects  partners,  had  jointly 
engaged  in  a  contract  to  supply,  at  specified  times,  provisions 
for  the  navy :  in  what  proportions  or  manner  the  several  parties 
had  agreed  between  themselves  to  furnish  the  goods,  vras  not 
proved.  In  the  course  of  the  performance  of  this  contract,  and 
after  several  consignments  bad  been  delivered  to  government, 
Eieran  and  Co.  in  May  1810,  shipped  a  cargo  of  pork  firom  IrC' 
land  to  Portsmouth^  and  sent  to  Grceme  and  Metcalfe  a  bill  <^ 
^,  deliverable  to  the  order  of  the  shipper,  and  indorsed,  .by 

Kieran 


[  684  ] 

Abo.  27. 

One  of  several 
pAitnen  in  a 
contract,  with 
government 
cannot  pledge 
goods  consign- 
ed to  him  by 
another  partner 
for  the  purpose 
of  performing 
the  contract. 

The  indorsing 
of  the  bill  of 
lading  by  such 
consignor  to  the 
consignee  does 
notoonstitnte  a 
lien  in  favoor  of. 
thelatterforhb 
advances  to  the 
coQsigQor.    . 
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1812.       Kieran  in  blank.    There  had  been  other  transactions,  independ- 
7  •      ent  of  this  contract,  between  Grccme  and  Metcalfe^  and  Kieran^ 

^^  Stock  and  Co.  upon  the  balance  of  which  account  Kierariy  Stock 

BuRRioGK.    and  Co.  stood  indebted  to  Gronne  and  Metca^e  in  more  than 
3000/. ;  the  latter,  without  having  any  property  of  the  former  in 
their  hands,  were  under  acceptances  for  them  to  the'  amount  of 
more  than  10,000/.     Metcalfe^  (who,  having  become  bankrupt, 
and  obtained  his  certificate,  was  examined  as  a  witness,)  stated 
these  acceptances  to  have  been  given  *^  in  anticipation  of  tbii 
and  other  biUs  of  lading^'  of  the  shipments  which  Kieran  was  to 
make,  and  which  were  to  be  deposited  in  government  stores: 
and  the  witness  thought  that  his  house  being  so  much  in  advance 
for  Kieran,  was  justified  in  raising  money  on  that  bill  of  lading. 
[  6S5  ]      The  plaintiffs  were  the  bankers  of  Grceme  and  Metcalfe^  but 
not  oi  Kieran  and  Co.  and  were  in  advance  to  the  former  to  the 
amount  of  1800/.  and  more,  as  a  security  for  which  advancesi 
Grceme  and  Metcalfe  had  deposited  with  them  two  bills  of  ex- 
change ;  and  having  occasion  to  raise  more  money  for  thdr  ge- 
neral purposes,  as  the  witness  said,  on  the  4th  of  June  they  ap- 
plied to  Watson,  one  of  the  plaintiffs,  for  a  further  advance  upon 
a  deposit  of  this  bill  of  lading ;  which  they  had  then  received. 
Watsofi  inquired  ^^  what  prospect  there  was  of  disposing  of  the 
cargo^  which  was  then  still  at  sea,  when  it  arrived ;''  Metcalfe 
said  that  the  cargo  was  certainly  intended  by  them  to  be  deli- 
vered into  the  government  stores,  and  that  a  victualling  bill 
would  be  got,  which  would  reimburse  the  plaintiffs ;  he  also  told 
Watson  it  would  be  a  convenience  to  them,  if  the  plainti£&  would 
give  up  the  two  bills  of  exchange,  and  let  the  1800/.  remain  oa 
the  security  of  the  bill  of  lading,  which  Watson  agreed  to  do^ 
and  to  make  further  advances  to  the  amount  of  4000/. ;  at  the 
same  time  requesting  Metcalfe  to  write  a  letter,  therein  stating 
that  he  deported  the  bill  of  lading  for  that  purpose.     In  pursu- 
ance of  this  request,  on  the  7th  of  June,  he  addressed  to  the 
plaintiffs  a  letter,  dated  4th  June  1810,  purporting  to  hand  them 
a  bill  of  lading  for  the  provisions  therein  enumerated,  shipped 
by  Kieran,  of  Dundalk,  on  the  Eliza,  for  Portsmouth,  to  be  de- 
livered there  to  his  Majesty's  stores ;  and  also  a  policy  of  insu- 
rance for  6000/.  effected  on  the  said  provisions,  <<  both  of  which 
documents  we  hand  you  as  security  for  any  advances  you  mqr 
make  on  our  account."  (Signed)  <^  Grceme  and  Metcalfe.^*    The 
plaintiffs,  up<m  receipt  of  this  letter,  ajid  the  bill  of  lading  in- 
dorsed to  themselves,  gave  Grceme  and  MetcayecxMt  for  40pOL 

and 
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and  delivered  up  to  them  the  two  bills  of  exchange;  on  the  11th        1612* 

of  Junej  Grame  and  Metcalfe  stopped  payment.     Upon  the  ar-      

rival  of  the  cargo  at  Portsmouth^  the  captain  *  refused  to  deliver  ^^ 

the  goods  to  the  plaintiffs,  and  deposited  them  in  a  warehouse  Burmdoe. 
of  the  defendant's,  to  be  delivered  only  to  his  own  order,  t  "^"  J 
Mansfield^  C  J.  thought  that  this  transaction  was  a  pledging  of 
the  joint  property  of  the  partnership,  made  by  one  member  of 
it^  for  their  own  particular  account,  with  the  knowledge  of  the 
pawnee  that  it  was  partnership  property  and  that  the  proceeds 
were  not  to  be  applied  for  the  purposes  of  the  partnership ;  and 
directed  a  nonsuit,  which  Shepherd^  Serjt.  in  the  following  term, 
obtained  a  rule  nisi  to  set  aside. 

Lens  and  Best^  Seijts.  in  this  term  shewed  cause.     It  appears 
tipon  the  very  terms  of  the  letter  which  defines  the  security, 
that  these  were  the  goods  of  a  partnership,  or,  which  is  still 
stronger,  of  Kieratiy  Stock  and  Co.  only,  consigned  to  Qrceme 
and  Metcalfe^  for  a  specific  purpose  of  the  partnership,  namely, 
to  be  delivered  into  the  government  stores,  in  performance  of 
the  joint  contract,  and  that  they  have  been  diverted  from  that 
purpose  of  the  partnership  for  the  benefit  of  one  party  to  it, 
Grceme  and   Metcalfe  only;    for  the  "general  purposes,"  of 
which  Metcalfe  spoke,  and  the  words  "  our  account"  in  the  let- 
ter, did  not  mean  the  general  purposes  nor  the  account  of  the 
joint  contractors,  but  the  general  purposes  and  the  account  of 
Grceme  and  Metcalfe ;  and  it  was  within  the  knowledge  of  the 
plaintifis,  to  whom  the  letter  was  addressed,  that  this  was  such 
a  misapplication.     This  is  yet  more  distinctly  shewn  by  the  cir- 
cumstance, that  the  plaintifis,  upon  receiving  the  bill  of  lading 
give  up  the  bills  of  exchange  which  they  before  held,  having 
hdd  them  not  for  the  security  of  debts  due  from  ISeran^  Stock 
und  Co.  jointly  with  the  pawnors,  but  for  the  debt  of  the  pawn- 
ers only.     It  might  have  altered  the  case,  if  it  had  been  shewn 
that  the  credit  thus  obtained  had  been  applied  for  the  benefit  of 
the  joint  contractors ;  but  of  that  there  was  no  evidence.     The      [  68?  ] 
plaintifi*s  knowing  the  circumstances  of  their  own  account  with 
"Orceme  and  Metcalfe^  could  not,  therefore,  but  know,  that  this 
was  a  misapplication  of  the  partnership  property.    And  the  rule 
of  Iaw  is  now  too  well  established  to  be  shaken,  that  a  person 
(cannot  entitle  himself  to  partnership  property  misapplied  with 
his  privity,  by  some  of  the  partners,  without  consent 'of  the 
others.     Or  it  may  be  taken  that  each  of  the  parties  contributes 
certain  articles  towards  supplying  the  contract  with  the  govern- 
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}fi  12,       VM^,  M»d  i  tbat^  until . the  goods  7  meiddiv^ftd  iattU^idpt  "jtiail^ 

J        '       alpres,.  tb^y  remaAa  th^  separate  «haU^i)f  tlie.fM|[tia^  wippljidi 

^  4ben^;!.but,iQ  that  case^  altbovgh  KimmajgiiiLCf**wem  ihAithkd 

^ligg^xi^i  U^Gmm  m^Mfsimlffi  il-dpes  not  tberc«foro  foUrnv'^luUiLiha 
latter  wer^  auUu>riied  to  rqpiy  themselves  that  deH  b^ipledgiig 
the.  goods  of  the  former*    ,  .  ....  <,    1^  ,-.  .  vc.%  vv>:n 

Shepherd  aod  Vaugharii  Serjtt.  for  the  plaimiftfiiCDiMsPtlsdj 
first,  that  thish  was  no  misappUcation  i)Cpartiierdiip  propel  1^  at 
b^ween  Kieran  and  Ca  and  Grcsme  and  M^ctdftmU  &\i\\\myf§ 
that  tbes0  goods  were  partnership .  property^  ihe;kttegJtliinM 
have  had  a  right  to  apply  the  proceeds  thereof  in  dischsigAjof 
the  debt  due  to  themselves  from .  the  former:  they,  had»  -ittfe- 
fore,  a  right  to  accelerate  these  proceeds  by  transfcrnng  the-Ull 
of  lading  to  the  plaintiffs.  They  did  not  thereby  ^▼ert:Aebe 
goods  from  the  purposes  of  the  contract:  the  secorky  tolhe 
plain tiffi  was  consistent  with  those,  purposes;  nay,  tibe  JBttfmt 
of  the'plaintifis  required  that  the  contract  should  be.perfimned; 
the  government  stores  were  their  best  and  readiest  market  &r 
the  goods ;  the  bill  of  lading,  signed  by  a  joint  contractor^  wdnid 
have  been  the  warrant  for  the  goods  to  be  received^  and  the 
terms  of  the  letter  by  which  the  goods  were  pledged*  required 
that  the  pawnees  should  so  deliver  them;  and  up(»  their  being 

|[  668  3      delivered,  the  government  would  have  given  to  the  plaintift  lbs 
victualling  bills  for  the  pricey  which  would  have  passed  in  their 
banking  account  to  the  credit  of  Grceme  and  Metcaffif  and 
which,  in  Graeme  and  Metcaife^*  account  with  Ifiertm^  would 
have  gone  to  the  credit  of  Kieran.     But  it  has  been  admlttid, 
and  truly,  that  these  were  not,  at  the  time  of  the  pledginf^  part* 
nership  goods*    Kieran  being  about  to  contribute  his  quota  of 
goods  to  the  joint  contract,  before  he  has  thrown  them  into  tl|i* 
common  stock,  applies  as  must  be  inferred  from  (he^jeyidfmci^  0- 
Grceme  and  Metcalfe^  to  make  adyanc^  .on  tbo  security  .of  Ul 
shipments,  and  subject  to  their  lien  for  their  jad:PWoe99lhNi:^D^  1 
are  to  become  paitnership  property.     But  they  do  ;nol^  in^ojis  ^ 
that  character  till  they  are  lodged  ip  the  gOkVenMneot  j$omt^' 
That  this  was  the  course  of  dealings  w^s  manifisst^firom  Uie  JBiBr> 
cumstance  of  the  bill  of  lading  being  indorsed  by  JKvMW  Mlfvi 
sent  to  Grceme  and  Metcalfe  only :  that  act  must  have  tesLaaipi' 
motive :  one  partner  would  not  indorse  over  to  anpttieritWt-hi^ 
of  lading  of  A  cargo,  which  was  sent  for  the  general  purposes  $i  . 
the.partnership;  and  as  no  other  purpose  sagpearsy^^Jnuat^fari' 
presumed  to .  be  done  in  order  u>  enable^tha  (OptlsjflPieW/lOitiita 

.'  ingaey 
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Snaith 


noQcj  apcm  the  cargo  to  coter  their  acoe^stances.     At  all  et^ti^        1 814. 

Kkran^'  who  gives  to  Gtome  and  Metcalfe  this  ostensible  I^;al 

•ole  title  to  the  goods,  cadnot  be  heard  to  dispute  it  transfer  for 

a  Taloable  consideration,  made  by  meatis  of  the  apparent  title     BinutiMML 

which  he  has  himself  furnished.    There  is  no  evidence  that  the 

money  raised  upon  this  pledge  was  not  applied  to  the  account  of 

the  joint  n^ntract.     Secondly,  it  is  not  to  be  gathered  from  the 

cndence^  that  the  plaintiffii  had  any  knowledge  that  there  was 

sny  joint  contt^tM^t^  or  that  this  was  the  property  of  that  partner-^ 

ship;  bat  they  considered  it  as  the  proper^  of  Grceme  and  Met'* 

eajfi  only.  Cw\  adi).  ML 

Maksfislii,  C.  J.  now  deliveried  the  opinloif  of  the  Court     [  GS9  '\ 
Atbat  recapitulating  the  fects  of  the  case,  he  observed,  die  plaih-^ 
tifla  bring  this  action  agUtinst  the  piei^Hs  who  obtahied  posses^ 
•ion  of  the  pork  for  the  purpose  of  delivering  it  into  thegoVem*^ 
ment  store;  and  the  question  in  the  cause  is,  whether  Grceme 
and  Metcalfe  could  pledge  this  bill  of  lading;  and  if  they  could 
not,  whether  the  plaintifis  were  not  in  the  same  circumstance^ 
aa  Grceme  and  Metcalfe.    The  bill  of  lading  was  in  the  common 
form,  to  deliver  io  the  order  of  the  shipper,  on  payment  of  freight. 
A  letter  from  Gi-ceme  and  Metcalfe  to  the  plaintiSk  was  pro- 
xhiced,  the  tenor  of  which  shews,  that  the  pork  was  sbipj^ed  to 
be  delivered  into  the  government  stores ;  from  the  whole  tenor 
rf  this  letter,  it  follows,  that  the  advances  to  be  xnade  on  <<  o\xt 
account^  must  be  on  the  account  of  Grceme  and  Metcalfe  only^ 
not  in  any  respect  on  the  account  of  Kieran ;  and  the  writers 
mention  this  shipment  as  made  by  Kieran  of  Dundalhi  as  stand-* 
11^  by  himself,  and  quite  independent  of  Groenie  and  Metcalfd 
It  was  very  important  that  this  pork  should  be  delivered  accord- 
*ing  ta  it^  original  destination,  for  if  it  were  not,  government 
wouldy  of  course,  have  an  action  against  the  persons  who  were 
to  deliver  it ;  it  was  clear,  that  it  was  intended  by  the  shipper 
to  be  delivered  into  the  government  stores,  and  as  he  consigned 
it  to  Grceme  and  Metcalfe  on  those  terms,  it  therefore  must  be 
taken  to  be  accepted  by  them  for  that  purpose ;  and  if  so,  it 
conld  not  be  legally  diverted  to  any  other  purpose.     Then  what 
if  tbt  sitnatiou  of  the  plaintiffs  ?  they,  knowing  by  the  letter  this 
fscti  must  stand  in  the  same  situation  in  which  Grceme  and  Met'^ 
ealfe  stood.   Metcalfe  spoke  of  being  greatly  in  advance  to  Kieran 
and  Co.  and  he  said  that  he  considered  that  his  house  was  en- 
titled to  pledge  the  goods  to  cover  tliose  advances;  now  if  Grceme 
and  Metcalfe  had  delivered  this  into  the  government  stores,  they  •   , .    :. 
Vou  IV.  Z  z  would 
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would  immediately  fiave  received  debentures}  and  mi^t  lia?e 

been  entitled  to  apply  them  in  liquidation  of  those .  advances; 

but  instead  of  doing  that,  they  divert  the  goods  to  t)ie  plaintiA; 

which  they  were  not  authorized  to  do.     The  strongest  case  that 

can  be  put,  is  the  case  of  a  factor ;  for  he  has  a  general  Uen^  yet 

he  cannot  pledge  his  consignments.     Much  stress  was.  laid  ,£» 

the  plaintiff  on  the  circumstance  of  the  consignment  being  made 

to  Grceme  and  Metcalfe^  and  it  was  argued  that  it  therefore 

not  meant  as  a  consignment  to  government,  but  the  terma 

bill  of  lading  are  ^*  paying  freight ;"  now  government  would 

have  ^'  paid  the  freight ;"  Kieran  could  therefore  never  conflga 

directly  to  them:  he  must,  for  the  purpose  of  having  the  fire^ht 

paid,  consign  to  some  intermediate  person,  who  would  pay  it; 

therefore  no  inference  can  be  drawn  from  the  bill  of  lading  beiDg 

indorsed  to  Groyne  and  Metcalfe.    Upon  these  grounds  we  art 

of  opinion  that  the 

Kule  must  be  discharged. 


Noo.  «7. 

If  cause  if 
ihewn  against  a 
rule  in  the  first 
instance,  the 
counsel  who  ob- 
tains the  rule 
has  a  reply  in 
support  of  his 
rule. 


Anonymous. 
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DEST^  Serjt.  moved,  that  the  prothonotary  might  review  ha 
taxation. 

Vaughan^  Seijt.  shewed  cause  in  the  first  instance.  Bed 
would  have  supported  his  application.  Vaughan  objected  to  bis 
being  again  heard. 

Per  Curiam.  If  cause  is  shewn  in  the  first  instance,  the  whole 
of  that  takes  place  on  one  day,  which  otherwise  takes  place  OD 
two.  The  one  party  moves  for  his  rule  in  the  ordinary  wq/^ 
the  other  party  is  heard  to  answer  him  on  a  subsequent  day,  sod 
the  first  is  again  heard  in  support  of  his  rule.  So  is  it  bere^  the 
one  moves  for  his  rule,  the  other  is  heard  in  answer,  and  llie 
first  is  to  reply  uponliim.  ' 


Nov.  S7. 

Error  in  fact^ 
assigned  to  re- 
verse an  out- 


Hesse  v.  Woon. 


IN  the  year  1796,  the  defendant  then  having  privilege  of  par- 
liament, was  indebted  to  the  plaintiff  in  the  sum  of  6007.  cm 
d^efendant^as^  boud :  the  plaintiff  at  that  time  assured  him,  he  would  sue  him 

beyond  seas,  is 

not  answered  by  shewing  that  he  went  beyond  seas  to  avoid  the  plaintiflf's  process.  The  Contt  will  W-, 
verse  an  outlawry,  for  a  common  law  error,  on  motion,  upon  the  same  terms  to  which  the  J^Wi^iitt 
would  have  been  entitled,  if  he  had  sued  out  his  writ  of  error.  The  bail  to  be  pot  in  by  Uie  d^fiaMM 
vpon  reversing  an  ouUawry,  are  bail  in  the  original  suit.  And  tifeir  re<;o|;0izaiiGe  is  in  the  alttnat|iie| 
to  pay  tb«  cMdcnimitiOB  neiify,  or  render  the  ddMaBt.  .   '    '^   ' 

Ac 
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the  mdmeht  that  privilege  ceased.    The  defendant  shortly  after-        1812. 
WJtr^i  went  abroad,  and  the  plaintiff  now  swore  he  believed 
mat  he  ^ent  abroad  in  order,  to  avoid  this  action,  which  was  «, 

^bthmtoced  by  bailable  process  in  1807,  and  the  plaintiff  then  Wood. 
piWe^ed  to  outlawry  against  the  defendant  Shepherd^  Serjt. 
hub  ih  this  term  obtained  a  rule  nisi  that  the  outlawry  might  be 
HftyehAKl  dpon  the  defendant's  putting  in  special  bail,  or  appear- 
flig  in  Court  to  surrender  his  body  to  the  custody  of  the  Warden 
of  the  Fleet;  he  moved  this  upon  an  affidavit  of  the  defendant, 
that  he  was  out  of  the  reahn  before  the  outlawry,  that  he  had 
been  resident  at  Vienna^  and  that  the  moment  he  was  first  ap- 
prized that  his  personal  appearance  in  Etigland  was  necessary  to 
the  revei'sal  of  the  outlawry,  he  had  returned  with  all  the  expe- 
dition which  the  state  of  the  continent  would  permit. 

771^  Court  agreed  in  this^case,  that  where  the  defendant  was 
hot  of  right  entitled  to  the  reversal  of  his  outlawry,  the  Court 
Would  not  grant  it  on  motion,  without  engrafting  such  terms  as 
appeared  reasonable,  the  payment  of  the  debt  and  costs ;  but 
where  the  defendant  was  of  right  entitled  to  his  reversal  on 
error  brought,  the  Court  would  relieve  on  motion,  without  im-  [  692  ] 
^sing  any  other  terms,  than,  (if  the  process  in  the  action  were 
bailable,)  the  defendant's  putting  in  bail,  or  rendering  himself  in 
An  discharge. 

Vttughan^  Serjt.  shewed  cause  against  the  reversal  upon  mo- 
tion in  this  case,  upon  the  ground  that  the  defendant  had  gone 
abrdad  purposely  to  avoid  this  action,  and  that  although  in  the 
ordinary  case,  it  was  matter  of  error  in  fact,  sufficient  to  reverse 
ate  outlawry,  that  the  defendant  was  beyond  seas  pending  that 
(^i'Oceeding,  yet  that  cause  of  reversal  was  sufficiently  answered 
by  shewing  that  the  defendant  had  purposely  absented  himself 
firom  the  realm.  If  the  defendant  were  put  to  his  writ  of  error, 
the  plaintiff  would  have  an  opportunity  to  introduce  tliis  matter 
on  the  pleadings,  and  he  had  witbesses  who  could  prove  it,  the 
Court  would  not  therefore  deprive  him  of  this  advantage,  even 
if  the  matter  of  law  were  questionable;  but  he  contended  that 
this  conclusion  resulted  from  the  authorities.  Co.  Litt.  259-  b, 
^  Albeit  imprisonment  be  a  good  cause  to  reverse  an  outlawry, 
jret  it  must  be  by  process  of  law  in  invitum^  and  not  by  consent 
or  covin,  for  sudi  imprisonment  shall  not  avoid  the  outlawry, 
b^cau^e^  upon  the  matter,  it  is  his  own  act."  And  the  reason 
liolds  equally  With  regard  to  going  beyond  sea.  Matthews  v.  ErbOy 
I  tjjrd  ISJaiy.  349*  The  Court  refused  to  reverse  on  motion  an  '  '' 
>  -  ^  Z  z  2  outlawry 


'  It 
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1812.        outlawry  against  an  alien  merchant.  Uyusf^yheyg^^  ^fif^^^^ffimff 

~  by  this  means  any  person  might  contract  debis^  and  t^.^japK^/J^ 

^,  yond  sea,  and  so  he  would  be  out  of  the  reach  ^fthe  l|^!r^jb|^ 

Wood.  the  defendant  might  bring  error.  Askles  v.  ^ociip^  .J^ip^ 
324,  there  the  only  difficulty  which  the  Court  hlvh^  ^e.pafjf^fif 
a  defendant  who  had  gone  abroad  for  lawful  puipos^  tl|ft;^ 
staid  abroad  to  avoid  actions,  was,  to  determine  from  w]hjUj|OH 
ment  his  staying  abroad  to  defeat  justice  8hou34  b^  titfn^^ 

[  693  ]  commence.  In  the  case^of  Beauchamp  -v.  Tomfdns  4f,  §gfii^^ 
antey  3.  141.  there  was  laches  in  the  pliuntif^  fmd  no,  confWBfyqr 
in  the  defendant.  Havelock  v.  Geddesj  12  JSast^  692.  ^  (?0W| 
put  the  defendant  to  his  writ  of  error;  and  the  conduct pfiUi^ 
defendant  has  in  this  case  been  so  vexatious,  that  he  is  eotid^  ta 
no  favor :  the  Court  ought  therefore  not  to  grant  the  nili%  un- 
less upon  the  terms  that  the  bail  to  be  put  in,  shall  enter  lutoii 
recognizance,  not  in  the  alternative  form,  to  pay  the  debt  or 
render  the  principal,  as  in  the  last  cited  case,  but  absolute^  fiv 
payment  of  the  condemnation  money. 

S^iepherd  and  Onsloiv,  Serjts.  in  support  of  the  rule.    Thii 
outlawry  is  sought  to  be  reversed  for  an  error  at  oomni.pa  1*W| 
not  under  the  statute  of  4  4*  ^  W.  4r  M.  c,  \S.  s.  3.  or  that/itf 
3 1  Eliz,  c.  3.     It  appears  by  the  judgment  of  DenHorij  J.  in^ 
case  of  Serocold  v.  Hampsei/^  12  East^  626.  n.  that  it  has  dwlgfti 
been  the  practice  of  this  Court  before  the  statute  of  VtlUiiaii^L 
that  on  reversal  of  the  outlawry,  and  before  the  supenedetts^  ^ 
cial  bail  in  the  ordinary  way  are  required,  to  answer  the  eb^' 
demnation  money,  or  render  the  body.     Beauchamp  ▼.  TondaKi 
was  a  case  of  bailable  process,  yet  the  defendant  was  reljevtf 
.    upon  entering  a  common  appearanee,  because,  after  he  had  j|^ 
through  the  form  of  putting  in  his  bail,  they  would  httveHUett' 
entitled  to  relief  on  the  same  terms.    The  Court  will  in  Aii 
case,  as  well  as  in  that,  grant  the  same  thing  at  oncetMk'molioiiy 
which  can  be  obtained  through  the  circuity  of  a  writ  oTcmr.'   ]^ 
TAe  Court  said  that  they  had  never  heard  that  eith^i'-ibe^ 
going  abroad,  or  the  staying  abroad,  with  a  view  to  avoid jiiH^'' 
cess,  was  a  reason  why  the  defendant  should  not  reverb  ilii'-dW' 
lawry  when  he  returned.     No  case  had  been  cited  in  isi^filpoAiftl' 

[  694  ]  that  proposition,  which  came  up  to  it;  and  the  outlawry  ttiiut' 
therefore  be  reversed  on  payment  of  costs :  what  tlie  cos/ts'^rei^' 
the  prothonotary  would  decide.  \^^'^ 

Ruteabiottak^ 
On  this  day  the  bail  for  the  defendant  came  td  jo*tif|pV'^M(»if 

Vaughan 
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Vaughan  said  there  ^as  a  -difficulty  in  knowing  to  what  process 
flte^'becailife  bail.  No  new  oriirinal  liad  been  sued  out  since  the 
iVFenal  6f  the  outlawry,  and  the  old  action,  he  conceiTcd,  was 
itt^Bn  end.  The  usual  course  in  the  like  cases  had  been,  for  the 
defendant,  upon  reversal,  to  undertake  to  appear  to  a  new  ori- 
kindi,  in  Wnew'suit,  for  this  he  cited  Sercole  v.  Hanson^  \  Wtls.  3. 
'^'(GrttiiM,  J.  In  some  cases  where  bail  had  not  been  required 
^e  original  process,  but  the  debt  has  been  afterwards 
'to  exceed  10^.  the  Court  have  not  reversed  the  outlawry 
Im'ifibdon,  unless  on  the  t^ms  of  the  defendant  putting  in  spe- 
^ttfl  t^fl;  but  in  the  case  cited  the  bail  are  put  in,  not  to  a  new 
diUibal,  but  in  the  old  action.  The  process  of  outlawry  is  now 
nUA  as  a  proceeding  in  the  suit  to  bring  in  the  party:  the  re- 
versing  it  is  merely  the  reversal  of  an  interlocutory  judgment 
The  bail  then  entered  into  the  usual  recognizance  in  the 


t^.\\\;\* 


1812. 

•i^— ■■■I""™ 
Hesse 

Wood. 
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SCUIMMEL  r.  LOUSADA. 

« A  VESSEL  upon  which  an  insurance  had  been  affected,  ran 
J^lJ^  into  Cuba  in  stress  of  weather,  where  the  captain  sold  her 
aiLUVCopable  of  repair,  and  discharged  the  crew.  Tliey  and  the 
rytain  all  remained  abroad.  A  total  loss  being  claimed  from 
tt^,  defendants,  and  disputed,  the  plaintiils  sent  a  person  to 
Q^  to  induce  the  captain  of  the  vessel,  who  was  resident 
thie^  to  come  over  to  England^  in  order  to  give  testimony 
VffopL  the  trial  of  this  cause;  and  paid  him  a  sum  of  money, 
mf4  his  expences  of  the  passage  hither^  of  his  subsistence 
d/ixfifig  his  ^tay  here,  and  of  hb  return.  As  soon  as  he  ar* 
ijred  in  England,  which  was  in  Easter  term  1812,  the  plain* 
tiff  .4M)mmenced  the  present  action,  and  it  was  prosecuted 
with  diligence,  and  tried  at  the  sittings  after  Trinity  term  1812. 
IJpon  the  taxation  of  costs,  the  prothonotary,  finding  that  this 
witness  was  in  England  at  the  commencement  of  the  action, 
thought  himself  bound  to  consider  him  in  the  usual  case  of  any 
olj^er.  witness  resident  in  England,  and  refused  to  allow  the  costs 
#£,lhe  captain's  passage  from  Cuba,  his  subsistence  here^  his 
{Mjii^sage  back,  or  the  compensation  made  for  his  loss  of  time. 

Shepherd,  Serjt.  in  this  term  moved  that  the"  prothonotary 
pajg^^t .review  his  taxation, ,  upon  the  ground  that  under  these 
c{|$a|un8taiH^€^  the  plainpS*  was  entitled  to  have  allowed  hun  in 

bis 


[  695  ] 

Kov.  27. 

A  plaintifT 
who  brinsrs  over 
a  t'orei};n  wit- 
ness hither,  ia 
onlcr  to  judge 
by  his  testimo- 
uy  whether 
there  is  ground 
to  bring  an  ac- 
tion, and  after- 
wards suet  and 
examines  the 
foreigner  at  the 
trial,  may  be 
allowed  the 
costs  of  detain- 
ing him  here 
from  the  time 
of  the  writ  sued 
out  until  the 
trial,  and  a  rea- 
sonable sum  for 
his  sustenance 
here  during  the 
same  time,  but 
not  the  costs  of 
his  passage 
hither,  or  of  Im 
return. 


<...* 
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{SCHIMMEL 
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LOUSADA. 
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bis  costs  a  reasonable  sum  for  bringing  over  the  cftpuiq  tS  liif 
vessel,  keeping  him  here,  and  carrying  him  back,  and  »  com* 
pensation  to  him  for  his  loss  of  time :  if  thi;  were  not  to  be  te 
practice,  it  would  be  impossible  for  merchants  in  case  of  ibre^ 
losses  upon  policies  of  insurance,  to  recover  from  the  insnrkrsi 
because  the  expence  of  bringing  a  witness  from  abroad  would 
frequently  be  greater  than  the  subscription  of  any  one  siiigk 
defendant  on  the  policy.  He  suggested  tl|at  in  some  late  cases 
in  the  Court  of  King's  Bench,  similar  allowances  had  been 
made. 

The  Courts  after  directing  an  enquiry  to  be  pnade  by  the 
officer  into  the  practice  of  the  Court  of  King's  Bencb» 

Mansfield,  C.  J.  said,  It  may  be  proper  for  the  protbono- 
tary  to  review  his  taxation,  but  we  do  not  find  that  it  is  in  the 
practice  of  the  Court  of  King's  Bench  to  make  qny  allowance 
of  expences  incurred  by  a  witness  before  the  commencement  of 
the  action.  We  are  therefore  of  opinion  that  nothing  ought  to 
be  allowed  in  the  present  case  for  the  subsistence  or  passage  bi- 

ther  of  the  witness,  incurred  before  the  commencement  of  the 

* 

action ;  but  it  may  be  reasonable  for  the  Court  to  allow  some- 
thing for  the  expence  of  his  subsistence  here  pending  the  lo- 
tion. It  seems  reasonable  that  the  witness  being  here  before 
the  expence  of  an  action  was  incurred,  and  brought  hither  pro- 
bably for  the  puq:)ose  of  judging  whether  it  would  be  advisable 
to  bring  the  action,  we  should  allow  him  thus  much,  but  inasr 
much  as  we  do  not  allow  any  thing  for  his  coming  here,  neither 
ought  we  to  allow  for  his  return. 

henSf  Seijt.  was  instructed  to  shew  cause  against  this  applica- 
tion in  the  first  instance ;  but  as  the  Court  had  expressed  their 
opinion,  he  declined  to  argue  the  point  (a). 

Rule  absolute. 

(a)  Sec  the  next  case. 


C  697  ]  Sturdy  v.  Andrews. 

Aoo.  28. 

The  Court  will  ^  |  ^HIS  was  an  action  upon  a  policy  of  insurance.     The 

allow  the' costs        ■,..«»,.  if  /• 

of  detaining  a     X     plamtiff  pemg  undcr  the  necessity  of  procuring  some  wil- 
to givcevideice  i^^sses  who  could  speak  to  the  circumstances  of  the  voyage,  and 

upon  a  trial,  ^ 

cumputcd  from  tlie  day  of  the  writ  su^  out  to  the  day  of  trial.    The  practice  of  tlir Court  cl.Kms^t 

Sench  is  the  same. 

having 
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Imving  OB  the  £8th  of  October  1811  ibnnd  in  London  Christian 
VoUa^  Jokn  FottCj  and  another  foreign  seaman,  ^  who  liad  navi« 
gated  the  vessel  daring  the  adventure  insured,  and  were  then 
•bouC  to  dqmrt  to  their  own  country,  inasmuch  as  no  others  of 
the  crew  were  then  in  England,  he  detained  here  these  men  at 
Us  eiq>ence^  from  that  time  until  the  2Sd  of  the  month  of  De^ 
tewiber  following,  when  they  were  examined  upon  the  trial  of 
the  cause  at  the  sittings  after  Michaelmas  term,  and  upon  their 
testimony  the  plaintiff  obtained  a  verdict.  The  plaintiff  sued 
out  his  writ  on  the  29th  of  October :  he  had  not  applied  to  the 
defendant  for  his  consent  that  these  witnesses  might  be  examined 
on  interrogatories  and  sufiered  to  depart.  Upon  the  taxation  of 
the  costs  for  the  plaintiff,  the  prothonotary  thought  he  was  not 
warranted  to  allow  the  costs  of  detaining  these  persons. 

Shepherd^  Seijt.  on  a  former  day  in  this  term  obtained  a  rule 
nisi  that  the  prothonotary  might  review  his  taxation  and  allow 
the  costs  of  the  detention  of  these  witnesses  from  the  30th  of 
October  to  the  23d  of  December^  He  moved  thk  upon  an  affida- 
vit of  the  plaintiff,  that  the  persons  were  necessarily  detained 
firbm  the  28th  of  October  to  the  23d  of  December  for  the  purpose 
of  giving  evidence  in  this  cause,  and  on  no  other  account  what- 
ever, that  if  they  had  not  been  so  detained,  it  would  have  been 
liecessary  to  find  and  bring  over  hither  from  the  continent  the 
ouptain,  or  some  other  person  belonging  to  the  ship,  in  order 
to  prove  the  facts ;  that  it  would  have  been  very  difficult  to  find 
iisch  person,  and  would  have  been  attended  with  still  greater 
difficulty  and  much  more  expence  to  have  induced  him  to  coiba 
over  hither  for  the  purposes  of  this  cause ;  and  that  the  ex« 
,  f)ences  of  bringing  him  over,  maintaining  him  here,  and  send- 
ing him  back,  would  have  been  much  greater  than  the  whole 
damages  to  be  recovered  in  the  cause,  the  defendant  being  the 
only  underwriter  on  the  policy  who  still  continued  solvent.  He 
said  he  was  in  possession  of  several  instances  in  the  Court  of 
King^s  Bench  where  the  master  had  allowed  the  expence  of  de- 
taining witnesses  in  this  country  from  the  day  of  the  writ 
ittued  to  the  day  of  trial.  In  one  case,  so  large  a  sum  as  700/. 
had  been  allowed  for  the  costs  of  bringing  one  witness  from 
abroad,  and  it  was  conducive  to  the  saving  of  expence  to  de- 
ftndants  to  allow  the  costs  6f  detaining  a  witness  when  he  was 
in  this  country,  that  the  charge  of  bringing  him  over  again 
'  might  not  be  incurred.  ^ 

Best^  Seijt.  on  this  day  shewed  cause,  on  the  graund  that  the 

plaintiff 


181^. 

Sturdy 
Akdriws. 
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JAM-  plamtiff  sought  to  burthen  the  defendant  with  an  ezpencetbat 

^"""""""^  might  have  been  avoided;  for  that,  probably,  if  the  plaintiff 

^^tSt  hod  proposed  it,  the  defeaduil  would^llaye  consented  that  theie 

Amdrjzws.  witnesses  should  have  been  examined  on  interjrogatoriesi  and 

-bn»v»(>9iiT  JiaifanrocMdiedonthdr'himiewaniTovBff^r  It^oidd^alkdJM 

« IS  r^  ni  bni;!  i0ifiaU9"iipon  tuitbrs  if  this  hi^ad  of  otktti  wila  to^^Miodontlea.' 
^fU^^b^n  >' iSftQM^i^  In  support <C diis rule.  .  ItVnlgbtOitcpi'be irevfndap 
noiitiji.i<^i^^  idtantaiMoas  to  the  caie  of  a  plaii^tfl^  :<»ladi:'{th»dcftiidnt^i 

•{'^99  9  '  bov^-c^nMited.    The  prothonotiry  will'iia  Jtilct|:  cne  fSMpn^ 

-^  /tuT/^ 'rw  #h6lher  the  detention  ha^  been  necettbryibrj^vuigi  gtfidtJiii  Hi 
*''^^  .i^/''''  thet»ii«e,  or  is)  made  for  vexatious  ^  fraadulantpaitibses^  vd. 
iM/r^rtK^ ;  .^-v  ^..  MAKafiELD,  C*  J.    In  this  case  there  is  no  luggestioftnaiiy 

\.^^t^^l:''y-  BMOiagidment  on  the  part  of  the  plaintifi^  ahdit  is  not  swoni  Bnf 
.t*<::r.^r^.]  <i :  ibe'  d^endant,  if  applied  to  for  his  consent  to  an  Qxaminaliiiii 
upon  interrogatories^,  would  have  consented*  .  The  protbonotai^ 
did'ieatremdy  right  in  not  allowing  these  costs  in  the  fintia* 
9tanee,'be6an6e  they  are  not  within  the  ordinary  rale  of  oostij 
bntui^dcr  the  circumstances,  it  is  highly  reasonable  diattfca 
costs  of  detaining  these  witnesses  here  should  be  alloved*    -  ' 

GtB3is»  J.  If  the  pluntiff  Imd  waited  till  after  the  Bction  M 
baan^connBencedi  and*  had  then  brought ^over  the  oaptaiorka 
would,  according  to  the  prineiple  e^tabljbhed  in  the  case  j( 
ScUmmel  v.  Jjoiaada  {a),,  have  been. ^ entitled^  t6  the  espbofos^of 
bringing  him  over,  aapporting  him*  here#  'and  of  liia.^ffctaa(i 
For  there  the  caae^vas,  ^tihe  wdtnesajud  beei«bri^gbt40fiA 
before  the  action  commesoedf.  ood  detained  here  d^iring  Ihe^iM 
tion;  and  the  Court  held,  thltt  as  he  was  broi|ghtfOMreriMai|^ 
the  action  commenced,  they  opuld  not  ^loW  th^-eosts  ofi.lite 
coming  over^  non  ft>^  the*,  same  reaflop,  the  f>08t6  of  Jiia  retiu% 
but  they  attowed  the  OEi«ta  of  detaining  hiin  pending, the  afUbuPt 
utktH  rthe  triaL  :  In  thi s^  roao^  the  {disinfiff  woidaincui^rimg  :lka 
ooitsroC  the  witnesses'sr.coining  p^er^.biMiefr  andcif /bis  jpeHilMki 
by  <-etaiiHt)g  the  vitneijoes  hem^.-  la  Act,  iherefoire^ithb  Mm^ 
fitveur  of  the  il^fendatit  ii  ^r  iff  insteadl  o^.diMainiPg  4»em4i4l|^ 
be  had  Iqt  them  >go^  the! df^fiwdaptwould^/hiKte^l^eeOf  mhi»fJ(^ 

I  700  ]     th^expenc^ofbringingihem:4)iier^im8inlaiQing^4b^aa4)fem 

of  J^hm  .  return. .    Therefore  ,  th0 .  Pfsi^  of ;  d^tnimP^  th^m  ^iMt 

Rpleabsoltp^ 

(a)  Set  ibe  preceding  c^se. 

.iS'diiC'.:.l\  Pool 
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IjJSSaMPSIT.    The  pUintiff  decdared  that  the  defendut  had  J!^J^^^^ 

^iMbaonmeieiuat  to  iiiin  of  diTera,  to  wit^  16  aones  of  kod  laod  in  r.  at  a 

iitiiB^ in  Ibepariah  of  Fiddit^^an^  ia  the  cooniy  of  Sanuneif  at  ^HMd^MfaZ 


a'JBeriBui  >vent  therefore  payable^  and  that  in  consideration  ef  «»aMwtfaa 
the  primtftei,  the  defendant  undertook  tomanage  the  land  in  an  to  "^^Ij^H'iii 


kfabandfike  manner;  and  the  plaintiff  alleged  a  breadi  by  im*  ^i^^i^'^jSL 
pniperly  cutting  the  liedgis.    Upon  the  trialof  the  causey  at  the  laad  ht^wiOA 
Tmmkm  BptiDg  Astiaes^  1812,  before  Graham^  B.  it  was  proved  tf^l^STtiniiT 
that  the  defendant  was  tenant  to  the  plwitiff  of  the  16  acre%  at  '^J^''^ 
a  certain  yearly  rent,  and  that  the  bieaeh  wa«  conunitted  upon  dtai  vAriMee 
laadTin  the  parish  of  Fiddingtont  it  appeared,  however,  that  one  ^^^StejuSTof 
doee  of  the  land  demised  was  not  in  the  parish  q{  Fiddingio%  tiw  praaOMi 
but  in  tbe  adjoining  parish  of  Chaddingfym ;  and  it  was  obgeded 
&sr  the  defendant  that  therefore  the  consideration  of  the  contract 
ivai  -improperly  stated  on  the  declaration*    Graham^  B.  over» 
je«bd'  Che  objection,  and  the  jury  found  a  verdict  for  the  plain- 
tiff with  409.  damages* 

^  iShephard  and  PeU^  Seijts.  had  in  the  last  EasUr  term  obtain- 
ed' arale nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit,  upon 
4he  same  otgedion ;  against  whicb  rule 
^  J^ii^Seijc  in  7Hrti(jftenn,  shewed  caused  The  land  to  which 
llwinjury  was  proved  to  be  done  was  in  the  parish  of  jRiddbsg^     [  701  ] 
Msf'aad  all  the  aU^pitions  respecting  the  land  in  FidiingUm  are 
Mie.'  Enough  is  proved  to  introduce  the  general  obligation 
opoii  the  tenant  to  manage  land  in  an  husbandlike  manner. 
ClArie  T.  Orayf  6  Eatty  564.  it  was  held  unnecessary  to  state  the 
sfWCbd^exc^eptidli'in  a  contract  where  it  did  not  aficMCt  the  case. 
i^Skfherd^  cotOrd.    The  lands  which  the  defendant  held  atm 
eeHain'irent  were  lands  in  tbe  panshes  of  JRuUrsigldii  and  CSUA- 
dingHon.  ■■  AH  the  rent  reserved  did  not  issue  out  of  lands  in  the 
pmrkh  of  FSddington.    The  plaintiff  couU  not  have  avowed  in 
BS|deVitf  oti  ft  demise  of  land  in  that  parish. '  The  idlegatioQ  of 
Ikte^pirisb  in  wUch  the  land  is^  cannot  be  rgeoted  as  sai^sagei 
1?he  consideraticm  fop  >tb6  promise  dedared  on  is  the  contract^ 
sHnehuiuittfaen^fore  beidlegedaoch  asitexists;  but  there  Was 
no  contract  for  the  demise  of  land  in  Fiddi9tgto$i  at  a  certain 
-'   •'     »    •  Cur.adv.vulL 


\  ^ 


loc'i  Mansyield, 


9M  CASES  IN  MICHAELMAS  TERM 

•ISIS.  Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Coort 

~ Since  the  declaration  states  tliat  all  the  land  lay  in  the  parish  of 

'^^        FiddingtoTiy  and  that  the  land  lying  in  the  parish  of  FiddingUm 
Cav^T.      was  let  at  a  certain'  rent,  the  declaration  is  not  good^  for  the  land 
in  the  parish  of  Fiddington  was  not  let  at  the  certain  rent  therein 
motioned,  therefore  the  objection  must  prevail. 

Rule  absolute 


■  I  ■  ■■ 


•   [  702  ]  Copley  «?.  Day. 

.  If  the  plaintiff  ^'T^HIS  was  an  action  of  covenant  for  not  performing  rq)airs. 
fcTih^d^!?  X  Upon  the  trial  at  the  York  Spring  assizes  1810,  the  cause 
aDt,aiidUiede-  was  referred  to  a  gentleman  of  the  bar,  who  was  to  direct  ibr 
enter^up  jud^  whom  the  verdict  should  be,  and  the  costs  were  to  abide  the 
«n««>^  ^»t*>»n  event  of  the  award.  On  the  18th  oi  April  1810,  the  arbitrator 
the  rerdict,  the  awarded  that  nothing  was  due  from  the  defendant  to  the  plain* 
Court  have  uo  ^£p  ^^  ^^^  ^l,^  former  was  entitled  to  the  verdict.    On  tlie  fth 

autliority  to  ' 

permit  it  to  be  oi  May  1810  the  plaintiff  diedy  having  previously  by  his  will  ap- 
temrds,"maic'  pointed  executors,  who  took  out  probate.  On  the  Sd  of  ^b- 
pro  tunc.  vernier  1810  the  plaintiff's  attorney  died,  and  the  defendant  had 

tak^  no  step  since  the  award  made. 

Shepherdj  Seijt.  on  the  first  day  of  this  term  obtained  a  rule 
«t»that  the  defendant  might  now  be  at  liberty  to  sign  final 
judgment  against  the  deceased  plaintiff,  as  of  Easier  term  1810^ 
and  that  the  costs  might  be  taxed  for  the  defendant,  he  docket* 
ing  the  judgment  of  the  present  term,  that  it  might  not  disturt) 
any  other  judgments  which  mnce  his  verdict  might  have  been 
obtained  against  the  executors  of  the  deceased :  he  said  he  added 
this  restriction,  because  it  was  laid  down  insSUdd^-s  Practice^ 
£  Ed.  854.  who  cites  a  case  of  Baker  v.  Baker^  Executrix^  Hil 
T.  35  G.  3.  that  where  the  Ciourt  gives  leave  to  enter  up  jodg« 
ment  as  cf  a  preceding  term,  they  will  add  this  restriction. 

Vaiughan^  Setjt.  on  a  subseqnent  day  shewed  cause.  The  skiJt. 
17  Car.  2.  c  8. 1.  1.  does  not  enable  the  defendant  to  enter  up 
this  judgmoit';  for  that  statute  only  enacts  that  in  all  act^onS} 
[  703  ]  the  death  of  either  par^  between  verdict  and  judgment,  shall 
not  thereafter  be  alleged  for  error,  so  as  such  judgment  be  en- 
tered within  two  terms  after  such  vexdict  Hdy  v.  Baker j  Siderf. 
385.  it  was  held,  indeed,  that  signing  judgment  within  tira 
terms  was  entering  a  judgment  for  the  purposes  of  that  act ;  but 

no 


« * 
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no  construction  will  extend  to  this  indulgence.    It  was  refused  in        1612* 

the  case  oTFlcnper  r.  Lard  BoHn^nroke^  1  Str.  6S9.  iHeath^  J.  The      *~ 

reason  why  the  Court  would  not  grtat  it  in  that  case  seems  to  ,^, 

have  been  that  the  plaintiff  wanted  to  get  a  preference  over  other        Day, 
creditors,  but  the  defendant  here  does  not  seek  to  have  that  pre* 
ference.]    Fender  v.  Whadcock^  Barnes^  262.  the  like  application 
was  dismissed. 

Shepherdj  contra. 

The  Court  observed  that  this  was  clearly  not  a  case  within 
the  statute,  but  was  an  application  to  be  permitted  at  common 
law  to  enter  the  judgment  as  of  the  term  in  which  the  award 
.was  made.  If  it  should  be  once  put  on  the  record,  against  which 
there  could  be  no  averment,  although  it  were  actually  in  time 
much  posterior,  it  would  refer  to  the  9th  of  May  1810,  the  first 
^ay  in  bank  of  that  Easter  term;  and  if  it  could  be  done,  they 
were  well  disposed  to  grant  the  application,  the  defendant  on* 
dertaking  not  to  disturb  any  judgments  that  had  been  entered 
op  in  the  mean  time  against  the  executors,  or  payments  that  had 
been  made  by  them.  But  they  doubted,  inasmuch  as  by  the 
common  law  the  death  of  either  party  between  verdict  and  judg- 
ment was  matter  of  error,  and  as  by  the  statute  it  only  ceased 
to  be  error  in  the  special  case  of  judgment  being  entered  up 
within  two  terms  after  the  verdict,  whether  the  Court  had  any 
power  to  grant  an  indulgence  which  neither  the  cotnmon  law 
nor  the  statute  had  given,  and  they  desired  Shepherd^  if  he  codd 
find  any  precedent,  to  mention  it  at  a  future  day,  who  on  this*  [  704  ] 
day  said  he  had  found  none,  and  that  upon  looking  into  t)ie 
casesy  he  believed  the  thing  could  not  be  done;  wherefore  the 
Court  Discharged  the  Rule  with  costs.. 


ROUTLEDGS  0.  TuOBKTOV.  Abo.  3S. 

ONE  amongst  other  objections,  upon  which  Van^Juun^  Seijt  Tb«  appoiot- 
had  obtained  a  rule  nisi  to'set  aside  the  a^ard  pf  an  um^  JS^i^lde  S"" 
pire^  was,  that  the  arbitrators,  in  exercising  the  pqwer  given  ^"^s  ^  ^^^ 
them  to  appoint  an  umpire^  had  made  their  appointment  in  qairetnoitainp. 
writing  upon  paper  not  stamped.  Onshw^  Seijt  shewed  for 
causey  that  no  statute  required  a  stamp  for  the  f^ppointnieat  of 
an  umpire. 

The  Court  being  of  that  opinion,  the 

Rule  Mr#9  4iicbai;gBd« 

HORKE, 


\llh        ..-  w •       :.      .  -  ■ 


iVflf^ii^B.  l^RNC^  sjuiiijg  by  the  Ijfaxp^  o(  Hal!^  v.^  ^4»*»  -.    ^ 


to  swear  they  X  «  they  Were  woFth  SO/,  exclusive  pif  ajl  .thev  ddl^'^ CJb^ 
tain  turn  exciJ  ^?f?>  ,S^9^  obj^tcd,  that^hese  words  did, pot  8)iffiqW?itly,^eni#li 
live  of  their       that  tncy  were  worth  SO/,  after  paym^t  of  jdl'thfur  ja«t  4ebtk 

The  more  obvioas  meaning  of  the  wojrds.ya^f^thatt  ^jh^S  *U 
their  debttf  out'of  the  qqe^tioni  tfafey  were  w^rth^SO/. 

I&nt^  iSeijt*  cbntended  that  the  practice  of  the  Court  4^4^^ 
£  705  ]  reguire  that  the  ball  should  cjwear  in  any.  partuinilar  i)^  of 
words  to  denote  the  sufBciency  of  his  property,  and  th^  die 
meaning  of  this  expression  was' sufficiently  cl^r,  ta  enable  the 
plaintiff  to  support  an  indictment  for  perjury,  i^the  l^  .Tf^  J^V 
ii(ort£  so/,  after  payment 'of  all  his  debt^.  m*      ' 

^\iiTheCfowrt  held,  that  the  more  obYiOus  m^fqiung  f^^ 
words  was  thaf  which  Clayton  assigned  to  them^  and  rqj^cted . 
the^bail. 


•• 


t    ■» 


Kw.  28.  r?*Y  and  Another  v.  Maxooliu 


.V 


:t.-   f    ''  h 


The  Coort  will  ^T^HE  plaintiff  in  this  case,  after  having,  had  the  co^ls  oi  *  . 
deiwDdaot  to  be    ^    toTtiket  acdou  taxed  for  him,  under  a  ruk^  of  thi^  Coqil» 
hol^iiito^baii  i^  commenced  an  action  upon  the  allowance,  and  boklen  ^m  . 
iBoiMkd  on  the  defendant  to  bail  for  the  amount  of  15/.  If.  4(2i    JBesif  Seijt.  had.> 
IS^S^^'   in  the  last  term  obtained  a  ri^e  nisi,  that  the  bailrbond  Aigbt  be 
«JjJ»v  ■'      delivered  up  to  be  (Cancelled,  upon  the  defendant's  entering  ».. 
no  actioo  will     common  appearance,  contending  that  no  such  action  would  lict 
laefor coata.  Shepherdy  Ser^t.  in  this  term  shewed  canse. .   These  Qpsca  weft. 

so  much  a  civil  debt;,  thata.mao.can  be  no  .otherwise  treated  in 
arresting  him  upon  an  attachment  fpr.  them,  than  in  annesUpg 
him  for  any-  other  deblU    This  i^bt,  might  be  teo^^'er^  uinlef  ji 
commission  of  bankruptcy.    If  two  persons  aubmit  to  an  awaid, 
and  agree  it  shall  be  made  a  rule  of  Courts  an  aetibn,  iub  wdl  m 
9A  attadMnent,.wiU  lie  on  the  award.  '  When  the  Court  makes 
ao*  order  which  is  within  Uieir  jurisdiction,  for  payment  of  money 
frpm  Aiio,  B.  thereupon  arises  a  legal  and  moral  obligjation  tip-:>. 
onrihe  party  to  pay.    Upon  tbitt  obligation  ilbenefore  an  «clioo', 
wlU  Ue, .  All  goca  to  sbew^  thai  this  b  no  more  dmn  a  oWiidebtvL- 
£  706  3     aifdjtf  iiAi6 aciril  debt,  the  |4auitiff  has  a  right  to  aU  the  remth  > 

«/v«i'*  -  dies 
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dies  which  are  given  for  a  civil  debU  The  oaly  reported  case 
of  an  action  upon  an  or^r  of  a  Cpu^t,  it  tbirt  oiRann^y^.  Green, 
Omp,  47^.  *wbich  was  brought  on  an  order  made  under  an  act 
of  parliament  by  the  Lord  CHianceUor  and  (wo  Chief  Jif^ifi|8|^ 
Knd'the  Court  there  held  that  the  action  well  lay.  | 

JBes^,  Se^  in  snpport  of  his  rule,  said  the  case  of  Bqnn  v. 
GrtM  wis  utterly  unlike  this.  Lord  Manffield  there  ex^irei^y 
say^'th^  $tatut^  is  the  only  ground  of  action.  It  is  like  the  case, 
d^'  a  judgment:  the  three  are  as  much  made  jujlges  by  t^^t  sta-f 
tute  as  the  Court  tae  judges  here.  But,  as  Etfrey  C^  J.  says, 
Etkenm  v.  LaMey^  2  H.  BL  251.  the  obligation  in  this  case 
arises  bat  of  the  power  of  the  Court.  There  were  awards  be- 
fore the  Stat,  of  William^  upon  which  actions  could .  be  brought, 
but  that  statute  does  not,  although  it  gives  a  new  remedy,  tak^ 
away  the  common  law  remedy.  This  present  case  stands  upon 
this  simple  principle:  here  is  a  duty  founded  on  the  practice j^ 
the  Court,  and  the  only  mode  of  recovery  is  given  by  the  same 
practice,  viz.  by  attachment  The  point  was  not  even  disput-/ 
able ;  and  where  it  was  clear  that  the  action  would  not  lie,  the 
Court  would  not  permit  the  defendant  to  be  holden  to  bail. 

Mansfield,  C.  J.     The  question  on  this  rule  is  not  clearly 

w 

and  simply  that  which  has  been  argued,  whether  an  action  can 
be  maintained  on  an  order  for  payment  of  costs,  but  the  question 
IS)  whether  the  defendant  shall  be  holden  to  bail  on  such  aM  ' 
osder.  '  That  position  we  may  grant,  without  deddltig -the  others 
to'the  intent  that  if  the  party  be  npt  satisfied  with  the  cpini^  ' 
of  this  Court,  that  the  action  will  not  lie,  he  may  take  the  opU 
nioii 'df  another  Court  in  error.  I  nev^r  heard  of  such  an  at- 
tion^and  the  temptation  to  it-arjses  every  day;  and  according 
to  the  tese  cited,  of  Enierson  v.  LashUy^  it  is  not  aotioB$ble ;  and 
it  would  be  of  mischievous  efifect  if  k  were;  for  there  would  be 
to^  many  ^ch  attioto.  The  plaintiff  may  proceed  with  his  ae-' 
tiop,  ifhetKinksit  wt>lrth  whiW;      - 

Heath,  J.    Such  an  attempt  deservies  no  &vour.  "'  • .  ^ 

tCHAU BRE,  J^    Jt  is  a  miDst  mischievous  proceeding. 

-G1BB8,  J.'   it  k  clear  the  Court  will  not  discuss,  in  a  mption 
to  set  aside  a>  bail-bond,'  the  question  whether  the  action  wili^ 
lie^'imt  if  there  l)e  fi  ruIaoC  Court  (hat  fi>v  any  particular  cause  • 
of  antion  thei^ehaii  be  no  ai^resty  the  C0ur(*  will>  neveitheless,  " 
disehir^dtthe^dtefendantii:  l^ihe4dEbnda|it^thiiOts  no  ^ctkpi^danv 
bettUanllflinedyilet'lMn^t'deiAar io'thedeelaratibn.^^-!^^    casii of'* 
Smtihvy^.yWHiUei^  ^%JBo9^  :i^tBldb)4^Ato«JiW^  nipect  tbkOi^jts 

MiJ'  where 


MaXjOQLML 

it.'.'    vSx   \ntW't.\ 

\     1 1.'    U.'jw..  c- 

-wi  -A  ■  nura  iukJ 
'■  'iiJ  *to  ov:  : 
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fi^ltf.       where  the  Court  sayi  that  the  general  nde  is  eleal^  that  the 

' mfere  order  of  another  Court  is  not  a  good  grotiiid  df  action*    I 

^^        think  it  clear  the  action  wiU  Hot  lie.     Bnt  at  all  erenta  the 

MaLOQUc.    plaintiff  ongfat  not  to  have  arrested  the  defendant :  there  wk 

many  cases  in  which  the  Courts  have  not  permitted  an  arrestt 

alfliottgh  there  may  havie  been  a  debt  above  10/.  as  where  the 

original  demand  was  below  10/.  but  swelled  up  to  it  by  costs. 

Rule  absolute  with  costs,  the  defendant  undertakiiq[[ 
not  to  bring  any  action  for  fisilse  imprisonment* 


[  708  ]        OiJXy  Plaintiff;  Yeates  and  Wife  and  Others,  Deforciants. 

Nov,  28. 

virhereadeed,  ^N  Michadmos  term,  6  Geo.  S.  a  double  fine,  i.  e.  with  several 
of  •  fine,  no*"  A  writs  of  covenant  in  the  two  sevei^al  counties,  but  with  one 
ti?»ed"^^'^f  ^^^^^  concordandiy  one  concord,  note,  and  cyrograph,  (wbidi 
the  premiies  IB  good,  12  Setton  Pr.  479*  2  West.  Symh.  Fine.  8.  10.  b.  Dy.  997. 
iSc'than'Sy*^  P^*  **•)  ^^  levied  between  the  above  parties  of  the  "  two-an* 
ferriog  to  a  de-  thirtieth  part  or  share  of  the  navigation  of  the  river  Avon^  from 
tarred  to  a  de^  ^^  <^ity  of  Bath  to  ^Hatihan/^  mills  or  weir,  not  exceeding  the 
of  partnenhip,  ^^iA  Hanhanf%  mills  or  weir,  one  hundred  and  fifty  yards,  to- 

which  contain-  .  '  .  ^  ^      ~P 

tA  a  corenant  gether  with  all  tolls,  rates,  and  duties  for  the  carriage  of  pss* 
kiids'^h^co.  ^^^^S^^  *^d  goods  upon  the  same,  and  of  three  acres  of  land 
Tenant  had  been  with  the  appurteuauces  in  the  parishes  of  West  on,  Kelston^  Keyih 
lands  had'been  shom,  and  Hanhatn^s  in  the  county  of  Somerset,  and  of  the  two- 
purchased,  the  and-thirticth  part  or  share  of  the  navigation  of  the  river  Avmif 
mitted  to  be  firom  the  city  of  Bath  to  Hanhatn^s  mills  or  weir,  not  exceeding 
int^raof  the  ^^^  *^^  Honham^s  mill  or  weir  ope  hundred  and  fifty  yards,  to- 
lands  80  pur-  gether  with  all  tolls,  rates,  and  duties,  for  the  carriage  of  pas- 
under.  sengers  and  goods  upon  the  same,  and  of  three  acres  of  lanct 

b^?Lc!S^^^f  ^^^  *^®  appurtenances  in  the  parishes  of  Biiton  and  Salford  in 
newiy-erected  the  county  of  GlocesterJ*  In  the  deed  to  lead  the  uses  of  diis 
jpwksandbuiid.  ^^  jg^  Naoember  1765,  T.  Yeates  and  wife  and  others,  de- 
Frac  amended  scribed  to  be  the  devisees  under  the  will  of  John  Stagg,  conveyed 
prisions,  which  to  GUI  an  Undivided  two-and-thirtieth  part  or  share  of  and  in 
oMde  it  insen-  ^^  ji^^  Aoon,  fi-om  the  city  of  Bath  down  into  and  within  the 
A  writ  of  CO-  mill-pool  or  weir-pool  below  Hanhani^  mill  and  weir,  not  ex« 
bTt^n^^    ceeding  one  hundred  and  fifty  yards,  made  navigablci  useful^ 

from  one  coun- 
ty to  another,  nor  can  parishes  compriaed  in  wroof  coontiet  be  transposed  to  the  right  counties.    Bnt 
ndditiooal  parishesin  the  same  ooiinty  may  be  inserted^  where,  it  li  s^en  Vy  a  dear  rehrtien,  tM  MsB 
in  those  parishes  w*  intended  to  pass. 

and 
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and  paisabfle^  &r  bloatsi  ligfateirsy  and  otitfer  vessels^  in  pmUDde       It  It.', 
of  the  act  (10  Aan.  c.  8.  therein  named);  and  of  and  in  idl  landtf 
tenements,  and  bereditamentsy  purchased  by,  and  conveyed  to  ^ 

tbe  nse  of  the  copartners  and  undertakers,  mentibned  in  ft  cei^  Yuhrwk 
tain  indenture  of  the  11th  March  1794^  (of  whom  Jokn  St&gg 
was  one^)  their  heirs  and  assigns,  and  of  and  in  all  dividend^ 
profits,  priyilegesy  and  advantages  to  the  said  niidivided  Unttf^ 
second  port,  belonging  or  appertaining,  and  all  the  estate,  &0. 
bf  the  conusors  of  and  in  the  premises  by  virtue  of  the  said  act, 
indenture  of  copartnership,  and  will  oijohn  Staggj  or  otherwise* 
The  act  10  Ann.  c.  8.  (local  and  personal,)  entitled  an  act  for 
making  the  river  Avon^  in  the  counties  of  Somerset  and  Glocester^ 
navigable,  from  the  city  of  Bath  to  or  near  Hanham*s  mills,  re- 
citing that  the  clearing  a  passage  for  boats  upon  the  river  Awn 
from  Bathj  in  the  county  o(Somersetj  to  Bristol^  in  the  counties 
of  Somerset  and  Glocester^  would  be  beneficial  to  trader  em^ 
powered  the  mayor,  aldermen,  and  common  council  of  the  citf 
of  Bath^  their  successors  and  assigns,  and  such  persons  as  the;^ 
should  nominate  and  appoint,  their  deputies,  &c  at  their  pro* 
per  bosts  to  make  the  river  Avon  from  the  city  of  BatJij  down 
into  and  within  the  mill-pool  or  weir-pool  below  Hanham^a  mills 
and  weir,  not  exceeding  150  yards,  navigable,  &c.  and  to  use 
such  navigation  by  and  through  such  passages  and  watercourses 
into  the  said  river  as  they  should  think  fit,  and  to  set  out  and 
^point  towing-paths  for  men  for  haling  of  boats,  See.  making 
sads&ction  as  therein  mentioned,  and  upon  payment,  to  remove^ 
dig,  and  use  so  much  of  the  land,  and  ertet  works,  for  the  e& 
fccting  and  maintaining  the  navigation  as  they  should  think  re* 
qnisite*  In  the  prosecution  of  the  purposes  of  the  act,  several 
{Mircels  of  land  had  been,  before  passing  this  fine^  or  the  devise 
by  John  Stagg  after-mentioned,  purchased  by  the  proprietors  of 
the  navigation  for  making  locks,  cuts,  and  wharfs,  aifd  they  had  [  710  ] 
paid  a  satisfaction  to  certain  lahd  owners  for  the  damage  done 
to  the  land  in  making  and  establishing  thereon  public  towing^ 
paths  in  certain  of  the  parishes  through  which  the  river  passed, 
among  which  were  the  parishes  of  St,  James^  in  the  city  of  Bath^ 
and  Salford,  in  the  county  of  Somerset:  some  additicmal  bmid* 
ings  and  works,  not  mentioned  in  the  fine,  had  also  been  erect- 
ed and  made  since  the  purchaises,  but  before  the  finew  It  had 
been  now  objected  to  the  title  by  a  purchaser,  that  the  descrip* 
tion  of  the  navigation  in  the  fine  was  not  agreeable  to  the  descrip- 
tion; in  ^fe  act,  and  was  in  part  insensible:  that  the  purchased 

t  lands 
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ISlt.       hnds  in  the  parish  cyf  Si.  Jama^  Bal^  (which  was  not  maDtloB^ 
■  ed  at  all,)  and  in  that  of  Salfiand,  in  the  eom^  of  SommHf 

^j^       (which  was  fiilsely  described  as  in  Gioentenkire,)  did  not  psss 
TiAnn.      by  die  fine;  that  the  lands  in  Hmmam  did  not  passi  beoamt 
there  was  no  sudi  pariah  as  Hankm/fn  in  the  connqr  of  ft— nsrfi 
Hcamam  being  in  the  comity  of  GhcnUr^  and  beii^  a  hasakt 
within  the  parish  of  BiHon:  that  the  new  erectionai  bniKBiy 
purchased,  and  towing-paths,  ought  to  have  been  spedfied  in  dit 
fine^  and  that  the  number  of  acres  of  land  in  Somenei  comprisid 
in  the  fine  was  less  than  the  whole  that  had  been  purchased  be 
fiare  the  fine,  which,  therefore,  was  insufficient  to  Comprdieiiil 
it.     Pellj  Seijt.  in  Easter  term  1812,  moved  to  amend  the  fine^ 
!•  by  making  such  insertions  and  omissions  of  words  aa  wen 
.  necessary  to  render  the  insensible  description  of  the  na/rigatioa 
correct,  and  conformable  to  the  description  in  the  deed ;  S,bf 
inserting  the  parish  of  &.  James  in  the  city  of  Bath  /  3.  by  trsoh 
posing  the  parish  of  Hanhamit  from  the  county  of  Somend  to 
the  county  of  Glocesteri  4.  by  transposing  the  parish  of  Salfard 
firom  the  coun^  of  Glocester  to  the  county  of  Somerset  /  5.  iqr 
inserting  the  purchased  and  newly-erected  buildings ;  6.  by  sob* 
*    stituting  six  acres  of  land  for  three  i  and  ?•  by  adding  comoisR 
[  71 1  ]     of  pasture  (which  had  been  antiently  appurtenant  to  the  Isad 
purchased,  before  it  was  converted  to  locks,  wharfs,  and  wster« 
courses.)    He  conceived  this  amendment  was  warranted  by  the 
above  statement  of  the  deed  to  lead  the  uses,  and  by  an  affidsfitf 
which  stated  that  the  navigation  in  question  had  been  made 
under  the  recited  act;  that  in  fines  levied  of  other  shares  in  the 
same  property  the  premises  were  described  in  terms  similar  la 
those  now  sought  to  be  obtained;  that  the  lands  omitted  bad 
formerly  been  purchased  and  paid  for  by  the  proprietors;  that 
the  local  situation  of  the  several  premises  waa  such  as  above 
mentioned ;  that  the  proprietors  of  the  tolls  were  entitled  to  the 
premises  sought  to  be  inserted,  and  in  possession  of  them  so  fir 
as  their  public  nature  permitted  them  to  be  the  subjects  of  pos- 
session ;  that  the  present  vendor  believed  all  the  premises  had 
been  intended  to  pass  by  the  fine,  and  he  had  been  in  possession 
20  years  and  upwards.    Pell  urged  that  the  Court  would  bail 
no  difficulty  in  transposing  the  parishes  to  th^  proper  counticSi 
The  deed  to  lead  the  uses,  hi^  obsei*ved,  mentioned  aeithef 
county  nor  parish  for  any  parts  of  the  premises,  but  this  was  a 
double  fine  levied  in  both  counties.    Tlie  length  of  time  which 
the  vendor  had  already  possessed  the  pet^rty  was  a  bar  to  it 

firwieioH 
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^^ncdon  or  clectmeutf  and  4he^  amendmeot  was  ODljraakad.^       ^^l$» 

'HeatHj.J-  With  respect  to  transposing  die  parishes  frpm  -^3^ 
one  cQun^  to  another,  I  Qe^'er  remember  an  amendment  of  this  X&\-^ 
sort,  ^^^yrij;  of  cpvanan|;  is  a  real  nction,  .and  is  loca}.  .  If  a 
jgini^on  brii^.a  real  ac^on  in  ^nc  county,  liow  can  tbeCoiart 
amend  it'by  n)aking  it  to  be  an  action,  in  another  county  (^ 
"^^nfui  respect  to  the  amendments  prayed^  we  cannot  li^lpsuch 
extreme  negligence  as  this :  we  may  help  lesser  matters.:  if  par^ 
tieis  i^ill  employ  an  ignorant  man  to  do  their  business,  it  cannot 
be  helped. 

The  Court  rejected  the  application.  C  712  ] 

The  reporter  seeing  upon  e&auiiiiation  of  the  title,  that  the 
land  in  Hanliam  in  Glocestenhire  well  passed  as  comprized  in  the 
parish  of  Bitton  in  tliat  county.  Stork  v.  Fox^  Ov.  Jac.  120. 
Waldron  v.  Muscarily  1  Vent,  1/0.  and  that  the  enumeration  of 
the  parishes  of  Salford  in  Glocestershire^  and:  of^Han&am*^  in 
Somersetshire^  neither  of  which  had  existence,  was  mere  surplus^ 
age,  which  did  not  vitiate,  and  that  the  common  of  pasture. was 
dbsolete  and  immaterial ;  and  tlie  purchasers  consenting  to  take 
tlleir  chance,  upon  the  construction  of  the  insensible  descrip- 
tion of  the  river  in  Gloccsfershirc,  directed  a  fresh  application  ta 
be  made,  restricting  it  to  such  amendments  as  appeared  to  be 
warranted  by  the  muniments  stated  below.  Accordingly  in  thi^ 
term,  Lctis,  Serjt  moved  to  amend  that  branch  of  the  fine  only 
which  related  to  the  premises  in  tlie  county  of  Somersety  1.  by 
making  the  description  of  the  navigation  in  that  county  sen- 
sible, in  conformity  to  the  deed  of  uses,  and  on  the  authority  of 
Cookey  Plaintiff,  MillcSy  Deforciant,  atitc^  iv.  644*.;  2.  by  inserting, 
the  parishes  of  St,  Janies^  Bathy  and  Sal/ordy  in  the  county  of 
Somerset^  and,  3.  the  purchased  aud  late  erected  buildings  and 
works  under  the  description  of  five  messuages,  five  mills,  five 
warehouses,  five  stables,  five  quays,  five  wharfs,  five  tofts,  five 
gardens,  and  five  ways,  (of  wliich  last  a  fine  lies,  %  Ed,  3,  Jo.  I.Q. 
qjiP.,  tVest.  Sipnb.  Fincs^  s.  265.  ace.  depassagio,  ibid.)  and,  4.  by 
Bubstituting  ^^  bix"  for  ^<  three"  acres  of  land  upon  the  principles 
frequently  admitted  by  the  Court,  as  instanced  in  the  cases  of 
,  Demandant ;  Sha^sSy  Tenant;  HawkiiiSy  Vouchee^  arUe^  m*  74. 

HomCy  Demandant ;  ,  Tenant ;  Rossitery  Vouchee ;  antey  iv, 

366.     Strongy  Demandant ;  Stilly  Tenant ;  Drake^  Vouc/wc  ;  aiUe, 

('')  Alvl  iicc  Annn^mnusj  a/ile,  iii.  418.  acr. 

Yoh.  IV.  3  A  iv.  1.>.3 
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}6I8«       iy.  155.    Bjoyk^  Demandant s  Lacon^  Tenant;  Anguishf  VcUeheei 

-^ •'•     postj  V.  2.  and  Lambe^  Plaintiff;  Reasloji^  Deforciant;  pottfY* 

^^  %01*    The  faets  which  *weTe  relied  on  to  warrant  the  amend- 

ysATBi*      ment  were  as  follows :  the  deed  to  lead  the  uses  did  not  in  the 
L    7 IS  J    p|i|.0gis  enumerate  any  county  or  parishes,  nor  any  quantity  cf 
land,  but  it  purported  to  pass  all  the  premises  that  were  devised 
by  the  will  of  John  Stagg^  and  all  the  lands  purchased  br  the 
use  of  the  undertaking,  and  all  the  rights  given  by  the  act  of 
parliament.    The  will  of  John  Stagg  did  not  specify  the  qnaiH 
tity  of  land,  or  the  parishes ;  but  he  dcTised  to'the  defiorciantiy 
and  the  heirs  of  certain  of  them,  ^  all  his  share  and  interest  m 
the  copartnership  or  undertaking,  for  making  the  river  Jam 
navigable  from  Hanham  mills  to  the  city  of  Bath^     What  that 
share  was,  appeared  by  an  indenture  of  S2  parts  of  the  1 1th  dsf 
of  March  1 724,  by  wbidi,  after  reciting  that  the  set  of  10  Am, 
c.  8.  empowered  the  mayor  and  corporation  of  Bath^  their  oor 
minees,  and  assigns,  to  make  the  river  navigably  and  ledtiog 
that  by  indenture  of  the  10th  of  March  1724,  the  mayor  nd 
corporation  had  assigned  that  power  to  32  persons,  of  wlusii 
Jdin  Stagg  was  one,  the  said  John  Stagg  and  the  other  31  per* 
sons  mutually  covenanted  to  become  copartners  in  the  making 
cf  the  river  navigable,  and  also  in  the  purchasing  such  tracts  of 
land  adjoining  to  the  river,  as  were  needful  to  be  cut  into  wa- 
tercourses and  locks,  for  haling  paths,  and  other  necessary  waji* 
An  affidavit  now  produced  stated  conveyances  made  to  the  under- 
takers in  1 725,  of  certain  pieces  of  meadow  land  in  Sal/brd  Cowumm 
Meadf  in  the  parish  of  Sal/brd^  in  the  county  of  Somenetf  and 
certain  land  taken  out  of  a  meadow  called  the  Amery^  lying  next 
to  the  river  Avon^  in  the  city  of  Bath,  Slc,  ;  and  another  inden* 
ture  of  18th  December  1730,  between  the  same  parties  as  the 
last-mentioned  deed,  after  a  recital  whereof,  and  that  a  whtif 
and  warehouse  had  then  been  built  on  the  premises,  the  convey- 
ing parties  covenanted  with  the  purchasers  to  levy  a  fine  of  the 

r  714  3  same  premises  by  the  same  description,  and  to  the  uses,  of  tht 
foregoing  deed;  and  in  Michaelmas  term  4  G.  2.  a  fine  was  in 
pursuance  thereof  levied  of  the  same  premises  by  the  descriptioD 
of  one  warehouse  and  one  wharf,  with  the  appurtenances,  withis 
the  parish  of  St,  James,  in  the  city  of  Bath.  The  vendor^s  affi^ 
davits  stated  the  contents  of  these  several  documents,  and  that  the 
omitted  lands  were  in  the  respective  counties  and  in  the  respective 
parishes  sought  to  be  inserted ;  that  the  additional  buildings  had 
been  erected  before  the  date  of  the  fine  and  of  thewiU  of  JohnStagg, 

9CCord- 
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according  to  his  information  and  belief,  and  were  then  in  the        1812. 
occupation  of  the  proprietors  of  the  32  shares  in  the  tolls  and      " 
undertaking,  and  that  payment  had  been  anciently  made  by  the  ^^ 

undertakers,  as  was  witnessed  by  certain  deeds  poll,  of  sums  in  Yxates« 
compensation  for  the  injury  which  the  owners  of  certain  lands  in 
some  of  the  parishes,  wherein  they  did  not  purchase  any  estate^ 
permanently  sustained  by  the  public  easement  and  towing-paths 
thereon,  set  out  and  made  by  the  undertakers  under  the  powers 
of  the  act,  for  the  subjects  navigating  the  river;  that  the  vendor 
had  been  20  years  in  enjoyment  of  his  share,  and  that  he  be- 
lieved all  the  premises  were  intended  to  pass,  but  had  been 
omitted  through  neglect,  and  that  all  the  conusors  were  dead,  so 
lihat  no  new  fine  could  be  levied.  Lens  compared  this  to  the 
case  of  fines  of  shares  in  the  New  River  Company,  wherein 
omissions  of  very  numerous  parishes  had  often  been  amended* 

The  Courts  upon  these  affidavits,  and  inspection  of  the  deed 
to  lead  the  uses,  and  an  office  copy  of  the  devise  by  Jchn  Staggf 
without  difficult  permitted  the  amendment. 
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ARGUED  AND  DETERMINED  1813. 


IN  THK 


COURTS    OF   COMMON    PLEAS, 


AND 


EXCHEQUER-CHAMBER, 


IN 


Hilary  Term, 

tn  the  Fifty-third  Year  of  the  Reign  of  George  III. 


CoLLETT  V.  Bland,  Wilson,  and  Fisher.  '^««»  ^' 

« 

THE  plaintiff  sued  out  a  capias  against  Wilson  retamable      The  plaintiff 
on  the  essoin  day  of  Triniti/  term,  10th  June  1811.     The  JJ^uiStttirbtil 
defendants  Wilson.  Blandy  and  Fisher,  entered  into  a  bail-bond.  aJtiioiigh  tiie 

^  _     ,         -  I      .       J  1     o         '  original  action 

The  plaintiff  never  declared,  nor  obtained  any  rule  tor  tune  to  ii  oat  of  Court, 
declare  In  the  original  action,  but  took  an  assignment  of  th^  ing  when^^e" 
bail-bond,  and  sued  out  a  writ  thereon  against  the  bail  and  prin-  bail-bond  was 
cipal,  tested  the  11th  of  Afoy,  in  Easter  term  1812,  and  return-  *™*"* 
able  on  the  morrow  of  the  Holy  Trinity^  which  was  served  on 
the  28d  of  May. 

Lens,  Seijt.  had  obtained  a  rule  nisi  to  set  aside  the  proceed- 
ings in  this  action,  upon  the  ground  that  the  original  action  be-  [  716  ] 
ing  out  of  Court  for  want  of  a  declaration,  the  plaintiff  could 
not  afterwards  proceed  on  the  bail-bo]^d,  for  which  he  cited 
Piggott  V.  Trustej  3  Bos.  4*  P^^'  221.  and  Sparrow  v.  Neyler, 
2  Bl.  876. 

OnslaWf  Serjt«  now  shewed  cause  against  the  rule.    If  the 

plaintiff 


1813. 


COLLETT 

Wilson. 
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plaintiff  were  to  proceed  in  the  original  action  after  taking  an 
assignment  of  the  baitbondy  he  would  thereby  wave  the  assign- 
ment. 

Lens^  in  support  of  his  nile,  observed,  that  it  did  not  appear 
in  this  case  wl^eth^r  th^  original  action  w^  qqX  of  Court  bdbre 
the  plaintiff  took  the  assignment  of  the  bail-bond,  or  not:  if  it 
was  then  out  of  Court,  all  the  subsequent  proceedings  would 
have  been  irregular,  according  tp  Sparr&w  v.  Neyler,  if  it  was  no^ 
still  th^  plaintiff's  lacbe$  was,  according  to  Piggoit  v.  Trustee  a 
good  ground  for  an  application  to  the  equitable  jurisdiction  of 
the  Court  for  relief,  and  as  the  plaintiff  in  whose  knowledge  die 
fact  lay,  had  not  shewn  by  his  affidavit  that  the  assignment  was 
taken  before  the  original  action  was  out  of  Court,  it  must  be 
presumed  most  jstron^y  against  him. 

The  Court  held  that  the  circumstance,  that  the  original  action 
was  oi;t  of  Court,  would  not  aid.  the  defendabts*  The  counsel 
for  the  defendants  did  not  explain  how  it  was  either  usual  or 
prudent  to  proceed  in  the  original  actipn  after  proceeding  against 
the  bail.  It  did  not  appear  to  the  Court  how  any  thing  that 
took  place  in  the  original  cause  after  the  action  against  the  bail 
was  coinmi^ce<ji  Qonld  be  material  thieretc^  and  th^ 

Discharged  the  mle. 

The  officers  agreed  it  never  was  usual  in  such  case  to  proceed 
^  the  original  action. 


CT17  3 


SiFFKIN   V.   GlOVEJI. 


Jen.  23. 

A  licence  to  r  |  ^HIS  was  an  action  upon  a  policy  at  and  from  London  to 

trade,  which  i>       ft  • 

tQ  expire  on  a  -^  Archangel^  and  back  again  to  London^  The  vessel  sailed 
wU^prntert'the  ^nder  a  licence  from  the  king  in  council,  to  trade  in  grain,  and 
adventure  bcr  certain  Other  specified  articles,  which  was  tp  continue  in  foKC 
ifit  be  protract^  till  the  29th  of  September  1810:  an  order  in  council  extended 
^•^'h  VheH-  ^^^  ^™®  of  all  licences  which  were  to  expire  on  that  day,  to  the 
censed  party  1st  of  January  1811.  The  ship  proceeded  on  her  voyage,  and 
"^Tild  whl!t^'a  anived  at  Archangel  on  the  26th  o{  August  1810,  and  her  cargo 

homeward  car-  was  Confiscated  by  the  Russian  governnient,  that  occasioned  de- 
go,  shipped  ,  ^       r   n  y  1  •  -I 

without  laches    lay:  ou  the  18tn  of  September  }B10,  the  captaui  received  per* 

after  the  licence 

expired,  was,  throui^h  perils  of  tl^e  sea,  necessarily  unladen  in  the  course  of  the  voyage,  apd  destfojei 
by  fire  on  shore^  held  that  the  licence  protected  a  cargo  of  the  speciiicU  goo<)Sa  substituted  for  the  ctr^ 
j^,  burnt. 

6  missioa 
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mission  to  ship  a  cargo  for  a  neutral  port;  she  conid  not  how-        (813. 
€ver  complete  her  loading  till  the  l6th  of  October:  that  cargo       — ^^— 
was  pitch,  tar,  and  mats.     The  ship  sailed  on  her  homeward  ^, 

Toyage,  but  was  obliged  to  put  back  and  winter,  being  impeded      Glover. 
by  floating  ice,  and  having  been  stranded,  she  was  obliged  to 
unload  for  the  purpose  of  repairs,  and  the  mats,  which  were  not 
taken  on  board  for  dunnage,  but  constituted  a  considerable  part 
of  her  cargo^  were  destroyed  by  fire:  the  ship  was  reloaded  with 
"wbeat,  having  lain  in  that  place  long  enough  to  correspond  with 
JBnglandy  and  receive  directions  so  to  do,  and  to  proceed  to  Leith 
tat  orders.     The  owners  in  England  obtained  another  licence 
ibr  the  Anna  Maria  to  return  from  Archangel  to  Leith  witli  a    . 
eargo  of  grain,  &c.  which  licence  not  being  with  the  ship,  h^r 
clearance  with  the  cargo  of  wheat  could  not  be  indorsed  on  it  at 
liie  time  of  her  obtaming  it.    Shepherd^  Seijt  for  the  defend- 
tfits,  contended  the  adventure  was  not  sufficiently  protected  by 
the  first  licence,  because  it  required  the  clearance  to  be  ind6rsed; 
4iiid  the  clearance  of  the  substituted  cargo  was  not  indorsed; 
-secondly,  because  that  licence  was  directed  and  had  been  ap^     [718] 
-plied  to  a  different  homeward  cargo,  and  also  because  it  bad  ex- 
pired before  6h4)ping  this  cargo;  nor  by  the  second  licence,  be- 
<^ause  the  ship's  clearance  with  the  second  cargo  was  not  indorsed 
thereon,  and  also^  because  if  the  ship  sailed  for  London^  the  se- 
^cond  licence  legalized  a  difierent  voyage  from  that  on  which  she 
sailed ;  and  that  if  she  sailed  for  Leith^  the  plaintiff  could  not 
recover,  because  that  was  a  deviation  fiK)m  the  voyage  insured. 
GibbSf  J.  before  whom  the  cause  was  tried  at  the  London  sittings 
B&er  Michaelmas  term  1812,  was  of  opinion  that  the  original 
licence  sufficiently  protected  the  cargo,  but  reserved  the  objec- 
tions, subject  to  which  the  jury  found  a  verdict  for  the  plaintiff. 

Shepherd^  Serjt.  now  moved  to  set  aside  the  verdict  and  have 
a  new  trial,  upon  the  same  objections.  It  had  been  ruled  that 
this  cargo  of  wheat  was  not  protected  by  the  first  licence,  in  a 
iCause  of  Siff'kin  v.  AHmdl  {a)  on  this  same  policy,  tried  before 
Lord  EUenborough^  C.  J.  (which  case  was  also  cited  at  the  trial.) 
He  also  urged  that  the  owners,  by  obtaining  a  new  licence,  had 
shewn  that  they  elected  to  abandon  the  former  licence,  even-  if 
it  would  have  otherwise  served  them. 

Mansfield,  C.  J.  The  plaintiff  had  a  licence  which  was 
sufficient :  he  thought  he  had  not  one,  and  he  obtained  another, 
which  did  not  serve  him :  lJ^^  how  did  that  control  the  effect  of 


(a)  See  Siffki^  ^  ^^^  I  MauU  ^  S«lwi|n,  39, 


the 
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SlFPKIN 

V- 
GI.OVER 


1813.       .the  efficient  licence,  which  he  before  had?    There  is  nothing' is 
the  objection. 

G1BBS9  J.     Lord  Ellenborough  himself  has  since  told  me  that 
the  case  cited  went  oiF  on  the  ground  that  the  delay  which  aroae 
before  shipping  the  first  homeward  cargo,  was  not  sufficientlj 
[  719  3     accounted  for.    The  case  then  stands  thus.    The  ship  sails  witb 
a  licence,  which  is  to  expire  on  a  certain  day.     A  delay  bad 
arisen,  which  was  most  satisfactorily  accounted  for,  and  the  canse 
of  it  is  not  removed  until  after  it  had  become  physically  impos- 
sible that  she  should  get  her  cargo  before  the  day  first  specified. 
On  the  16th  of  October  she  does  get  her  cargo,  «nd  as  she  is 
coming  home,  a  great  part  of  her  cargo  is  burnt;  and  the  own- 
ers finding  that  it  was  more  expeditious  to  bring  home  a  cargo 
of  wheat  than  to  obtain  pitch  and  tar,  and  to  make  up  the  de&- 
.ciency  of  *the  mats  that  were  burnt,  for  the  sake  of  expeditkn^ 
they  so  load  the  ship,  and  she  brings  home  the  wheat;  therebj 
better  answering  the  purpose  of  the  persons  who  granted  die 
licence,  and  of  those  who  obtained  it.    The  owners  procured  a 
new  licence,  for  a  voyage  from  Archangel  direct  to  Leiih^  and 
the  defendant  contended  that  this  was  a  deviation,  but  the  cap- 
tain swore  it  was  only  his  intent  to  touch  at  Leith  for  his  instrac- 
tions,  and  proceed  to  London :  the  captain  did  not  even  know 
that  there  existed  a  new  licence :  the  parties  applied  for  the  new 
licence  ea:  nuyori  cauield,  but  they  were  under  a  mistake  in  think- 
ing the  old  licence  would  not  protect  them. 

The  rest  of  the  Court  concurred  in  refusing  the  rule. 


[  720  ]  BuRNE  V.  Richardson. 

Jan,  VI, 

A  termor,  who  r  |  ^HE  duke  of  Bedford  had  demised  stalls  in  Caoent  Garden 

tenant^'cannoti  -*-  market  to  HugheSj  and'- Hughes  had  underlet  to  the  plain- 
after  his  term     ^[ff  ^  tenant  from  week  to  week.     Hushesh  term  beinfir  expired, 

expired,  eniurce  ^  "^     ,  . 

the  continuance  the  duke  of  Bedford  had  circulated  a  printed  notice  among  all 

tenancy°by  dis-  ^^  under-tenants,  stating  that  Htighes's  term  was  expired,  and 

tress,  if  the  un-  that  they  werc  to  pay  him  no  more  rent.     Afler  the  expiration 

fuses  to  acknow-  of  the  term  Hughes  continued  to  claim  the  rent  of  the  plaintiff 

ledge  him  as 

landlord,  or  pays  him  under  threat  of  distress.  Although  the  under-tenant  still  retains  the  posscssioo. 
SembUf  that  a  tenant,  whose  under-tenant  retains  the  possession  alter  the  term,  is  not  liabJe  for  mesot 
profits.     Per  Mansfield,  C.  J. 

'7  for 
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his  stall,  who  paid  it  several  times  under  a  protest  that        181S. 

yJies  had  no  right  to  it,  in  order  to  avoid  a  distress.      At       ^T    ^^^ 

Burks' 
^h  he .  refused  to  pay  the  rent  any  longer,  whereupon  the  ^ 

^ndant,  as  the  bailiff  of  Httghes^  distrained,  fend  the  plaintiff  Richawmok. 

ught  trespass,  and  at  the  Middlesex  sittings  afler  Michaelmas 

a  1812,  before  Mansfield,  C.  J.  recovered  a  verdict  for  3/.  18^. 

ch 

3tosset,  Serjt  for  Vaughan,  Serjt.  now  moved  to  set  aside, 

tending  that  inasmuch  as  the  ground-landlord  was  entitled 

'ecover  this  sum  from  Hughes,  under  the  title  of  mesne  pro- 

,  it  would  be  no  hardship  on  the  plaintiff  that  the  distress 

uld  be  held  good,  because  the  duke  was  entitled  to  consider 

^hes  as  holding  over  through  the  medium  of  the  plaintiff,  and 

refore  might  maintain  an  action  against  him  for  mesne  pro- 

The  plaintiff,  knowing  that  Hughe^s  term  had  expired, 

i  nevertheless  paid  hini  rent  subsequently  accrued,  and  had 

reby  recognized  him   as  his^  own  landlord,  and  was  now 

)pped  from  contesting  his  title. 

ilANSFiELD,  C.  J.     The  duke  may  recover  against  the  plain- 

for  mesne  profits  the  same  sum  which  Hughes  now  contends      [  721  J  . 

plaintiff  is  bound  to  pay  for  rent  to  himself,  but  must  not 

defendant  in  an  action  for  mesne  profits  be  the  person  in 

iial  possession  and  trespassing? 

i^iBBS,  X     The  plaintiff  was  weekly  tenant  under  Hughes,  as 

ghes  was  under  the  duke ;  both  their  terms  expire,  and  both 

e  notice  of  the  determination  thereof.     The  plaintiff  says, 

ir  term  is  up,  I  will  pay  you  no  more  rent,  but  I  pay  the  mo- 

'  to  prevent  a  distress :  and  it  is  said  this  is  to  enable  Hughes 

listrain,  when  the  plaintiff,  at  last,  declines  paying  any  longer. 

his  was  rent  due,  was  it  due  by  privity  of  contract,  or  privity 

»tate?  I  conceive  by  neither.     There  is  no  pretence  for  the 

tion. 

Rule  refused. 


=e= 


Rule  of  Practice.  jaru  2T. 

^HE  Court  on  this  day  again  promulgated  their  rule  that  no     Two  days' no- 
motion  for  a  new  trial  would  be  entertained  imless  two  days  ^f  ^oUon  for^ 
ivious  notice  should  be  given  of  the  motion  to  the  Judge  who  new  trial. 
1  tried  the  cause,  that  he  might  be  enabled  to  bring  down  his 
;es  of  the  evidence,  and  have  them  ready  in  Court  at  the  time 
en  the  motion  should  be  made, 

(IN 
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(IN  THE  EXCHEQUER-CHAMBER.) 
Ftb.  1.  Anonymous. 

•ffl^M^n''"  Q^SELEE  moved  for  interest  on  the  affirmance  in  error  rf 
enorofajadg-  .        a  Judgment  obtained  on  a  recognizance  of  bail,  in  the 

S2^  Wc^n  ^^  ^^  ^V*  ^^^*-    The  Court  refused  it  on  account  of  the 
theWng's         difference  between  the  form  of  the  recognizance  in  the  Court  of 

Xang^s  Benqky  and  that  in  the  Common  Pleas^  being  in  the  Kai^s 

Bench  confined  to  the  amount  of  the  debt. 


•^«-*8»  Levin  v.  Newnham. 

plitte^wh^*8*  T^HIS  was  an  action  upon  a  poKcy  effected  upon  the  sli^ 
veseel  casti  an-  X  Harmony^  on  a  voyage  to  the  Baltic^  with  liberty  to  wik 
bar  po^  of'di!!^  ^^  ^7  P^^^  ^^  information,  and  the  other  extensive  powers 
f  **th^  "  *'*^'  given  at  this  time  to  the  assured  in  similar  policies,  and  the  Mp 
a  quegtion  of  was  warranted  free  fron^  capture  in  her  port  of  discharge.  Tie 
^^'  cause  was  tried  before  GibbSf  J.  at  the  sittii^  after  Michadma 

term,  1812,  when  it  was  proved  by  the  mate  of  the  vessel,  thst 
the  vessel  arrived  off  Pillauj  deeply  laden,  and  cast  anchor  in 
Pillati^roadSj  two  German  (or  eight  English)  miles  from  die 
khore,  in  ten  fathoms  water,  in  order  to  enable  the  supercargo 
to  get  information  from  the  land.  It  did  not  appear  that  die 
master  had  received  any  previous  intelligence  of  danger  at  PS* 
ItuL  The  vessel  was  there  captured.  She  could  have  come  in 
neitrer  to  the  shore,  if  the  master  had  so  chosen,  without  un- 
loading. There  was  a  considerable  struggle  upon  the  point  whe- 
ther she  had  dropped  anchor  there,  merely  for  the  purpose  of 
£  723  ]  the  supercargo's  going  on  shore  to  obtain  information  to  enable 
him  to  select  his  port  of  discharge,  or  whether  she  cast  anchor 
because  she  had  already  chosen  Pillau  as  her  port  of  discharge. 
The  charter-party  described  Pillau  as  her  destined  port,  with 
liberty  to  call  at  CarUham  for  information.  The  invoice  and 
hill  of  lading  spoke  o(  Pillau  as  the  port  of  discharge.  The  de* 
iendant  assuming  that  such  was  the  case,  insisted  that  the  on- 
dierwriter  was  protected  by  the  warranty.  Gibbsy  J.  told  the 
jury  that  this  'wes^primd^fiieie  evidence  of  an  intent  to  go  to  Pil- 
lau as  tlie  market,  but  he  directed  them^  that  the  owner  might 

alter 
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alter  that  intent,  and  might  either  suspend  it,  and  wait  for  in-        1818« 

formation  whether  it  were  safe  to  go  into  Pillau  or  not,  or  that      

he  might  wholly  alter  it;  and  if  be  bad  suspended  his  intention,        ^^^ 

then,  until  he  had  made  up  his  mind,  Pillau  was  not  his  port  of   Newnham* 

discharge ;  and  the  learned  judge  left  it  to  the  jury,  whether, 

npon  the  whole,  they  thought  he  had  made  it  his  port  of  dis- 

<^arge  or  not,  but  reserved  liberty  to  the  plaintiff  to  move  fbr 

a  new  trial,  subject  whereto,  the  jury  found  a  verdict  for  the 

plaintiff. 

Pell^  Seijt.  now  moved  to  sqt  aside  the  verdict,  and  have  a 
new  trial  in  this  and  two  other  causes.  He  said  he  meant  to 
make  two  great  questions :  first,  that  the  evidence  had  establish- 
ed the  fact,  that  the  assureds  had  made  Pillau  their  port  of  dis- 
charge; secondly,  that  the  vessel,  when  captured,  was  within 
the  port.  The  doubt  was,  whether  it  were  not  a  mixed  ques- 
tion of  law  and  fact^  whether  the  ship  at  the  time  of  the  cap- 
ture, were  in  port  or  not ;  though  there  was  circumstances  in 
Dalgleish  v.  Brooke^  15  East,  SOS.  which  did  not  exist  here: 
he  intimated  that  the  learned  judge  had  reserved  the  point,  ixk 
consequence  of  a  difference  in  opinion  between  this  Court  and 
the  Court  of  Ktn^s  Bench,  as  that  Court  had  expressed  their  C  724  ] 
sentiments  in  the  case  of  Dalgleish  v.  Brooke,    [^The  Court  de-  . 

nied  that  there  was  any  difference  between  the  judgment  of  the 
two  Courts,  as  the  opinion  of  this  Court  was  expressed  in 
Keyser  v.  ScoHj  ante,  660.  The  &ct8  in  Dalgleish  v.  Brooke  did 
not  support  the  doctrine  there  laid  down ;  but  this  Court  ad- 
hered to  the  doctrine,  not  relied  on  the  facts  of  that  case.] 

MANSYtELs,  C  J.  In  thia  case^  t  h0f«  DO  donfal^  dwt  JPCZf u 
was  intended  to  be  the  ship's  port  of  diadrarg^  if  h  wmo  safe : 
tiM  diarter-party  is  made  on  the  4th  oSSeptember:  but  ait  a  fub» 
•eqoent  time,  the  10th  of  Septembery  the  time  of  making  the  po-^ 
Key,  the  assurance  is  declared  to  be  to  any  port  or  ports  of  dis-* 
diarge  in  the  BaUie.  It  would  indeed  be  utter  madaeis  in  the 
present  political  state  of  Europe^  for  an  owner  absokitely  aend  ir^ 
TCPTOcably  to  fix  in  this  country  a  ship's  port  of  discharj^;  and 
I  cannot  think  that  either  the  owner  or  the  master  of  a  vessel 
would  do  it  Extraordinary  powers,  are  now  giisen  to  toach  and. 
■tq^  at  any  port  or  ports  for  information,  ^^ccordkig  to  aU  evi- 
dience,  as  well  as  I  recoUeet^  there  is  no  instance  of.  a.  ship  be^ 
ginning  to  lighten  so  far  as  eight  miles  &om  the  shore :  they 
C98t  anchor  at  that  distance  for  information  only. 

The  Court  refused  the  rule^ 

iPENSOV, 
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Tkb.  3.  Penson,  Executrix,  v.  Johnson. 

« 

'An  attorney's  fTHHIS  was  an  action  brought  to  recover  the  amount  due  ta 

bill  may  be  re-       |  /•  . 

ftrredfbr  tax-      JL     the  testator  for  business  done  by  him  as  an  attorney;  and 

biS'^Mutor'  the  defendant  had  before  appearance  obtained  a  rule  nisi  that 

who  tnes  on  it  the  bill  might  be  referred  to  the  prothonotary  for  taxation,  and 

[  725  ]     that  the  proceedings  might  be  stayed  upon  payment  of  what 

should  be  found  due,  and  the  costs* 

Shepherd,  Serjt.  now  opposed  this  rule  upon  two  groundsi 
first,  that  the  defendant  could  not  be  heard  before  appearance; 
secondly,  that  according  to  the  authorities  of  Lee  Executor  v. 
Knight  J  Barnes,  119.;  and  Chappie  and  another  executors  d 
.Gough  V.  Chapman,  Barnes,  122.  after  the  attorney's  death  the 
bill  was  no  longer  a  subject  of  taxation. 

The  Court  held,  as  to  the  first  pointy  that  it  was  the  daily 
practice  to  grant  defendants  before  appearance  a  summons  for 
payment  of  debt  and  costs ;  and  as  to  the  second  point,  that  the 
practice  was  otherwise  in  the  Court  of  King's  Bench,  and  in 
conformity  thereto,  they  made  the  rule  to  refer  the  bill  for 
taxation, 

Absolate. 


Reyner  v.  Hall. 

Fehi  3. 

A  ship  was  in-  r  |  ^HIS  was  an  action  upon  the  same  policy  on  which  the 
ed  free  of  cap-  X.  plaintiff  recovered  against  Pearson,  ante,  p,  662.  Upon 
A  Mteran^  the  receipt  of  the  letters  mentioned  in  that  case,  stating  that  the 
nouncing  her  Constantia  had  been  taken  at  Swinnemund,  being  forced  into  port 
JTtobe  in  port,  by  heavy  gales  the  parties  supposing  that  the  capture  was  of  the 
^  ^^!!?|  ****  nature  designated  by  the  warranty  against  seizure  and  capture 
and  assured  ad-  in  port,  and  that  therefore  the  risk  had  never  attached,  adjusted 
inCTret^e?'^'  on  the  back  of  the  policy  a  return  of  the  premium,  to  which,  ♦as 
and  the  latter  is  usual,  the  defendant  signed  the  initial  letters  of  his  name,  and 
the^remium.'  afterwards  actually  paid  the  money;  whereupon  the  plaintiff's 
I*  'ft^aj^*  broker  struck  out  the  defendant's  initials  with  a  pen,  but  acci- 
capture  was  not  dently  Omitted  to  strike  out  his  name  from  the  subscription  on 

in  port.    Held 

that  the  assured  was  not  precluded  by  the  adjustment  and  repayment  from  recovering  on  the  policy. 

Whether  the  underwriter's  name  bad  been  struck  off  the  adjustment  only> 

Or  off  the  policy  also. 

[  ♦Tae  ]  the 
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:  &ce  of  the  policy.     In  the  case  of  another  policy  upon  the       .181S« 

le  risk,  the  defendant's  subscription  on  the  face  of  the  policy,      

w^i  as  his  initials  set  against  the  adjustment  on  the  back,  ^ 

re  struck  out  after  repajnnent  of  the  premium  to  the  assured*        Hatj.. 

t  when  the  plaintiff  became  more  fully  acquainted  with  the 

:amstances,  he  insisted  that  the  loss  had  been  occasioned  by 

isk,  against  which  he  was  protected  by  the  insurance,  and  he 

ijiight  this  action.     Upon  the  trial  of  the  cause  at  the  sittings 

sr  Hilary  term  1812,  the  jury  found  a  verdict  for  the  plaintiff, 

I  VaughoHj  Serjt.  had  in  Easter  term  1812,  obtauofied  a  rule 

i  to  set  it  aside,  against  which 

Siepherd  and  Best^  Seijts.  now  shewed  cause.    They  admitted 

it  while  both  parties  were  ignorant  of  the  fact,  they  might;  if 

ly  had  pleased^  have  entered  into  an  agreement  upon  that 

)und,  to  rescind  their  contract;  but  that  was  not  this  case. 

*xe  the  parties  settled  the  account  upon  a  belief,  that  they 

ew  the  fact,  but  they  were  mistaken ;  and  as  they  had  pro*  ^    ; 

ided  to  make  an  adjustment  under  that  mistake  of  the  fact, 

len  the  fact  was  cleared'  up  they  were  restored  to  their  ori- 

lal  situation.    They  admitted  that  where  both  parties,  know- 

r  the  fact,  come  to  a  settlement  on  a  mistake  of  the  law,  they 

s  bound  thereby  (a).     Da  Costa  v.  Fritkf  Burr,  1966.  would 

obtless  be  cited,  but  it  was  not  applicable.     Park  an  Ins.  6th 

vol.  L  p.  167.  The  Court  in  commenting  on  that  case,  take 
t  distinction,  that  there  the  loss  was  total  at  the  time  of  the 
justment  and  payment,  and  therefore^  although  subsequent 
cumstances  changed  it  to  a  partial  loss,  the  settlement  should  [  727  1 
t  be  rescinded;  otherwise,  if  it  had  become  a  partial  loss  be* 
"e  the  adjustment.  But  here  was  no  change  in  the  circum- 
nces  of  the  vessel.    The  capture  was  always  a  loss  protected 

the  policy,  although  the  parties  did  not  know  whether  the 
3t  where  the  loss  happened  was  within  or  without  the  port, 
le  plaintiff  had  received  a  part  when  he  was  entitled  to  the 
lole,  which  was  no  accord  and  satis&ction.  And  he  was  not 
und  by  the  mistake. 

Vaughan  and  Rough,  Serjts.  contra.  In  Beyner  v.  Pearson, 
sre.  was  no  adjustment.  The  plaintiff  recovered  on  the  merits, 
ere  the  plaintiff  was  concluded  by  the  settlement.  Bilbie  v. 
ifnlei/f  2  East,  469.  Where  a  party  pays  money,  having 
her  the  knowledge,  or  the  means  of  knowledge  of  the  true 
kte  of  the  facts,  he  cannot  recover  it  back.     There  the  under- 

(<t)  Sec  BrUbane  v.  Daaesypost*  v,  143. 

writer 
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ISIS.  writer  wlio  paid  had  omitted  to  read  a  letter  which  waft  put  into 
his  hands.  No  new  fiicts  had  been  discovered  in  the  present 
case  since  the  adjustment :  the  parties,  when  they  made  it$  coin 
Hall.  atrued  the  facts  stated  as  amounting  to  an  arrival.  Under  the 
circumstances,  the  spot  where  she  was  taken  must  be  conudered 
as  the  ship's  port  of  discharge,  because  she  had  selected  it  ibf 
wvlA.  DalgUhh  v.  Brooke^  15  EasU  895.  The  parties  so  con* 
aidered  it,  and  if  they  were  mistaken,  it  was  a  mistake  in  pdnt 
of  law,  which  would  not  enable  the  plaintiff  to  alter  the  present 
state  of  things.  Da  Cosia  v.  Frith  was  strongly  in  &voiir  of  the 
defendant.  There  was  a  marked  distitfction  between  m^re  $i* 
justment  and  actual  payment.  Herbert  v.  Champion^  1  Campb. 
1S4.  Shepherd  v.  Cheaoier^  1.  Omph,  874.  note  of  tfie  reporter, 
which,  as  is  observed  in  1  Park  on  Ins.  .6th  ed.  167.  ia  rtatj  sell* 
aible  and  learned. 

Mahsyield,  C  J.  The  Mp  was  lost.  The  defence  made  (a 
[  728  ]  this  action  was  in  some  respects  similar  to  that  made  In  insny 
of  the  Pillau  cases,  that  the  ship  was  captu^red  in  por^  where 
she  was  warranted  by  the  assured  to  be  free  of  capture.  Upoil 
that  question,  however,  the  plaintiff  was  clearly  ^ititled  to  reco* 
ver.  But  in  answer  it  is  urged^  that  the  plaintiff  having  re* 
ceived  a  return  of  the  premium,  which  could  only  be  due  on  die 
event  of  the  ship's  having  arrived,  the  plaintiff  could  not  reooter 
for  a  loss.  In  Pearsor/%  case,  the  only  witness  examined  stated, 
that  the  return  of  premium  was  accepted  on  the  supposition  that 
the  ship  was  actually  at  Swinnmnmd  when  she  was  taken.  Is  not 
this  then  the  case  of  money  paid  under  a  mistake  of  iact?  I 
think  it  is,  and  that  this  transaction  does  not  defeat  the  plain* 
tiff's  right  to  recover. 

GiBBs,  J.  I  am  of  the  same  opinion.  The  defendant  sajSf 
(ingeniously,)  that  it  was  a  mistake  of  the  law,  and  that  it  ws^ 
agreed  that  the  place  where  the  ship  was  taken  should  be  con- 
sidered as  being  at  all  events  the  port.  But  this  is  not  a  correct 
representation  of  the  case,  it  was  considered  that  the  ship  was  in 
point  of  fact  actually  at  the  port  of  Swinnermmd. 

The  Court  held  that  there  was  no  distinction  in  favour  dP  the 
defendant  upon  the  policy  which  had  been  actually  canceHeB. 
It  was  only  the  case  of  an  instrument  destroyed  by  mistake. 

Rule  discjiarged. 


WUXIAMS 
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ISIS. 


WiLUAMs  V.  Land.  Feb,  a. 


T  ENSf  Serjt.  had  obtained  a  rule  nisi  for  chaDging  the  venue      Jp  caw,  the 
from  Devon  to  Cornwall.    The  action  was  a  case  for  over-  ^^mm  of  action 
turning  the  plaintiff  in  a  stage-coach  in  a  journey  from  Exeter  ^^'  ^  ^' 
to  Falmouth^  at  the  Cornish  end  of  the  bridge  erected  across  the  tain  the  fenue, 
Tamar,  which  divides  the  two  counties.  '^^  ^^^ 

Besiy  Seijt  opposed  the  rule,  firsts  upon  the  ground  that  the  J™7  ^ 
contract  for  conveying  the  plaintiff  was  made  in  Exeter :  but  the 
Court  beldi  that  though  that  circumstance  would  have  been  an 
answer  to  the  application  if  the  action  had  been  4zssumpsit,  yet  that 
in  tort  it  was  immaterial  to  the  cause  of  action.  Best  then  urgedt 
that  the  negligent  driving  must  have  begun  in  the  county  ci 
JJevonf  before  the  coach  had  crossed  ihejUum  aquae. 

Per,  Curiam*    The  negligence  would  have  been  no  cause  of 

action,  if  the  injury  had  not  been  sustained. 

Lens  made  his  rule 

Absolute. 


T 


Raggett  v.  Axmore.  r  75Q  ] 

Feb.  4. 

HIS  was  an  action  upon  a  bill  of  exchange^  brought     The  acceptor 
against  the  acceptor.    It  was  tried  before  Man^ld^  C  J*  acaNnmoda- 
at  the  sittings  after  the  last  Michaelmas  terra,  when  the  defence  ^^  ^^^^^ 
attempted  to  be  established,  was,  that  the  acceptor  had  accepted  discharged  by 
the  bill  for  the  accommodation  of  the  drawer,  without  conside-  ^^^^^ 
ration ;  and  that  the  holder  haid  since  given  time  to  the  drawerf 
which,  according  to  the  doctrine  laid  down  in  Laxton  v.  Peattj 
2  Campb.  185,  in  the  case  of  an  accommodation  acceptance^  dis- 
charges the  acceptor.    The  jury  found  a  verdict  for  the  plain* 
tiff,  and  Vaughan,  Seijt.  rdying  on  the  same  authori^,  now 
sought  to  set  it  aside  and  have  a  new  trial. 

Mansfield,  C.  J.  It  is  probable  that  the  bill  was  accepted 
without  consideration,  but  there  was  no  sufficient  evidence  of 
that  fact,  and  therefore  the  point  relied  on,  does  not  arise.  Ne- 
vertheless, except  in  the  case  cited  from  Campbell^  it  never  was 
known  that  any  thing  passing  between  other  parties  could  dis- 
charge an  acceptor,  but  in  the  present  case  it  is  unnecessary  to 
decide  that  question  (a). 

(a)  Sea  Feniitm  ▼.  Pxock,  pott.  ▼•  199* 

Leach 
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Feb.^ 


Leach  v.  Hewitt, 


One  who  with-  ^  |  ^HIS  was  an  action  upon  a  bill  of  exchange  purporting  to 
Sonrbut  with-  -■>-  be  dated  from  the  Northampton  Bank,  22  Sept.  1811,  and 
out  fraud,  in-     to  be  drawn  by   W.  Crooke,  as  airent  for  Itosers.  Crootcj  and 

dorses  a  bill  m^  "^  i-i  ii-»>  i 

which  both  the  Company,  upon,  and  pur}X)rtmg  to  be  acc^ted  by  Mogers,  and 
ceptor  are^fict^  ^'  ^^>  Lombard  Street^  in  favour  of  the  defendant  or  order. 
tious  persons,  is  Upon  the  trial  of  the  cause  at  the  London  sittings  after  JFfiZMy 
ticeofthe^  term  1812,  before  Mansfield^  C.  J.  it  appeared  that  the  bill  bad 
honor  of  the      been  indorsed  by  Hewitt,  si  the  request  of  a  person  named 

Cattle,  who  had  passed  it  to  Rohson,  who  had  passed  it  to  Per^ 
who  transferred  it  to  the  plaintiff  for  a  valuable  consideration; 
viz.  in  payment  for  some  wine.  When  the  biU  was  due,  Damim 
and  Co^'the  bankers  of  the  plaintiff  attempted  to  present  it  for 
payment  according  to  the  direction,  but  found  no  such  house  ai 
Rogers  and  Co.  in  Lombard  Street,  nor,  upon  enquiry,  was  there 
any  such  house  as  Rogers,  Crooke,  and  Co.  constituting  the 
Northampton  Bank,  and  the  bill  was  a  mere  &brication  of  Cot* 
tWs,  who  assumed  the  style  of  Rogers,  Crooke,  and  Co.  for  the 
purpose  of  fraud.  After  four  days  the  holder  found  the  defend- 
ant, who  lived  in  ClerkenweU^  and  at  first  denied  his  signature^ 
but  afterwards  confessed  it  The  officer  had  no  difficulty  in 
finding  him  to  arrest.  The  defence  was,  that  he  had  not  had 
due  notice  of  the  dishonor  of  the  bill.  On  the  other  hand  it 
was  urged,  that  the  d^endant  had  taken  the  bill  without  coDii- 
deration,  and  therefore  was  not  entitled  to  notice,  inasmuch  as 
the  drawer,  who  was  a  fictitious  person,  clearly  had  no  value  in 
the  acceptor's  hands,  who  was  also  a  fictitious  person.  There 
was  no  evidence  that  the  defendant  was  party  to  the  fraud. 
[  732  ]  Mansfield,  C.  J.  directed  the  jury,  that  if  the  defendant  were  a 
party  to  the  fraud,  he  was  not  entitled  .to  notice,  but  that  if  fail 
conduct  was  not  fraudulent,  but  he  took  the  bill  innocently,  he 
was  entitled  to  notice ;  whereupon  the  jury  found  that  the  dfr 
fcndant  was  not  privy  to  the  fraud.  The  plaintiff  was  nonsuited 
for  want  of  notice. 

Vaughan,  Seijt.  in  Easter  term  1812,  obtained  a  rule  ntisi  to 
set  aside  the  nonsuit,  and  have  a  new  trial,  upon  the  authority 
of  De  Berdt  v.  Atkinson,  2  H.  BL  336.  where  Buller^  J.  lays  it 
down,  that  the  rule  requiring  notice  is  only  applicable  to  the 
case  of  fair  transactions,  where  the  bill  or  note  has  been  givea 
for  value,  in  the  grdiuary  course  of  tjrade.    It  was  said  that  the 

insolven/ty 
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insolvency  of  the  drawer  did  not  take  away  the  necessity  of  no-        1€:19. 

tice :  that  was  true  where  value  had  been  given,  but  no  further.      » 

In  that  case  it  was  plain  that  the  defendant  had  lent  his  namei  ^^ 

merely  to  give  credit  to  the  note,  and  was  not  an  indorser  in  the      Hewitt* 
common  course  of  business. 

Bestj  Seijt.  now  shewed  cause  against  this  rule.  The  bill 
was  a  fraudulent  transaction,  but  the  defendant  was  no  party  to 
.  the  fraud.  The  officer  found  him  without  difficulty.  The 
plaintiff  knew  his  abode  four  days  after  the  bill  became  due; 
«lid  with  diligence  applied  at  an  earlier  period,  the  plaintiff 
inight  have  found  him  in  time  to  give  him  due  notice  of  the  dis- 
honour of  the  bill.  The  indorser  was  entitled  to  notice,  unless 
he  had  been  implicated  in  the  fraud,  which  the  jury  had  ex- 
pressly disaffirmed. 

.Vaugharij  in  support  of  his  rule,  contended,  first,  that,  the 
evidence  shewed  that  the  defendant  was  implicated  in  the  fraud, 
mnce  he  had  been  prevailed  on,  as  he  himself  declared,  by 
CrookCf  to  put  his  name  on  the  bill.  Secondly,  even  if  he  were  [  733  ] 
not,  the  drawer  and  acceptor  being  non>entities>  he  was  not  in- 
jured by  the  want  of  notice,  and  therefore  was  not  entitled  to 
insist  upon  it  as  a  defence.  But  further,  if  he  was  entitled  to 
notice,  he  had  dispensed  with  it  by  'not  having  a  known  resi- 
dence. In  the  case  of  Bateman  v.  Joseph^  12  East^  4S3.,  it  was 
determined,  that  if  the  holder  cannot  find  the  indorser's  pkce  of 
residence,  he  needs  not  to  give  him  notice. 

Mansfield,  C.  J.  It  is  the  defendant's  own  fault  if  he  has 
indorsed  a  bill  of  persons  who  cannot  answer  over  to  him,  and 
he  must  be  the  sufferer  thereby,  but  he  has  only  placed  himself 
in  the  common  situation  of  an  indorser.  It  appears  that  the 
plaintiff  knew  where  to  find  him  afler  the  fourth  day. 

Chambre,  J.  Mr.  Barnes^  the  learned  editor  of  my  brother 
Bayletf%  work  on  bills  of  exchange,  has  subjoined  in  p.  136,  a 
very  sensible  note  upon  the  case  of  De  Berdt  v.  Atkinson.  He 
says,  <<  The  Court  appear  to  have  proceeded  on  a  misapplication 
of  the  rule  which  obtains  as  to  accommodation  acceptances;  in 
those  cases,  the  drawer,  being  himself  the  real  debtor,  acquires 
no  right  of  action  against  the  acceptor,  by^^payiog  the  bill,  and 
i^ndfers  no  injury  from  Want  of  Wtitis  of  non-piynient  by  thie  ac- 
ceptor* But  in  this  cite^  the  fh^er  i^as  the  real  debtor,  and 
the  payee  a  mere  suretj",  braving  a  clear  right  of  action  against 
die  maker  upon  paying  the' tiote ;  and  therefore  entitled  to  no- 
tice to  enable  him  to  exert  that  rieht." 

Vol.  IV.  SB  Gwbs, 
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18  IS.  GiBi^s,  J.     The  itldb^der  undertake  tb  pky,  if  those  who 

— —  oiight  to  pa^  do  ilttt.    Thertefor^  h6  is  entitled  td  tabtice,  that  he 

^^^  may  have  hte  tiiMdj  i^inst  them. 

Hi#tfth  Ride  didcbarged 


[  734  ]         At£XAND£R,  Detiiahdant ;  Blea^dalI:,  T^ant;  £iA3BtW>mD 
j5i^^,  g^  [and  Wife,  Vouchee's. 

Recovery      ^T^HIS  I'ecotery  had  be^  siUPdndd  of  the  mmoMr  of  Am 
^^^the'°'     JL     ^^^  >^th  the  appurtenances,  4  tnessuagMt  18  #it<dM^ 

^"""^•'d<^t     ^^  ^^''^  ^  ^**^^^  *^  ^^'^  ^^  meadow,  50  acres  of  pftsmr^  $i 

described  in  the  acres  of  wood  and  Underwck)d,  and  common  of  pastiiire  fat  ill 

ilSSier  th'a"n  ^  Cattle  in  Bed  Marley,  and  Dabiiat,  in  the  county  of  WarceMi 

the  true  qoantU  and  of  all  ahd  all  manner  of  tythes  Arising,  &e;  within  the  dbre- 

'^  said  premised.    The  several  closes  were  specified  in  die  deed  ts 

mike  a  tenant  tb  the  precipe  by  nakne  and  compttted  ibassore  sf 

each ;  the  whole  xX  the  lind  kifaereTore  had  passed  to  the  tensnt 

to  the  precipe ;  the  aggregate  quantities  Aere  stated  did  sot  «• 

ceett  the  number  of  acres  stated  in  the  riteovery ;  bnt  iqxn  s 

recent  ^le  and  actual  admea^rement,  the  parcels  had  been 

found  to  contain  as  fellows : 


A. 

R. 

p. 

House,  &c        -        -        - 

2 

3 

8 

Three  cottages  and  gardens 

1 

2 

28 

Ar&bk  and  rOads 

-     1^6 

0 

15 

Meadow        -        -         - 

20. 

3 

26 

Wood        .        -        -        . 

-      35 

1 

38 

271  3  26,beiiigl2acK9 
mcHre  than  were  mentioned  in  the  recovery.  And  it  was  ob- 
jected on  behalf  of  a  purchaser  that  the  estate  tail  was  not  wdi 
barred  as  to  the  whole*  It  was  sworn  by  the  tenant  ia  tiul  ihit 
he  had  intended  to  pass,  and  had  given  insdructiona  for  a  reooh 
very  to  pass  ihe  whole.  It  did  not  appeat  that  there  were-aagf 
general  words  to  aid  the  amendment* 

Setton^  Seijt.  bad  pn  a  former  day  moved  to  increase  the  nnin- 
[  735  ]  ber  of  acres  in  the  recovery,  ^uponpayn^eqt  of  the  kJing^s  silver 
for  the  additional  acres,  by  ad^ng  1-2  acres  of  laild»  upon  whidi 
occasion  the  Court  hesitated,  and  <^8ired  the  case  might  be 
again  spoken  to:  heinqw.  moved  it  ^gain  and  cited  AnJofZIv. 
PeacL  2  jB/.  1202.  , 

l^e.Couit  permitted  the  ax^etodment. 

DoE» 
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1613. 


D0E9  an  the  demise  of  Bosgawbn  and  Tower  r.  Buss.  FcL.  0. 

DPST9  Seijt.  had  obtained,  ip  Michaelmas  term  1812,  a  rule     Alenor  wh» 

.  fiisi  to  set  aside  the  verdict  found  for  the  plaintiff  in  this  r«ntnMr«^- 

aectmenty  and  have  a  Ujew  triAU  under  the  circumstances,  that  ^  on  breach  ^ 

•  •  .•«  t.t  ijit         •        Y-*  A  covenant  not 

tpis  was  an  i^ction  brought  by  a  landlord  against  his  tenant,  on  to  underlet, 
a  {brfeiture  incnrred  under  a  covenant  contained  in  his  lease,  ^^  "^.  ?5^ 

'  ,  ,    waving  bit  re- 

l3taX  he  should  not  sell,  assign,  make  over,  underlet  or  incumb^  entry  on  one  ' 
that  indenture  of  lease,  or  the  premises  thereby  demised.     The  iJ^^hisrigiift to 
evidence  was  that  a  hojjse  on  the  &rjn  had  been  underlet  year  r^-enter  on  a 
after  year  by  the  tenant,  with  the  knowledge  of  the  landlord,  deri!mlnf. 
wlu>  nenertibeless  received  the  rent  after  it,  and  Bed  urjgred,  that  .  ^^^  ^  ^T* 

o     »  ing  his  right  to 

after  the  condition  broken  bv  the  first  underlettincr  and  the  for-  re-^^ntier  on  a 
feitnre  once  waved,  the  condition  was  gone  for  ever,  and  he  ^Vto^rmir' 
dted  Dumpor'^  case,  4  Co.  Rep.  119.     [Mansfield,  C.  J,  ai^  does  he  wave 
Heathy  3.  agreed,  that  no  doubt  that  case  was  the  law,  but  en-  /» subsequent 
^red  whether  there  were  any  licence  here ;  and  whether  it  w^  ^*°^  ^  wi«"* 
contended  that  the  landlord  having  never  before  exercised  his 
right  to .  turn  out  the  lessee,  that  indulgence  w^  equivalent  to 
an  actufd  licence  ?]  Best  admitted  he  carried  his  argument  to 
that  extent. 

The  Court  granted  a  rule  nisL 

On  this  day,  Shepherd,  Seijt.  would  have  shewn  cause  against     [  736  ] 
the  rule,  but  was  stopped  by  the  Court. 

Mansfield,  C.  J.  Certainly  the  profession  have  always  won- 
^Lbjp^  >at  IHimpor's  case,  b^t  it  h&s  been  law  so  many  centurieSf 
that  we  cannot  now  reverse  it.  It  does  not  however  embrace 
the  present  case. 

iGuiBS,  J.  This  is  a  question  whether  the  landlord  by  over- 
Jooking  a  former  underlebtiag,  has  waved  tlie  right  of  reentry 
fior  a-snl^iequeat  underletting.  That  js  too  strong  a  proposition, 
1  ihink  to  !be  made  much  of.  Por  on  that  principle,  if  a  land* 
lofd  once 'knew  ,that  his  premises  were  out  of  repair,  and  did  not 
aue  instandy,  he  rould  never  after  re-enter  for  a  breach  of  cove- 
aaot  conmiitted  by  their  not  being  repaired.  I  suppose  the 
defendant  relies. on  Dumpor^s  case,  and  infers  that  this  tolerance 
wtantamount  to  a  licence,  but  this  is  too  strong  a  proposition : 
ipre  mayihecefore  dispose  of  this  case,  without  further  argument. 

'Rule  discharge.  * 

3  B  2  LXE| 
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Feb.  10.       Lee,  Demandant;  Rasuleigh,  Tenant;  RASHUBiCrH,  Voocbee. 

of  whtch^*'  nnWO  recoveries  were  suffered  of  lands  in  Kent  and  Essex. 
coveryissuf.  X  There  was  only  one  affidavit  stating  the  caption  in  both 
twooouDties,  counties.  Heymoody  Serjt.  prayed  that  the  recoveries  might 
there  mustbc  a  p^gg  upon  the  production  of  another  affidavit  stating  ihe  caption 
vit  of  the  cap-  in  one  of  the  counties,  and  applying  the  existing  affidavit  to  the 
county.^^^       other,  so  that  there  might  be  a  separate  affidavit  of  the  caption 

in  each. 

Flai. 


[  787  ]        Bleasdale,  Demandant;  Alexander,  Tenant;  ErKEsand 
jPeb.  10,   '  others,  Vouchees. 

of  thlTtlSin'^''  Tj^^^i  Serjt.  moved,  that  this  recovery  might  pass.  The  ob- 
the  acknow-  jection  raised  to  it  was  that  the  affidavit  of  the  taking  of  the 

wcovery'must*  acknowledgment  by  a  married  woman  in  Ireland^  stated  only 
state  that  the  that  shc  knew  the  intent  thereof  was  "  to  pass  her  estate  or  es- 
was  for  the  pur-  tates,"  not  sayiug  she  knew  it  was  "for  suffering  a  common  re- 
pwieofguffering  covery  to  pass  her  estate  or  estates." 

Heath,  J.     The  Court  never  permits  a  departure  from  the 
usual  form.     Those  words  are  insufficient. 
The  Court  refused  the  application. 


Feb.  10.       Jacob,  Demandant ;  ,  Tenant ;  Duke  ofDEVoNSHiR^ 

Vouchee. 

in  ^o*pari8h«  Jj^^y  Serjt.  moved  to  amend  a  recovery  which  had  been  suf- 
were  conveyed  fered  in  1732  accompanying  a  conveyance  of  the  antient 
pari8h"of  o.  ^  monastery  of  Glastoribury  of  the  same  date,  by  inserting  the  pa- 
i^hich  was  the    rishes  of  5/.  John  the  Baptist  and  St.  Benedict  in  Glaston  other- 

tnie  name  o*  .        ^^  ,  rn,        ,         .     ,  i    •        i_      j     j 

neither  of  them.  Wise  Glastonottiy.  The  description  was  general  m  the  deeds, 
^i^h'^bJt^wa/Tn  Stating  the  lands  to  be  situate  in  the  parish  of  Glaston  otherwise 
addition  equal)}'  (rlastonbury :  it  was  sworn  there  was  no  such  parish  as  Glaston 
both?the\}ottrt  or  Glastonbury^  but  that  there  were  the  two  parishes  of  St.  J(M 
permitted  boUi  f^^  Baptist  and  St.  Benedict,  and  that  they  were  both  in  Glastm 

parishes  tooe-*.  '  •'  .|_j  j^ 

added  to  an  old  Otherwise  G/o^onif/T^,  and  that  the  lands  descnt)ed  extendea 

"^^^'y-  into  both  parishes. 

l^e  Court  permitted  the  amendment. 

Dos, 
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Doc,  on  Demise  of  Clarke,  v.  Roe. 

QELLON,  Serjt.  moved  for  judgment  against  the  casual  ejec- 
tor. The  venue  was  Suffolk.  The  declaration  of  Trinity 
term  last :  the  notice  was  to  appear  in  the  next  Hilary  term  in- 
stead of  Michaelmas  in  the  usual  way,  a  term  being  thus  omitted^ 
ami.  in  which  term  the  general  practice  is  to  move  for  judgment, 
but  SeUon  contended  that  since  in  a  country  cause  the  defendant 
had  in  &ct  till  the  next  issuable  term  to  appear  in,  which  in  this 
case  was  the  present  Hilary  term  mentioned  in  the  notice^  it  was 
BO  injury  to  the  defendant  to  shape  the  notice  accordingly,  and 
that  it  was  sufficient  for  the  lessor  of  the  plaintiff  to  move  for 
judgment  in  the  course  of  such  issuable  term,  wherein  the  de- 
fendant was  to  appear. 

The  Court  granted  him  the  rule  for  judgment* 


181S. 

Feb,  la 


In  a  country 
ejectment  the 
notice  to  the 
tenant  in  pot* 
session  may  be 
to  appear  in  the 
next  issuable 
term,  and  judg« 
ment  against 
the  casual 
ejector  may  be 
moved  for  in 
that  term. 


KiNDEBLET,  Demandant;  Domville,  Tenant;  Sir  C.  W.  Bam- 
EYLDE  and  George  W.  Bamfylde,  Esq.  Vouchees, 

QHEPHERD^  Serjt.  moved  to  amend  a  recovery,  by  inserting 
the  parishes  of  Pilton  and  Heanton  Punchardin^  under  the 
foUowing  circumstances.  The  tenant  in  tail  had  conveyed  to 
trustees  in  trust  to  sell,  nil  that  messuage  or  tenement  called  East 
Beer  Farm,  and  ^certain  other  farms  and  hereditaments  therein 
named,  in  the  parishes  of  Ashfard^  Piswellj  Tale^  and  certain 
other  parishes  therein  mentioned,  but  not  including  Heanton 
Punchardin^  or  Pilton^  all  which  were  known  by  the  names,  and 
were  let  to  the  several  persons,  more  particularly  enumerated  in 
a  schedule  thereuilder  written.  The  schedule  was  arranged  in 
columns  in  the  following  form : 


Feb,  10. 


Name  of  the 
Estate. 

Name  of  the 
Tenant. 

Namrs  of  the  several 
Closes  in  the  Estate. 

Quantity  of  each 
Close. 

£ast  Beer  Farm,  in 

the  parish  of 

jishford. 

J.  Smith, 

Blackacre, 

A,     R.     P. 

4    2     1. 

The  Court  will 
not  amend  a  re- 
covery by  in- 
serting more 
parishes,  unlesf 
it  be  irresistibly 
clear  that  tha 
land  in  those 
parishes  passed 
by  the  deed. 

Although  the 
intention  to  pass 
them  be  sworn 
to,  and  the  con- 
struction of  the 
deed  at  the 
worst  is  only 
doubtful. 

But  where  the 
deed  clearly 
passes  them, 
omitted  pa- 
rif>hes  may  be 
added.  ' 

C  •Tsg  ] 


It  appeared  that  several  of  the  closes  enumerated  in  the  third 
column  opposite  to  the  tide  in  the  first  column,  <<  East  Beer 

6  farm," 


z  ,n 
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161 S.        farm,"  as  being  comprehended  therein,  were  not  in  the  parish 
■"'"'" —      of  Ashfordy  in  which  the  rest  of  lEast  Beer  fiirm  wi^  situate ;  but 
D^toaflS.    ^^  ^^^  adjoinihg  parishes  oi  ViU(m  2xA  HeafO&n.  PuncAardin. 
And  it  had  been  objected  to  the  title,  that  as  to  those  closes  the 
entail  Wtis  not  well  baired,  the  recorerj  not  {lUtportil^  t^  ht 
^'fibred  of  any  lands  in  these  parishes.     It  wAb  s^irte^  thifct  those 
latidi  were  intended  to  passi    Skepkehl  tiirgMl  tbift  thi^  aMOd* 
metit  might  b^  made  by  the  deed  to  lead  the  tM^  tar  thai  ti^ 
though  the  deed  metiticmed  only  particular  pariiibei^  yet  tfcii 
was  not  the  ordinaty  case,  whete  the  descripUoii  df  the  cMfo 
*>  was  droumsi^ibed  by  the  rtsstirictive  eddiHoll  ot  the  patish;  if 

the  grantot*  h^  entirely  convey^  bII  hia  Basi  Bj^  fttti  &i 
Ashfordj  that  xtiight  have  been  cobfihed  ta  so  nhui^  oT  the  EM 
Beeritxixi  ias  lay  in  Mhfori^  and  would  nol  pass  the  fleddoe; 
but  here  he  had  refcimd  to  the  sehedule^  which  mli^t  thiMhefcrt 
be  taken  as  if  it  had  been  incorporated  in  th^  bddy  of  the  deed; 
and  then,  as  he  conV^  these  closesf  parods  of  Eaxt  Beet  fiurm, 
[  740  3  by  names  and  quantities,-  all  those  parts  of  the  description  beii^ 
correct,  though  he  incorrectly  annexes  die  additional  descrip- . 
tion  of  East  Beer  farm  as  entirely  lying  in  Askford  parish,  where- 
aa  these  patts  of  it  are  in  Pikon^  and  Skantan  Pundkm^Kit^  tfai 
erroneous  part  of  the  description  must  be  rejected^  but  the  grant 
is  good :  the  relessee  could  clearly  recover  them  in  ejectment 

■Per  Curiam-.  The  case  simply  put  is  this.  It  is  ft  conveyance 
of  an  estate  called  East  &er  &rn%  lying  in  the  parish  of  Ask* 
Jbrdj  which  is  particularized  in  the  Schedule:  therein  ai^  em- 
merated  the  fields,  bat  certain  of  tfaei^  lie  in  othet  palrishet.  It 
is  argued  that  this  desciiptien  suffices  to  pass  the  whole  estm^; 
but  unless  the  Court  could  see  it  irresistibly,  there  is  nfOthing  ta 
amend  by :  it  is  not  enough  that  it  is  doubtfol  whether  it  V^d 
piass  by  the  deed  or  not. 

The  Court  rejected  the  application. 

.Tbi^  reporter  having  examined  the  deed  f6r  geneidi  word% 

and  found  therein  that  the  parties  conveyed  all  the  kudi  of 

which  the  vouchee  was  seised  in  the  parishes  enumerated,  ^'  or 

elsewhere  in  the  county  of  Devon,'*  (withia  which  all  the  jMre- 

mises  were  situated)  directed  a  further  application  to  the'  Court; 

and  Shepherd  accordingly  again  moved  upon  that  statementi 

when  the  Couiit  immediiafely  granted  the  amendment. 

Fki. 


s     i- 


T>oif 
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1813. 


Dd5,  on  Dew^  of  M^vtsoja^  v.  I^istok.  Feb.  ii. 

"npHIS  ejectment  was  tried  before  Woodj  B.  at  the  York  sura-     V^^^  ****«  ^ 
-■•   mer  assizer  1812.    The  plaintifls  were  well  entiried  under  bTnkll^'s^^ 
«  ynit  of  elegit  which  they  had  sued  out  upon  a  judgment  in  debt  {^*J1;^**™"S" 
obtained  against  Aydon  and  Elwellj  to  recover  the  premises  which  comes  in  quec- 
fiad  been  set  out  to  them  by  metes  and  bounds,  against  the  de-  fy^it'^^te*' 
Ibndanta^  who  were  the  tertenants  to  whom  the  land  had  been  proved  in  the 
demised  by  Aydon  and  ElvoeUj  unless  the  estate  had  before  the  before  the^ib^ 
4^  vested  in  the  assignees  of  Aydon  and  ElvoeU^  who  bad  be-  j"*.®  *^.^-  ^- *^' 
<k>me  bankrupts.     The  plaintiffs  contended,  that  in  order  to  no  notice  of 
prove  the  title  of  the  assignees,  it  was  necessary  to  prove  the  b^nI^upiV*has 
iMUikruptcy  of  ^don  and  Elxoell :  and  that  to  prove  that,  it  was  ^^^  s^^^  ^y 
•uecemty  to  prove  the  pethioninj?  creditors'  debt.    The  petiUon  ^.^P^'^"' 
was  proved  to  be  preferred  by  the  assigneies  of  Smaine  and  Cow  jc^^^* 
and  the  plainCiflb  then  insisted  that  in  order  to  prove  that  the  sition  entered 
^d'cbt  was  due  to  them,  it  was  necessary  to  prove  the  bankruptcy  pi^  pu^^*rf 
hi  Swaine  and  Co.  and  the  title  of  their  assignees,  for  that  until  committing  an 
it  was  shewn  that  the  commission  against  Swaine  had  well  issued;  mptcy,  wiif 
Although  it  was  proved  that  Aydon  and  ElweU  were  well  indebted  ll*''^  ^^^  *^?^^ 

o  r  ^  ^  between  parties 

fo  Swaine.  it  was  not  shewn  that  tliey  were  indebted  to  Swatntfs  to  that  act. 
assignees.    To  this  it  was  answered  tbat  tlie  plaintiffs  had  given    jjf provine  the 
Ho  notice  of  their  intention  to  dispute  the  validity  of  the  pro^  titieof assignees 
ceedings  in  bankruptcy,*  as  was  required  by  the  statute  4*9  6.  3.  if  the  petiUon- 
e.  121.  5.  10.  and  that  they  were  therefore  precluded  from  con-*  ["?  creditor  was 

*»  ^       ,  the  assignee  of 

testing  them*     But  Wood^^.  held,  that  as  the  title  of  the  assig-  another  bank- 
Bees  *only  incidentally  came  in  question  in  the  course  of  the  de-  ^^ry  to  prove 
f(nice,  and  it  was  not  necessarily  contemplated  by  the  piaintiil6  '**«  ^»^>«  of  **»« 

,,  .  1  .,.,,.  petitioning  cre- 

that  they  must  impugn  the  assignees  tide,  this  was  not  a  case  to  ditor  to  be  such 
which  that  provision  of  the  statute  was  applicable.    The  defend-  Jj^^^**'  ^^!^^ 
ant  therefore  in  order  to  answer  the  objection  by  the  facts,  at-  by  which  the 
tempted  to  shew  that  Swaine*s  commission  was  wd:l  founded,  and  ]!^^^  in  qual 
to  prove  that  the  debt  was  due  to  the  petitioning  creditor  from  **on  is  to  be 
Aydon  and  ElweU^  the  defendant  caUed  as  a  witness  the  solicitor    .  ^'       ^ ' 
under  the  commission  against  Swaine^  who  after  that  commis- 
sion had  issued,  went  to  Aydon  and  EkoeU  to  demand  payment 
of  this  debt.     He  could  not  thowevei*  swear  as  to  the  words  in 
which  the  demand  was  made,  whether  he  had  demanded  it  on 
behatf^of  the  assignees,  or  had  only  demanded  the  debt  gelierally 
on  behalf  of  Swaine.     The  plaintiff  therefore  urged  that  tliis,  * 
although  it  was  a  good  admission  by  Aydon  and  ElweU  that  'they 

owed 
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owed  the  debt  to  the  bankrupt,  was  no  evidence  that  they  owed 
it  to  the  assignees.  Wood^  B.  however,  thought  that  this  was  evi- 
dence sufficient  of  the  title  of  those  assignees,  and  so  directed 
the  jury.    Another  point  arose  in -the  cause.    In  order  to  im- 
peach the  commission  against  Aydon  and  Elwell^  it  was  objected 
that  the  act  of  bankruptcy  of  Aydon  and  MweU  was  an  act  coih 
certed  between  the  petitioning  creditors,  the  assignees  of  Aosfii^ 
and  the  assignees  o{  Aydon  and  Elwell:  it  was  an  assignment  by 
deed  executed  hy. Aydon  and  Etmell^  and  by  a  person  named 
Jiamsden^  as  attorney  for  the  assignees  of  Sivaine  and  Compuiy, 
and  by  Swaine  himself;  and  it  was  proved  that  just  before  the 
execution  a  conversation  took  place  between  them,  whereia  it 
was  agreed  that  it  was  better  for  Aydon  and  Elwell  to  become 
bankrupts;  and  that  deed  was  prepared  and  executed  for  that 
express  purpose,  but  the  assignees  of  Swaine  and  Co..  were  not 
parties  thereto.     Wood^  B.  reserved  this  point  akp,  and  the  juiy 
found  a  verdict  for  the  defendant,  with  liberty  by.  consent  for 
the  plaintiff  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover. 

Accordingly  Shepherd^  Serjt.  in  Michaelmas  term  1812,  moved 
for  a  rule  nisi :  he  observed  that  no  case  had  hitherto  been  ac* 
tually  decided  on  tlie  last  point.  In  the  ordinary  case  where  a 
debtor  is  denied  to  his  creditor  it  cannot  occur ;  uo  creditor 
calls  on  his  debtor  for  the  purpose  of  being  denied,  but  if  he 
should  call  with  that  intent,  the  creditor  concurring  in  the  act, 
would  be  neither  defeated  nor  delayed  thereby:  therefore  it 
would  be  no  act  of  bankruptcy.  This  was  the  case  of  a  deed, 
but  it  was  questionable  whether  the  effect  of  this  also  were  not 
in  like  manner  done  away. 

Tke  Court  granted  a  rule  nisi. 

Lens,  Scrjt.  in  this  term  shewed  cause  gainst  this  rule  for 
entering  a  verdict  for  the  plaintiffs ;  admitting  that  it  might  be 
the  intention  of  Aydon  and  Elwell  to  commit  an  act  of  bank- 
ruptcy, no  privity  to  tliat  intention  was  brought  home  to  the 
petitioning  creditors,  and  therefore,  he  contended,  the  concert 
did  not,  as  to  them,  vitiate  the  commission.  He  also  admitted 
both  on  the  words  and  the  principle  of  the  statute  40  G.  3.  c* 
121.  that  as  the  assignees  were  no  parties  to  the  record,  and  this 
was  a  case  between  third  persons,  wherein  the  validity  of  a  com- 
mission of  bankruptcy  conges  into  discussion  only  incidentally,  as 
a  matter  of  defencej  it  must  be  proved  as  heretofore  notwith- 
standing 
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standing  this  statute.     Bmt  he  said  it  was  in  evidence  that       1813. 

Smaine  and  Ck>.  who  had  been  bankers  in  Londofu  had  been      ' 

under  great  advances  to  Aydon  and  Eh>eU  by  accepting  bill%         ^ 

which  their  assignees  paid  after  the  bankruptcy  of  Shoaine  and      LssroKm 

Company.     It  was  not  incumbent  on  than  therefore  to  shew      [  744  ] 

that  they  were  l^Ily  the  assignees  of  Swame  and  Company)  it 

iras  sufficient  if  they  were  persons  who  on  behalf  of  that  estate 

had'  piKid  a  sum  of  money, 'tfnd  thereby  had  become  creditor^ 

%ilp0ik  the  bills.    There  was  enough  evidence  of  this  money  being 

dVMSfjTor  vfhen  Aydon  and  JS/mcK  were  applied  toby  these  pem 

aons  08-  assignees  for  the  debt,  they  treat  with  them  in  that  chif* 

racter. 

Shepherd  in  support  of  his  nde  was  stopped  by      '    '  ! 

<  TA^  Court.    The  objection  founded  on  the  stahite  of  49  O.S: 

that  there  was  no  notice  of  contesting  the  bankruptcy,  has  no 

foundation,  because  the  assignees  are  not  parties  to  thb  record^ 

xod  the  statute  can  only  apply  to 'persons  who  might  have 

knowledge  that  the  bankruptcy  might  be  set  up,  and  therefore 

could  give  notice  of  their  design  to  contest  it,  which  is  not  the 

ease  here.     The  assignees  of  Swaine  must  previously  omnect 

themselves  with  (he  bills,  in  order  to  shew  that  they  had  a  right 

to  pay  the  bills,  and  they  could  not  connect  themselves  with  the 

bills  without  proving  themselves  to  be  assignees,  which  they 

eonld  not  do  but  through  the  medium  insisted  on.    It  is  impos* 

sible  to  say,  upon  this  evidence,  that  the  right  of  the  assignees. 

of  Swaine  and  Co.  was  made  out,  and  therefore  the  rule  must  be 

made 

Absolute* 


Burn  v.  Miller.  r  y^^  j 

THE  plaintiff  in  his  first  count  declared  upon  a  written      .  ,  ' 
•  ^  *^  A  lessor  con- 

agreement  between  the  defendant  himself,  and  Sayers  who  tracted  to  pay 

was  his  security,  whereby,  after  reciting  that  the  defendant  being  valuation  for  * 
in  possession  of  an  inn  called  the  TVa/algar  HoteL  had  aijrreed  certain  crcc- 

1  ii«*j  ^^^  pursuant 

to  let  it,  from  the  2u  of  April  1810  to  the  2d  of  April  181 1,  to  to  a  plan  to  be 
the  plaintiff  at  a  certain  rent,  upon  condition  that  the  plaintifl^  vSeTthey  were 
the  lessee,  should  within  two  months  from  that  date,  build  a  tap-  completed  in 
room,  (which  was  then  floor-high,  and  the  door-way  whereof  plan  was  agreed 

on,  and  after 
the  condition  broken,  the  lessor  encouraged  the  lessee  to  proceed  with  the  work,  and  held  that  the  les- 
see might  recover  as  for  work  and  labour  on  an  implied  promisey  arising  out  of  so  many  of  the  facto  as 
were  applica)>le  to  this  new  agreepienu 
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taM.       «n  erasted)  AcoorcUxig  tiD  a  pl»  to  be  agreed^  upon  Mw^mrtli^ 
pMTtieSf  tha. defendant  agreed  that  ba  wpiild  at  the  .md  ^  th? 
jcar  take  and  pay  for  the  same  at  a  wlnation  to.ba  tna4^  lb«DP- 
o^  excsept  of  tbe  part  then  fioor^bigb*.  and  tba  dppr  &mi^i  i^ 
plaintiff  dien  afierred  that  be  completed  tbe  taprrop^  mtbia 
imo  months,  and  that  after  the  end  ot  tbe  jaar«.  be  appoiotcd  f 
parson  to- makea  valuation,  whkh  was made^  and  tbaC  tba dt* 
fendant  re^ent^ed,  bat  rcftieed  to  pay  for  it:  anotbfT  rawt 
ftaited  that  the  tBp*room  was  to  he  bail^  omitthigdiat  it.Mi  la 
be  accor^ng'  to  a  plan  agreed  on,  and  averred  a  refbeal  faj.  jfc^ 
defendant  to  make  a  Taluadon,  aqd  a  tlibrd  oottn^etatedtbslit 
was  to  be  built  in  the  manner  most  convenient  to  the  workmea; 
but  in  all  the  spesial  eomita  it  was  averred  that  the  aglpeenient 
was,  to  build  due  tapi>Boom  within  the  Iwo  monthv  and  thtt  it 
washnil^  within. that  tin^  and  upon  die  trialroC  tbe  MPVIt 
the  Chelm^ord  mama^T  assixes-  ldl2,'b^Nre  Ma€donal4$  &.ft 
tlie  agreement  was  profed  as  /Bijit  aveixed,  and:  it  wa«  iartj^ 
proved  that  no  fpecifie  pia|i  for  the  tap^room  was  ev^.dwa 
out  or  agnted  oq,  tiiat^tbe  tap-rooai.was  nPt  /^pmpl^Qtod  ipgij^ 
feur  months  after  the  date  of  the  coocitnacl;;  tbe^  iJiQ  pli^intilT  jisd 
£  746  ]     eoiistnioted  a.  ebanaher  over  the  tap^ropm,  that  in  ^  pi)ogmf 
ef  tbe  work,  and  after  the  tsvo  months  ^ad  ^psads  thp.fi^fy^ir 
ant  had  been  heard  to  say  that  the  chamber  a*bove  the  tap*reqp 
would  be  an  useful  room,  and  to  aak  when  wohU  A^  pfsM^ 
finish  it  ?  if  he  did  not  finish  it  soon,  he  the  defendant  woold 
finish  it  himi^eU^  the  expence  wxMild  be  nothing  to  the  plaint 
it  would  all  fall  upon  him  the  defendant:  but  when  it  was  ne^lj 
eompleted,  the  defendant  said  that  he  should  not  finish  it    At 
the  expiration  of  the  tem,  tlie  defendant  T-e-entered  on  the  pre- 
mises.    Macdonald^  C.  B.  thought,  that  as  no  specific  plan  of  s 
tap-room  had  ever  been  drawn  out,  it  was  for  the  jury  to  consider 
wjhether  tbe  room  over  tbe-  tap«/'oom.  had  not  beaa  <;aiyried  vp 
with  the  approbation  of  the  defendant  and  if  tbe  j;ary  tboo^t 
it  wa«b  and  that  it  had  been  finished  withijgi  ^e  two  months^  tb^ 
plaixMiff  was  eotitlpd  to  recptrc^  on  tbe  .special  ccmots;;  but  if  U 
wsss  ppt .  finished  within  tbe  two  months,  tboa  the  plaintiff  wi^ 
entitle^  •to  reoQVQi*  upcin  his  counts  ib;r  work,  labour,  and  mate- 
xiaUb  and  mqnqy  paid ;  for  he  cojouddered  :that  the  limitatjoa  <^ 
tivo  flopetbs  waa  inserted  with  Tefej:ence  to  the  plan  intend^  tp 
be  provided,  and  as  no  plan  w^as  provided,  he  thought  the  con- 
dition as  to  the  two  months  was  not  to  attach.    Tbe  juiy, 
under  this  durection,  found  a  verdict  for  the  pfauati£^.oa  tbege- 
aetal  counts.  J^* 


IN  THX  Ffftr-TBiftB  Ykhs  or  OEOBGE  IIL  7M 

I 

Bedj  Sifcrjt.  in  Miekadmas  tana  1619»  aoved  ibr  *  nde  n«i{  16       181S; 
set  aside  tUs  rerdict^  and  hsTe  a  new  trial,  contending  tliat  the       * 
allegation  of  completion  witliin  two  months,  having  been  made^  ^^ 

V4S  material  to  be  proved;  and  that  not  having  been  done,  the  MsLtrnk  ' 
i^ptcial  agreement  was  wholly  out  of  the  qoestion,  Ae  condition 
ti£  completing  the  building  within  the  time  specified  not  having 
lieen  performed ;  and  as  the  defendant  was  in  his  charaeter  of 
landlord  entitled,  at  the  expiration  of  the  term,  to  whatsoever  [  747  ] 
erections  bad  been  attached  to  his  freehold  during  the  term, 
itoless  some  special  agreement  to  the  contrary  had  been  carried 
into  eflfect^ .  the  plaintiff  could  not  be  entitled  to  recover  on  the 
oommoB  countsL    The  Court  granted  a  rule  msu 

JSkepkerd^  Seijt  on  this  day  shewed  cause  against  the  rule. 
He  contended  Aat  the  finishing  die  room  within  the  two  nmntbs 
was  not  a  condition  precedent^  and  though  the  agn^emctot  was 
iiot  under  seal,  yet  the  case  was  similar  to  that  of  chmter  par* 
tiea,  upon  which  it  often  happened  that  though  from  particular 
circnmstanoes  no  actton  upon  the  covenant  trnuld  be  supported, 
an  implied  ussttrnpsH  for  freight  arosa  He  cited  Ritchie  t. 
JAim9Hf  10  Eadj  M5^  The  defendant,  by  again  taking  po»- 
aission  of  the  premiiesi  furnished  evidence  of  a  contmct  to  pay 
fdt  them;  that  was  neoeasarily  an  adoption  of  all  the  plaintiff*a 


The  Court  interposing,  called  on  Be$t  to  support  this  rule. 

He  contended  that  if  the  tap-room  were  not  finished  in 'two 
months,  which  was  dtaify  a  condkioR  precedent,  the  phnntiff 
W9S  not  entitled  Ixi  recover  any  thing.  This  case  was  very  die* 
tinguishable  from  Mitthie  v.  Atkinson.  It  bftd  been  thrown  out, 
tliat  another  agreement  amse  oat  of  the  fiusts,  but  the  plaintiff 
had  declared  on  the  original,  not  on  the  substituted  agreement, 
tlierefi>re  he  oould  not  recover  on  his  special  contract  The 
plaintiff  could  not  recover  on  the  general  counts,  because  the 
work,  labour,  and  materials,  were  used  dbout  a  house  in  the  oc- 
cupation of  the  plaintiff  himself.  If  a  tenant  from  year  to  year 
lays  out  money  in  adding  erections  to  a  house  which  he  ioiia- 
bits,  he  cannot,  at  the  end  of  his  term,  recover  from  his  land- 
Ibrd  the  money  he  has  so  expended.  *  Neither,  if  a  man  con« 
tracts  to  erect  a  buildup  according  ta  a  specific  model,  and  (^  748  ] 
erects  a  building,  varjring  from  the  plan,  can  he  thereupon  reco- 
ver for  work,  labour,  and  materials.  EUis  v.  Handen^  ante^  iiL 
59L  is  not  distinguitdiable  from  rife  present  case.  The  defendant 
did  not  acquiesce  in  the  deviations  from  the  contract;  if  he 

stood 


1i»: 
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st06di)y  «Dd  saw  the  wotk  prooeedii^,  it  was  with  a  fidi  inten- 
ticta  that  the  lessee  should  bear  the  expence  of  it  for  the  defend-- 
^nt's  benefit. 

'  P^Curittm..  It  is  a  settled  rule  even  in  the  case  of  deed% 
tbat  if  thece'be  a  oondidoii' precedent  in  a  deed,  and  it  is  not 
performied)  jsnd  the  parties  proceed  with  the  performance  of 
oth^r,  parts  pf  the  contract,  aldiough  the  deed  cannot  take  efict^ 
t})e  law  will  -raise  an  implied  assumpsiL  Upon .  this  ground  it  is 
that  fi*€Jgbtis  daily  recovered  in  actions  of  assumpsit  on  implied 
promise^  sub^ituted  for, the.  charter  parties  by  deed.  And 
H^j^  though  the  plaintiff  ^cannot,  pat  his  case  upon  the  written 
agreement,  he  ijiay.ga  npon  the  agreement  r^sed  upon  so  msny 
of'the  £Etcts  of  the  case  as  are  applicable.  ^If  by  an  agreement 
between  :the  landlord  .and  tenimt,  Ihe  tenant  is  to  do  certun 
works  op  the  demised  pretnifees  which  the  landlord  is  to  pay  finr, 
and  the  tenant  is  to  xendi^  them  up  at  the  end  of  the  year,  if 
tbe  tenant  does  the  work  and  labour^  and>  after  the  end  of  the 
year  the  landlord  re-enters,  the  plaintiff  may  support  an  actioo- 
fpr  his  worlq  and  labour.  We  do  not  put  it  on  the  defiendant's. 
re-entry,  as  .an  adc^tion  of  the  tenant's  work,  but  there  sse 
many  cont^insts  made  with  rdlation  to  time,  upon  which,  althoi^ 
the  works  are  not  finished  when  the  time  is  expired,  the  work 
and  labour  or  other  beneficial  matter  may  nevertheless  be  reoo- 
vered  for.  In  Ellis  v.  Hcmden^  there  was  no  acquiescence  by 
the  defendant:  here  is  an  acquiescence;  for,  first,  the  defendant 
uses  all  this  building;  Sdly,  he  sees  it  go  on,  and  never  objects; 
3rdly,  he  sees  a  delay,  and  snys,  why  does  not  the  plaintiff  go 
on,  the  expence  is  nothing  to  him,  the  expence  will  be  mine? 
and  he  says  respecting  the  room  above,  that  it  will  be  very  con* 
venient. 

Rule  discharged. 


Frfi.  12.        ,CoLviLE,  Demandant;  Denison,  Tenant;  Acton,  Vouchee. 


£  749  ] 


TJY   the  mariage  settlement  of  John  Actoriy   and  Elizabdh 


Conveyance 
to  make  ate-__  *.>-iA-r»-rt 

nant  to  the  pre-  iMJ   Lamoef  made  m  1680,  John  Lambe  conveyed  to  the  uses 

vo^che^^ma-  ^^  ^^  marriage  {inter  alia)  the  manors  of  lUarjf^  and  Spencet'sj 

nor  of  J,  in  the  in  the  Several '  parishes  of  East  Bergholtj  Brantham,  Stratford, 

and  of  all  his  Great  Wenhamy  Little  Wenhanij  Capel,  Holton,  Tattingstone,  and 

znanon  and 

lands  in  B.  or  in  any  town  or  towns  next  or  near  adjoining  thereto.  Becovcry  of  the  manor  of  J.  in  the 
parish  of  B.  amended  by  inserting  six  other  parishes,  upon  affidavit  thai  the  manor  of  J,  extended  into 
those  six  parishes,  that  they  were  adjoinjng  to  B,,  amk  that  the  vouchee  bad  exercised  owneiibip  o«rr 
those  parts  before  the  sale  and  not  since,  and  that  they  were  intended  to  pass. 

Beritley, 


IN  THE  Fmr-THiRD  YiAR  OF  G£ORGE  IIL  74^ 

BetUlej/f  in  the  county  of  Suffolk.    The  vouchee,  who  was  the        1815. 

great  grandson  of  John  and  Elizabeth  Acton^  hat  whose  title  did      

not  appear,  had  agreed  in  1796  to  sell  the  whole  of  these  two  t^^^!^ 
manors  with  tlteir  appurtenances  to  J.  Beade,  and  conveyed 
them  by  lease  and  release,  of  4  and  5  Jvly^  1796 ;  but  they  were 
described  in  a  recovery  suffered  of  Michaelmas  term  1796,  for 
the  purpose  of  effectuating  that  sale,  as  the  manors  of  lUari/s 
and  Spencer^s  in  the  parish  of  East  Bergholt.  The  devisee  of 
«7.  Readej  having  devised  the  manors  in  trust  to  sell,  and  that 
P.  Godfrey  should  have  the  pre-emption  at  a  price  therein  named 
which  he  had  accepted;  an  objection  was  now  raised  to  the  title 
of  such  parts  of  the  manors  as  lay  in  the  several  parishes  other 
than  East  Bergholt^  that  those  parts  had  not  passed  by  the  reco- 
irery  of  1796,  and  that  an  entail  was,  as  to  them,  still  subsisting. 
SeUoHf  Seijt.  now  moved  to  amend  the  recovery,  by  inserting  the 
several  parishes  of  Brantham^  Siraffbrdj  Great  Wenham^  Little  [  750  ] 
Wenhamj  Capel,  HottoUj  Tattingstone^  and  Beniley,  upon  an  affi- 
davit of  the  steward  of  the  vouchee,  detailing  the  facts  above 
stated,  and  the  further  facts  that  each  of  the  manors  of  IUarrf% 
and  Spencer^s  was  partly  in  East  Bergholt^  but  that  each  of  them 
also  extended  into  several  of  the  parishes  above  named,  which 
were  adjoining  thereto,  and  that  the  vouchee,  and  his  father  for 
sixteen  years  before  him,  had  exercised  acts  of  ownership  over 
such  parts  of  the  manors  as  lay  in  those  parishes,  by  granting 
copyhold  estates  in  each  of  the  parishes  as  parcels  of  those  ma- 
nors, continually  up  to  the  time  of  the  sale,  and  that  the  vouchee 
had  not  exercised  any  act  of  ownership  over  those  parts  since ; 
but  considered  them  as  sold,  and  that  they  were  intended  to 
pass,  and  that  there  were  no  other  manors  of  the  same  names  in 
the  county. 

The  Court  held,  that  it  was  impossible  for  them  to  extend  the 
recovery  further  than  the  deed  to  lead  the  uses  would  warrant, 
and  that  deed  was  not  shewn  to  pass  any  thing  more  than 
such  parts  of  the  manors  as  were  in  East  Bergholt.  If  the  deed 
of  1796,  had  referred  to  all  the  estates  comprised  in  the  deed  of 
1680,  then  the  Court  might  have  made  the  recovery  refer  to, 
and  be  co-extensive  with  the  same  estate,  but  otherwise  not; 
here  no  connection  whatever  was  shewn  between  the  deed  of 
I68O,  and  that  of  1796 ;  and  they  refused  the  application. 

The  reporter  having  inspected  the  deed  of  1796,  directed  the 
motion  to  be  renewed  with  an  additional  statement  of  a  part 
thereof,  whereby  the  vouchee  conveyed  <^  all  other  his  manors, 

advowsons. 
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lAlS*       ttdvtywtoiiSy  landS}  bcreattementS)  jrici  sppnrtenanoes  wiitttevOf 
situate  in  the  said  parish  of  East  BtrgkoU^  hi'  the  county  of  St^ 


DoumiML  f^^  ^^  ^  ^^  other  town  or  towns  next  or  near  th^semitD 
[751  ]     adjehnng;^  andTiponthereadh)gofthnpertofdiedeed|00iipU 
with  the  affidavit  abate  statedi  of  the  Toucfaee^s  former  posaei 
sion  of  land  in  those  paxiriie^i  and  intention  to  pass  the  wfadi^ 
TkeOmrt 

permitted  the  amendmsat 


«*^ 


^^5, 12,  Ingle  r.  Trotteb. 

Summons  and  rj^HE  plaiatiff  had  seryed  the  ddTeodant  with  a  wflwan^ 

JEngluh  notice         I 

to  appear  atthe  X  and  he  had  fitted  up  ihe  bknk  left  in  the  forjsi  of  the  Bth 
!!^r^' bd^  ef^  Botioe  prescribed  hj  tint  atatote  51  G.S^:.  1^4.  k  S.  wfaidi 
iram£ucer.i/^  IS  left  ^  the  day  of  tli^  month  joid  yeat^  after  ihe  words  ^sl 
is  bad.  ^^  '    the  netum  hereof  beiogt"  wkh  ike  vojhIs  ^  fioitt  Eastarifg  ta 

eneoaonth.''    The  defiettdaat  in  persen  bad  obtained  a  rule |»A 
to  set  aside  the  di$tring9A  whiah  had  anhsaqnendy  igqwcd  for  this 
irregidanXy;  against  whidb 
Lem^  SeijL  now  attempted  to  aheiw  eanae. 
The  de£eodant  supported  his  rule. 

P^  Cwriam.    The  act  is  iroperatirei  ihat  the  monlh  and  dtjr 
of  the  month  shall  be  inserted. 

Rufe  jfaMihttr 

I         I  I  ■  II  I,,  ■  ■  I  ■  I. 

[  752  ]  «  Robert  Brown  v.  W.  Brown^  «nd  Jimn. 

Fth.  12. 

n  '  n  Tjot^'**"  nnMB^as  an  action  of  msumpsit  for  money  paid.  Upon  4f 
contnu;tagaiiist  X  trial  of  the  cause  at  the  York  summer  assizes,  ISlf,  be* 
has'suffered  ^^^'^  Hayleyi  J.  the  case  was,  that  the  defendants  had  been  part- 
j"^'^?'**y      ners  in  trade,  and  in  the  course  of  their  dealinirs  had  ittosd 

denialt  is  not  ^  , 

admissible  as  a  bills,  which  Came  into  the  hands  of  Pearsmf  and  which  whea 
the'othcr  to*"*^  due.  Were  not  honoured.  Pearson  agreed  to  give  the  defendants 
prove  that  he  time  fiw  payment,  upon  their  finding  a  security.  Tlie  plaiatiff 
contract  *  accordingly  entered  into  a*bond;  r  counterbond  from  W.  Brtfrn 
??^'2*  ^^^^  *hd  Jitbb  to  the  plaintiff  was  prepared,  but  the  defendants  after 

plamtiffsuc-      *  *,  In*  -».»a' 

oeeded  in  the  uYany  excuses  rcfased  to  execute  it  The  plaintiff'  baring  been 
u«»*wouiid  TIbl  ^Wiged  to  pay  the  money,  now  sued  the  principals  to  recorcr  it 
tai»  fcy  neans  over/  The  defendant  William  Brcnxm  suffered  judgment  by  <lc- 
linony,  oontri-  fruh;  the  defendant  Jubb  defended  himself  upon  the  gitnaid 
tbL^hST"*    that  he  had  neveir  assented  to  the  giving  bf.^  t^^ii  j^ 

Pearsbth 
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?6% 


fiitowH 

andJuBB^ 


^astnoHf  being  called  as  a  witness,  said,  ihftt  he  beHered  the  de^  Id  IS* 
imdaut  Jubb  had  never  been  consulted  on  the  pohit.  To  prove 
h»  Assent  p£  Jubb  to  the  transaction,  the  plaintiff  proposed  to 
ittfl  the  defendant  Wittittm  Broom ;  whereupon  it  was  objected, 
Ittt  be  was  not  admlsstble.  The  plaintiff  in  behalf  of  his  ad^ 
afaaibility  dt6d  Doe  on  DemUe  <f  Hmr&p  v.  Otten^  4  Espitu 
198.  jBby/^  J.  held  that  the  witness  was  inadmissible  and  a 
Mrdict  passed  for  the  6efendatit|  with  leave  to  move  to  enter  a 
verdict  for  the  pldtltiff,  for  5lSl^  if  the  Court  should  think  the 
evidence  was  admisMble. 

LenSj  Seijt.  in  Michuelmai  term  1612,  moved  accordingly  to 
enter  a  verdict  for  the  plaintiff,  or  to  have  a  new  trial.  He 
Bontended  that  the  witness  was  admissibte,  because  he  was  called 
no  speak  against  his  own  interest,  for  a  judgment  against  one  of  [  753  ] 
;:wo  on  a  joint  contract,  he  said,  could  not  be  sapported,  jud^ 
tietot  must  be  obtained  against  both. 

The  Court  granted  a  rule  nisi. 

Cause  was  afterwards  shewn  by  Be$t^  Serjt. ;  Lens  in  support 
of  ihfe  rule. 

Maksfield,  C.  J.  now  delivered  the  opinion  t)f  the  Court. 
The  question  here  was  on  the  admissibility*t>f  ffiUiam  BraooHj 
whom  Bayley^  J.  did  not  receive  as  a  witness ;  and  we  are  of 
Opinion  that  he  was  rig^ift  in  the  rgection.  It  appears  this  wit- 
liess  was  interested  in  the  arent  of  the  suit,  and  interested  cer^ 
tldnly  in  respect  of  the  very  evidence  which  he  was  called  to 
Ijfive,  because  he  came  to  prove  that  the  other  defendmtwas 
equally  liable  with  himself,  which  would  give  him  a  r^^  of 
tenttibution  from  «M6,  if  the  plaintiff  succeeded ;  but  if  the  ac*- 
ticn  failed  against  t/tiM,  then  the  consequence  would  be,  dmt 
W*IU4nn  Brofam  alcme  would  be  responsible  to  the  plaindff  for 
die  whole  of  his  d^nand.  [Here  his  lordship  read  the  "case  of 
Chupman  v.  Graves  and  two  others,  2  -Camp.  K.  P.  Cos.  S38.  fi.] 

Ride  discharged. 


Coles  v.  BarHow  and  Another,  assignees  cf  CioLM.  [  754  ] 

HIS  was  an  action  brought  to  recover  a  compensation  for     ^  ^^  ^^^^ 
the  plaintiff's  work  and  labour.  Upon  the  trial  of  the  cause  °«*  ^  ^  i>^^ 

.'•■-'*  *  nipt  mwMfiM* 

before  Graham,  B.  at  the  Dorekester  summer  assizes.  181 1^  it  tarwMipbr 

htnio  carrying 
ia.ia»iQpmnAKtuktfor'the  boMflt^fto  eitete,  awi|Miy  bimoMiMsr  fron-iiaie  t»tiae>  Uutiitvi- 
deoce of  «ucb  a  coi|tni9t  betwe^Q.biBi  a«d  his  awgnees.  a  will  enable  iUm  to  r«00Ter fron  tham  a  re** 

appeared 
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1813.       .appeared  that  the  plaintiff  had  been  the  owner  of  a  doth  mana- 

. factory,. he  had  since  become  a  bankrapt,  and  had  not  yet  ob- 

^^  tgined  his  certificate ;  after  his  bankruptcy  the  assignees  deemed 

Barrow,     it  beneficial  to  the  bankrupt's  estate,  to  continue  the  work^  and 
.they  not  only  wrpught  up  the  old  materials  which  iiadbeea 
purchased^befpre.  the  bankruptcy,  but  also  purchased  new  ooei 
and  wrought  them.     They  employed  the  banki:upt  in  suporiii- 
tending  the  work,  and  also  in  working  at  the  looms  and  oclier 
manual  operations.    The  plaintiff  .proved  no  contract  for  any 
specific  salary,  but  one  of  the  defendants  had  paid  him  money 
from  time  to  time,  to  the  amount  of  7^*  per  week,  and  had  been 
heard  to  say  that  he  ought  to  have  much  more;  some.witnessef 
estimated  the  value  of  his  labour  at  145.  per  week.     The  plain- 
tiff  had  delivered  a  demand  to  the  amount  of  14/.  and  the  de- 
fendants had  paid  him  money  since  that  demand  had  been  de> 
livered.     On  the  occasion  of  some  dispute  which  arose  between 
the  plaintiff  and  the  defendants,  the  latter  refused  to  pay  him 
any  thing  more,  whereupon  he  brought  this  action.     For  the 
defendants  it  was  contended  that  this  action  could  not  be  sop- 
ported,  and  GrahamyB.  held,  and  reported  that  he  concaved 
no  such  contract  could  be  formed  in  law  between  a  bankrupt 
and  his  ^assignees,  and  accordingly  nonsuited  the  plaintiff. 
[  7^5  ]  Pellj  Serjt.  in  Michaelmas  term  1811,  moved  for  a  rulemst 

.to  set  aside  the  nonsuit,  and  have  a  new  trial.  He  urged  that 
none  of  the  decided  cases  went  so  far  as  to  hold  that  an  uncer- 
tificated bankrupt  CQuld  not  maintain  such  an  action  against  hif 
assignees,  and  the  reason  of  the  law  favoured  the  action,  for  it 
had  in  many  cases  been  held  that  the  assignees  could  not  let  oat 
the  bankrupt's  labour  for  the  profit  of  the  estate;  the  law  took 
from  him  all  the  property  he  had  at  the  time  of  the  bankruptcy, 
and  if  he  might  not  work  for  himself,  and  receive  the  produce  of 
hit  labour,  he  must  starve.  It  had  happened  that  all  the  casei 
hitherto  decided  had  occurred  between  the  bankrupt  and  s 
stranger,  not  between  himself  and  his  assignees,  but  the  principle 
was  the  same  in  the  one  case  as  in  the  other.  Chippindale  t. 
TAomlinsouy  Cooke.  Bankrupt  Lauo^  3  ed,  518.  SiUc  v.  Osborne^ 
1  Esp.  N.  P.  140.  Webb  v.  Fox,  7  T.  B.  391.  Webb  v.  fVari^  7 
T.  jR.  296.  In  none  of  these  cases  do  the  Courts  go  the  length  of 
saying  that  the  assignees  are  entitled  to  the  fruits  of  the  bank- 
rupt's personal  labour.  In  Ex'parte  Prcudfocft^  1  Aik.  ^5. 
hord  Hardwiciey  indeed,  says,  <<the  bankrupt  is  incapable  of 
carrying  on  any  trade,  and  all  his  future  personal  estate  is  a& 

fected 
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feeted  by  the  assignment,  and  every  new  acquisition  will  ve$t  id        18 IS. 

the  assignees ;  but  as  to  future  real  estates  there  must  be  a  jiew      "^^ 

bargain  and  sale."   This,  however,  does  not  distinctly  extend,  tp  ^^ 

the  fruits  of  the  bankrupt's  personal  labour.  .^Oahbow. 

Mamfieldy  C.  J.  observed,  that  the  work  done  by  a  bankrupt 
fi>r  the  benefit  of  his  estate,  was  in  a  degree  for  his  own  pei^ 
sonal  advantage,  inasmuch  as,  if  the  dividends  were  increased  in 
fL  certain  ratio,  his  allowance  was  increased,  and  if  there  was  any 
surplus,  it  was  entirely  his  own. 

Lawrence^  J.  observed,  that  it  had  been  determined  that  an 
uncertificated  bankrupt  might  recover  for  the  value  of  his  lar  -  [  756  ] 
bourj  if  his  assignees  did  not  interfere  to  prevent  him ;  but  in 
this  case  the  defendants,  who  were  to  be  considered  in  two  chi^ 
racters,  did  so  interfere. 

The  Court  with  some  difficulty  granted  a  rule  nUL 

Best  J  Seijt  in  Easter  term  1812,  shewed  cause  against  this 
mle.     It  was,  he  said,  a  clear  principle  of  law,  that  when  a  man 

r 

is  a  bankrupt  he  is  completely  divested  of  all  that  he  had  at  the 
time  of  his  bankruptcy,  and  by  numerous  cases  it  had  been  de^- 
pded  that  no  property  could  be  acquired  by  him  before  he  bad 
obtained  his  certificate,  but  that  all  belonged  to  his  assignees: 
and  therefore  to  what  purpose  should  his  assiguees  pay  to  him 
with  one  hand,  that  which  they  were  entitled  to  receive  back 
with  the  other  ?  Though  the  case  of  Chippendale  v.  Thomlinsan 
decided  that  a  bankrupt  might  sue  for  the  proceeds  of  his  per^ 
sonal  labour,  yet  it  did  not  decide  that  the  assignees  might  not 
take  from  him  the  fruit  of  his  judgi^ent  when  recovered.     Nu-» 
merous  subsequent  cases  have  decide  that  he  may  sue  for  the 
benefit  of  his  assignees.     The  jucjgm^t  of  Lord  Mansfield  in 
Chippendale  v.  Thomlinson  is  the  strongest  authority  that  can  be      '  ' 
cited  in  fieivour  of  the  plaintiff:  but  this  case  is  materially  quali- 
fied by  Btdler,  J.  who  explains,  the  case  ex  parte  Pr(mdftK>t  onl^ 
to  mean  that  the  bankrupt  may  recover  if  his  daim  is  not  iiif 
termpted  by  the  assignees.    In  Webb  v.  Ward  and  Webb  v.  JFbar^ 
the  Court  held  that  an  uncertificated  bankrupt  may  sue  in.tro* 
Ter  for  his  own  property,  if  his  assignees  .interfere  not.    P^ofo 
Jf.  P.  Cases^  140.     La  Roche  Bart,  v,  WaienHtn.    In  nnmenooa 
cases  where  an  uncertificated  bankrupt  has  sued,  the  Courts 
btfve:  staid  proceedings  till  the  assigness  ba^e  given  seolrity  Sot 
idbe  cost^.      In  Silk  v.  Oitbom  Xiord  Kenym  C.  J.  ikeld,  that 
where  work  and  labour  was  mixed  with  the  banknipt'9  xnaterials^ 
be isiay  maintain  an  actkm  fpr;,botb»  howievchr  the.  cais  slight  bi     [  757  ] 
^  Vol.  IV.  '     3  C 3  E'  if  . 


f' 
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1 S 1  $•        if  the  assignees  interposed  their  claihu     7  Easi,  p^  5S.    Kitchen 

T.  Bart9ch.   .There  the  question  wak,  whether,  it  appearing  on 

^^  the  pleadings  that  the  assignees  required  payment  of  a  note 

Baeeow.  given  to  the  uncertificated  bankrupt  since  his  bankruptcy  and 
assignment,  and  not  included  in  any  subsequent  assignment,  the 
bankrupt  could  recover  on  it;  and  the  Court  held  that  he  could 
not,  and  Lawrence^  J*  cited  BuUet^s  judgment  in  Chippendale  r. 
Thomlinson  from  his  own  MS.  Unless  a  distinction  can  be 
made  between  that  personal  property  which  is  the  profit  of  la- 
bour, and  other  sorts  of  personal  property,  the  plaintiff  csnnot 
recover.  It  is  unnecess^ary  to  argue  here  that  a  bankrupt  msj 
not  make  a  special  contract  with  tlie  assignees,  for  that  is  not 
the  present  case. 

Felly  cantrd.  The  proposition  contended  finr  by  the  defend- 
ant amounts  to  thisj  that  all  the  bankrupt's  property  vests  m  the 
assignees,  both  what  he  has  at  the  time  of  his  bankruptcy,  and 
whatsoever  he  may  gain  after  the  commission  and  brfore  certifi* 
cate.  So  that  if  a  bankrupt  has  worked  with  the  utmost  dili- 
gence for  the  support  of  himself  and  family,  his  assignees  may 
intervene,  and  claim  the  wages  to  be  paid  to  themselves,  not  to 
the  bankrupt  But  that  is  not  so,  the  produce  of  a  bankrupt's 
personal  labour,  whether  paid  to  him  through  the  intervention 
of  a  suit  at  law,  or  without  suit,  to  the  extent  of  his  reasonable 
necessary  subsistence,  is  not  his  assignees*  property,  but  his  own. 
It  might  be  difierent  if  he  amassed  a  great  sum  of  money,  and 
laid  it  out  in  the  purchase  of  real  estates.  He  did  not  impugn 
any  of  the  cases  cited,  but  they  did  not  touch  the  present  ques- 
tion. There  must  be  a  new  bargain  and  sale  after  the  bank- 
ruptcy. {Mansfieldy  C.  X  The  second  assignment  of  land  sc- 
C  75S  ]  quired  supposes  the  commissioners  to  have  a  right ;  otherwiie 
the  assignment  would  be  waste  paper.]}  In  the  case  cited  firon 
Eastf  which  was  an  action  by  the  bankrupt  on  a  promissQrjr 
note,  it  does  not  appear  what  wai  the  consideration  for  which 
the  note  was  given,  and  unless  it  were  acqnibed  by  the  produce 
of  the  personal  labour  of  the  bankrupt,  it  does  not  touch  this 
question.  In  WelA  v.  Ward^  Lord  iCem/tm^  C.  J.  fiurly  contem-  * 
plates  that  the  produce  of  the  bankruptfs  personal  labour  doa 
not  form  part  of  the  efiects  to  be  distributed  ^undelr  the  cbmmis* 
aion.  He  says  at  the  end,  this  is  notaa  acti<»r  fbi*  th^  fruits  Cif 
his  personal  labour  since  his^baukruptc^V  but  for  igpoAt  which,  ff 
they  belong  to  him  at  aUtmustby:<law:^ Vested  iti^his  lisirign^ 
No  authority  is  to  be  found  ti4iijDb^^VBOves(|li«t4'tt'^Che'dv^ 

^  •  of 
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*  *         •'  ■  •  • 

t)f  a  bankrupt's  personal  labour,  the  assignees  are  entitled  tio  it.        ISIS. 
11*ord  Alvanicy^  C.  J.  in  Hesse  ▼.  Stevenson^  S  Bos.  Sf  Pults  578.       y  .  - — 
says,  "  they  cannot  indeed  take  the  profits  of  his  daily  ld)Om'.  ^^ 

He  must  live."  This  is  an  express  authority.  But  here  tKe  ,BAftR6w. 
assignees  themselves,  if  they  had  such  a  right,  have  waved  it,  by 
employing  the  plaintiff,  and  contracting  with  him ;  the  contraei*- 
ing  by  a  lord  with  his  villain  was  a  manumission.  The  same 
broad  ground  of  policy  and  humanity  ought  to  prevail  here,  the 
▼ery  circumstance  of  contracting  with  him  ought  to  operate  to 
enable  the  bankrupt  to  make  such  contract  for  his  own  benefit. 
No  man  will  venture  to  work  when  he  is  not  sure  of  his  pay. 
The  plaintiff  is  also  entitled  to  recover  upen  another  ground, 
▼iz.  that  if  this  defence  is  of  any  avail,  the  defendants  ought  to 
have  pleaded  specially,  that  the  plaintiff  was  a  bankrupt,  and 
that  they  were  his  assignees,  and  that  he  therefore  cannot  main* 
tain  this  action  against  them. 

Best  replied  on  the  dictum  of  Lord  Jlvantey^  that  it  was  [  759  ] 
strongly  in  favour  of  the  defendants:  he  only  says,  that  the 
bankrupt  is  entitled  to  the  profits  of  his  daily  labour;  perhaps 
the  assignees  cannot  take  his  daily  meal  out  of  his  hand :  but  it 
i9  for  the  Court  to  say,  whether  if  he  were  to  recover  a  consideN 
able  accumulation,  like  this  sum,  he  might  not  be  summoned 
befi^re  the  commissioners,  and  obliged  to  refund  it 

Mansfield,  C.  J.  It  is  very  common  for  the  assignees,  how 
wisely,  may  sometimes  be  doubted,  but  in  some  cases  usefully,  to 
enaploy  the  bankrupt  in  the  management  of  their  affairs,  and  it 
is  usual  to  make  the  bankrupt  an  allowance  at  the  end.  And  if 
if  the  assignees  had  made  an  express  contract,  it  might  be  very 
hard  to  say  that  they  had  not  given  up  their  right,  and  that  they 
were  not  bound  to  pay,  but  this  is  not  that  case,  here  is  no  evi- 
dence of  any  contract.  In  many  of  the  cases  cited  the  whole 
question  has  been  whether  the  Court  should  interfere  to  require 
security  for  the  costs*  No  doubt,  in  such  an  action  where  the 
bankrupt  is  permitted  to  sue  for  his  own  benefit,  the  Court  will 
not  interpose  to  compel  that  security  from  a  bankrupt,  if  the 
assignees  do  not  claim  the  property.  Where  the  bankrupt  sues 
for  their  benefit,  there  the  Court  will  compel  security  from  him, 
but  that  does  not  establish  the  proposition  contended  for. 

Heath,  J.  Here  is  a  payment  in  part,  and  it  may  be  ques- 
tioned whether  that  is  not  evidence  of  such  a  positive  contract. 
If  there  were  not  an  implied  contract,  how  could  the  assignees 
justify^to  the  creditors  giving  the  bankrupt  any  thing? 

i:  ChambrXi 


COUBS 
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181^.  Chambre,  J.     This  case  is  infinitely  stroDger  in  favour  of 

.the.  bankrupt  than  was  the  case  of  Chippendale  v.  l^mltnson. 
There  it  was  held  the  bankrupt  might  *  recover,  if  the  assignees 
Barrow,  did  not  interfere,  and  if  there  were  an  implied  assent ;  and  hefe 
^  '  ''  is,  not  merely  an  implied,  but  an  express  assent;  where  the  assig- 
nees employ  the  bankrupt,  and  have  held  all  the  benefit  of  his 
labour,  and  make  him  a  payment  in  part,  I  think  it  would  bes 
monstrous  thing  if  this  Rction  were  not  maintainable. 

Cur,  adv.  vuli. 

Mansfixxd,  ,C*  J.  in  this  term  delivered  the  opinion  of  the 
Court,  Heathy, J.  being  absent. 

Tliis  was  an  action  broug(it  by  the  plaintiff,  who  was  a  cloth- 
dresser,  and  'had  become  a  jbapkrupt,  against  his  assignees. 
The  evidence  disaffirmed  any  express  agreement  having  been 
made  by  the  defendants  to  pay  wages  to  the  plaintiff,  and  the 
claim  of  the  plaintiff  was  upon  a  common  quantum  meruit  for 
work  and  labour.  My  two  brothers  (^z)  are  of  opinion,  that  the 
nonsuit  was  wrong,  and  that  the  rule  must  be  absolute.  I  was 
of  another  opinion,  as  thinking  that  all  rights,  and  all  goods 
due  to  the  bankrupt,  are  vested  in  the  assignees.  I  have  nerer 
been  able  to  change  my  opinion;  but  I  now  entertain  a  conside^ 
able  degree  of  doubt,  on  account  of  the  opinion  of  my  learned 
brothers,  the  present  rule  therefore  must  be  absolute,  and  the 

nonsuit  must  be  set  aside. 

Rule  absolute. 

{a)  Lawreruff  J.  had  resigned  before  diis  judgment  was  gi^en,  and  G/Mr, 
J.  was  not  on  the  bench  when  it  was  argued. 
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Wallis  v.  Lade  (a).  May  6. 

"^HE  memorial  of  an  annuity  noticed  a  bond  to  the  plaintiff  .  it » sufficient 

•       .  •'  ,  ^  in  the  memorial 

in  600/.  for  securing  the  annuity,  and  also  a  warrant  of  ofan  annuity  to 
)rney,  "  and  which  said  boad  and  warrant  of  attorney  were  ^^rii^^f^ 
)ectively  executed  by  the  defendant  in  the  presence  of  Thomas  c«ecut«d '« in 
ipmaitj  clerk  to  Charles  Harman,  of  Wine'Office  Courts  Loti-  T^a^!lkc.** 
."     Best,  Sent,  had  in  the  last  term  obtained  a  rule  nisi  to  without«ipre». 

g,  •  ,  rag  that hesnb- 

aside  this  warrant  of  attorney,  upon  the  ground  that  tlie  m^  scrii>ed  his 
•ial  did  not,  as  required  by  stat.  17  G-  8.  c.  26.  &  1.  «  con-  "l^^itn^ 


I  the  name  of  tlic  witness. 


Vaugfian,  Seijt  shewed  cause.     It  contains  tlie  name  of  Chap^     (^  762'  3 

)  Mansjieldf  C.  J.  was  prevented  by  indisposition  from  altending  in  Court  until 
[3th  ot  May, 

/"oL.  IV.  J  -p  marij 
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1813. 
Wallis 

v. 

Lade. 


ma?ij  who  was  in  fact  the  only  attesting  witness9  and  that  is  all 
which  the  act  requires. 

Bestf  in  support  of  the  rule.  The  memorial  contains  the 
name  of  Chapmariy  buf  it  does  not  state  that  Chapman  attested. 
The  warrant  of  attorney  might  have  been  executed  in  the  pre- 
sence of  an  hundred  persons,  of  wboi^i  one  only  may  have  at- 
tested, and  this  memorial  does  not  guide  the  defendant  to  find 
that  one.  Chapman  mighty  consistently  with  what  appears  here^ 
have  been  accidentally  in  the  room,  not  attending  to  vrfuU  was 
passing. 

Heath,  J.  We  think  it  sufficiently  certain  in  this  case  to  a 
common  intent.  The  persons  in  whose  presence  it  was  diHie 
must  be  presumed  to  be  the  witnesses :  if  they  are  not,  the  de- 
fendant will  have  the  advantage  of  it  when  the  annuity  is  to  be 
enforced. 

Chambre,  J.  The  act  requires  nothing  more  than  the  name^ 
and  it  is  given.  If  Chapman  was  not  a  subscribing  witness  to 
the  bond,  the  defendant  may,  if  sued  thereon,  resist  payment, 
upon  the  ground  that  the  subscribing  witness,  whose  name  shaD 
appear  on  the  bond  when  produced,  is  not  mentioned  in  the 
memorial. 

GiBBS,  J.  There  can  be  no  danger  of  that  which  the  drfeo- 
dant  apprehends.  The  plaintiff  cannot  use  his  warrant  of  atto^ 
ney  without  filing  it;  he  cannot  file  it  without  giving  thereby  to 
the  defendant  an  opportunity  of  seeing  it  and  seeing  who  are 
the  witnesses ;  and  if  it  then  appears  that  they  are  not  all  named 
in  the  memorial,  the  annuity  is  void. 

Rule  discharged. 


[  763  ]  Watson  v.  Mainwarimg  and  Others. 

MMy  6. 

coJclacS\^h^  nnHIS  was  an  action  brought  by  the  executors  of  Dr.  Wai- 

a  disorder  with  X     son^  deceased^  against  the  Equitable  Insurance  Office^  to 

is  afflictedlble^  recover  a  sum  which  had  been  insured  on  his  life.     Upon  the 

fore  be  effects  trial  of  the  cause  at  the  sittinirs  after  Hilary  term  1813,  bete 

■n  insuraooi  on  j     v 

his  life,  is  a        Gibbs^  J.  the  officc  resisted  the  demand  on  the  ground  that 
i*og*S^^ii!teB^  when  the  policy  was  effected  the  deceased  had,  (in  breach  of  hii 

life"  within  the 

tneaniof  of  the  ^ 

detlacilion  required  hy  the  Equitable  Insurance  Office^  from  the  mere  drcamstance  that  be  after- 

vrardi  dies  of  it,  if  it  be  not  a  disorder  which  s^neraJiy  has  that  tendency. 

dedaimtioD 
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declaration  to  the  contrary,)  a  disorder  tending  to  shorten  life, 
and  that  the  policy  was  therefore  void.  For  the  plaintiff  it  was 
proved  by  an  eminent  physician  of  Bathy  to  whom  Dr.  Watson 
had  applied  for  advice,  that  his  disorder  was  an  affection  of  the 
bonfels;  that  this  disease  may  proceed  from  either  of  two  causes, 
the  one  a  defect  of  some  of  the  internal  organs,  the  other  a  mere 
^fspepsis:  that  the  first  would  tend  to  shorten  life;  that  the 
second,  though  it  renders  the  patient  uncomfortable^  does  not 
j^enerally,  unless  it  increa^  to  an  excessive  degree  tend  to 
diorten  life,  and  that  the  complaint  with  which  Dr.  Watson  was 
afflicted  was  not  the  organic  djfspepsia.  Several  other  medical 
men  stated  that  they  had  attended  Dr.  Watson  since  the  policy 
had  been  effected,  and  that  he  was  then  quite  free  from  the  dis- 
mrder.  On  the  other  hand,  several  medical  persons  stated,  as 
witnesses  for  the  defendants,  that  they  had  seen  him  at  the  time 
of  bis  visiting  Bath  previously  to  effecting  the  insurance,  and 
that  they  then  considered  him  as  a  falling  man.  It  was  lefl  to 
Ihe  jury  whether  the  patient's  complaint  was  the  organic  dys* 
pepsiOf  and  if  it  was  not,  whether  the  dyspepsia  under  which  he 
lialioured  was  at  the  time  of  effecting  the  policy  of  such  a  degree, 
lihat  by  its  excess  it  tended  to  shorten  life.  The  jury  found  that 
It  was  neither  organic  nor  excessive,  and  gave  a  verdict  for  the 
idaintiff. 

Shepherd,  Serjt  on  this  day  moved  to  set  aside  the  verdict  and 
have  a  new  trial,  contending  that  since  the  assured  afterwards 
died  of  the  same  disorder  which  he  had  before  efiecting  the 
[Policy,  that  circumstance  was  conclusive  proof  that  he  was  then 
afflicted  with  a  disorder  tending  to  shorten  life. 

Chambre,  J.  All  disorders  have  more  or  less  a  tendency  to 
ibprten  life,  even  the  most  trifling;  as  for  instance,  corns  may 
end  in  a  mortification ;  that  is  not  the  meaning  of  the  clause;  if 
A/spepsia  were  a  disorder  that  tended  to  shorten  life  within  this 
exception,  the  lives  of  half  the  members  df  the  profession  of  the 
law  would  be  uninsurable. 

GiBBS,  J.  According  to  the  rule  contended  for,  the  assured^ 
to  be  insurable,  must  have  no  disease  at  all.  It  cannot  be  said 
that  this  was  not  a  case,  if  ever  there  was  one^  fit  to  be  left  to  a 
Jury;  and  though  the  office  had  very  good  grounds  to  try  the 
diuse,  since  it  has  been  fiedrly  submitted  to  a  jury,  there  is  as 
little  ground  for  the  Court  to  interfere,  as  in  any  case  that  ever 
was  tried. 

Rule  refused. 

S  F  2  HCRNB 
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Herne  v.  Bembow. 


Case  foi  per-  fTT^HE  plaintiff  declared  in  case  in  the  nature  of  waste,  anJ 
dow'not*Uc  ^  A  alleged  certain  buildings  in  the  defendant's  occupation  to 
against  a  tenant  jjg  niinous,  prostratc,  and  in  decay  for  want  of  needful  andne- 

by  lease,  who  '  '^    ^    <  -^  <.  i  . 

has  not  cove-  ccssary  reparations.  There  was  also  a  count  for  obstructmg  s 
nanted  to  re-  ^^^^  ^j^^  defendant  suffered  judgment  by  default.  The  pre- 
mises were  demised  by  the  plaintiff  to  the  defendant  by  lease, 
which  contained  no  covenant  to  repair*  Upon  the  execation  of 
[  765  ]  a  writ  of  inquiry,  the  under-sheriff  directed  the  juiy  to  inquire 
what  sum  it  would  take  to  put  the  premises  into  tenantable  re- 
pair. The  jury  however  rgected  that  rule,  and  gave  very  small 
damages. 

Shepherd^  Serjt.  now  moved  to  set  aside  the  inquisition,  and 
that  the  case  might  be  submitted  to  another  jury,  contending 
that  the  damages  ought  to  have  been  the  sum  sufficient  to  enable 
the  defendant  to  keep  up  the  premises  in  as  good  repair  as  they 
were  in  when  the  defendant  took  them. 

Per  Curiam.  Whatever  duties  the  hiw  casts  on  the  tenanf; 
the  law  will  raise  an  assumpsit  from  him  to  perform,  (if  there  be 
no  covenant  in  his  lease  for  the  performance,)  but  that  is  a  verjr 
different  case  from  a  declaration  framed  in  tort  like  this.  If 
this  action  could  be  maintained,  a  lessor  might  declare  in  case 
for  not  occupying  in  an  husbandlike  manner,  which  cannot  be. 
The  facts  alleged  are  permissive  waste :  an  action  on  the  case 
does  not  lie  against  a  tenant  for  permissive  waste.  Coufitess  of 
Shrewsburij's  case,  5  Co.  J  3.  If  therefore  we  were  to  grant  this 
motion,  the  defendant  would  nfeet  the  plaintiff  in  a  manner  he 
would  not  like. 

Rule  refused. 


^«y  6«     *  Davies  v.  Lockett. 

is  ch*  ^IS"^^**"  ^T^HE  plaintiff  was  a  minor,  and  sued  by  his  prochein  any. 
pending  an  ac-  A  About  a  fortnight  before  the  trial  of  this  cause  at  the  Here- 
ought  to  bcT'  f^^^  spring  assizes  1813,  before  Graham,  B.  Davies  the  guar- 
■toted  by  an  en-  diau  was  removed  by  an  order  of  the  High  Court  of  Chancery, 
coid.  '     and  Lane  was  substituted  for  him.    Tlie  record  went  down  with 

[  766  ]      the  name  of  Lane  as  guardian  in  the  7iisi  prius  record,  and  Da- 
vies in  the  other  proceedings. 

After 
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After  verdict  for  the  plaintiff,  Best,  Serjt.  now  moved  for  a        1813. 

Tule  nisi  to  arrest  the  judgment  on  account  of  this  apparent  in-      

consistency.     But  ^ 

The  Court  was  clear,  that  if  the  plaintiff  were  to  make  an  en-     Lockett. 
try  on  the  record  noticing  the  change  of  the  guardians,  all 
vrould  be  well.     It  would  not  be  proper  to  change  the  names 
ihroughout,  for  that  would  falsify  the  fact ;  and  they 

Refused  the  Rule. 


GrETTON  v.  DiGGLES.  Malf  8. 

THIS  was  an  action  of  covenant  for  non-payment  of  rent,      a  trustee,  to 
and  not  keeping  buildings  in  repair,  brought  against  the  leases  were  as- 
defendant,  as  assignee  of  two  leases  gfranted  by  the  plaintiff,  the  ^»«n«<*  >Q  trust 

"  o  "^  •  tor  securing  an 

one  to  Headouy  the  other  to  Macdotiald.    The  defendant  had  annuity,  baving 
pleaded,  first,  Non  sunt  facta ,  2.  and  3.  that  Headon's  and  Mac-  "piel^of  one^^f 
donald's  estates  respectively,  did  not  vest  by  assignment  in  the  the  demised 
defendant;  4.  that  the  defendant  did  not  become  possessed  of  must  pay  the 
the  premises  in  manner  and  form.     Upon  the  trial  of  the  cause  '■®"^  ^°  "*®'    ' 

,    ,  am  become 

at  the  sittings  after  Hilary  term  1813,  before  Gibbs^  J.  the  evi-  landionl  for  my 
dence  was,  that  the  leases  were  assi;;ncd  to  the  defendant  as  ^]}l^h  ^'l"^** 

'  o  ifie  annuity, 

trustee  for  Fidelly  to  whom  an  annuity  had  been  granted  by  and  you  must 
fIeado7i,  with  the  usual  powers  of  entry  and  distress,  in  trust  to  rcifts  for  nus"" 
tiermit  Headon  the  grantor  to  take  the  rents  until  default  in  Held  that  the 

°  .  "I  ,  trustee  was  lia- 

payment,  and  thereafter  to  raise  and  pay  the  annuity  to  FidcUi  ble  in  covenant 
^nd  as  to  the  surplus  of  the  rents,  which  might  remain  after  l^g^gn^^iitii 
discharging  the  annuity,  in  trust  for  Headon^  *  A  tenant  who  leases,  for  non- 
Dccupied  one  of  the  houses  proved  that  Headon  having  become  rent  and  not  re- 
it  bankrupt,  the  witness  applied  to  the  defendant  to  inquire  to  P"*"J^- 
whom  he,  the  witness,  ought  thenceforward  to  pay  his  rent.  ■" 

The  defendant  said.  You  must  pay  the  rent  to  me;  I  am  be- 
come landlord  for  my  client  who  has  Uie  annuity,  and  you  must 
pay  the  ground-rents  for  me.  The  jury  upon  this  evidence 
found  a  verdict  for  the  plaintiff. 

Shephei'd^  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  tlie 
verdict,  and  have  a  new  trial.  He  urged  that  the  defendant 
having  no  beneficial  interest,  txot  having  had  any  actual  pos- 
session of  the  premises,  whipii  "were  in  the  occupation  of  the 
tenants  of  Headon  and  Mqq^  iJ  be  Was  ^^^  liable  for  ground- 
rents  and  repairs.    TJje  ^  ^^^    ^^  statics  i^  ^^^  condition  of  a 

^^JlJ^  ^  mortgagee 
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mortgagee  out  of  possession,  who,  according  to  the  case  of  Eaion 
v«  Jacques^  Doug.  455.  is  not  liable  in  covenant  as  an  assignee. 
If  the  mortgagee  of  a  leasehold  requires  and  receives  the  rents 
from  the  occupier,  not  as  from  his  own  tenant,  but  demanding 
them  as  the  agent  of  the  mortgagor,  he  might,  according  to  the 
doctrine  now  contended  for,  subject  himself  to  all  the  lessee's 
covenants  in  the  lease;  it  is  therefore  necessary  to  adhere  to  the 
known  line,  that  unless  the  mortgagee  has  recovered  the  actual 
possession,  he  cannot  be  chained.    The  defendant  could  not 
have  recovered  the  actual  possession,  because  the  premises  were 
demised  to  other  occupiers;  he  could  only  obtain  the  rents.  At 
all  events  the  evidence  applied  only  to  Headon^s  house,  and  did 
not  affect  the  defendant  with  the  possession  o(  Macdanalfs. 

Heath,  J.  The  evidence  sheiws  an  assent  of  the  defendsnt 
to  the  whole  conveyance. 

Chambre,  J.  The  defendant  assumes  the  right  conveyed  to 
him  in  the  deed. 

GiBBs,  J.  There  is  evidence  of  an  admission  by  the  defim- 
dant  that  he  was  assignee.  The  defendant  does  that  which  sp- 
proaches  as  nearly  to  an  entry  on  the  land  assigned  as  was  pas- 
sible under  the  circumstances.  He  could  not  take  the  actual 
possession  of  the  land,  because  it  was  let,  but  he  tells  the  tensnt 
that  he  is  the  landlord.  This  admission  must  be  connected  with 
the  assignment  and  grant  to  the  defendant,  and  then  he  standi 
as  landlord  of  both  houses.  There  was  no  distinction  made  at 
the  trial  between  the  cases  of  the  one  house  and  of  the  other: 
the  only  question  made,  was,  whether  the  species  of  possessioD 
was  sufficient  to  charge  the  defendant.  The  defendant  is  entitled 
to  the  receipt  of  the  rents ;  this  is  the  legal  operation  of  the 
deed :  all  the  residue  is  the  circumstance  of  his  trust.  The  coo- 
versation  which  passed  between  the  occupier  and  the  defendant 
amounted,  oh  the  one  side,  to  an  agreement  to  pay  rent,  and  on 
the  other  to  a  claim  of  title. 

Rule  refused. 


Jlfn^  8. 


Ritchie  v.  St.  Barbe. 


It  seemf  Uiat  ^T^HIS  was  an  action  upon  a  policy  of  assurance  made  on  the 
thar-!i?hrSe  ^  1 1  th  of  December  1 8 1 0,  at  and  from  Plymouth  to  Smxsmdk 
sole  owner  of  a  and  Amelia  Island^  upon  the  ship  Little  Sally.    The  plaintiff 

day,  is  not  djgproved  by  evidence  that  he  executed  a  bill  of  sale  of  apart,  btlbre  tbatdaj,  and  that 
on  that  day  the  requisites  of  the  register  acts  were  complied  with. 

averred. 
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averrec),  that  he  was  at  the  time  of  effecting  the  insurance)  and        1813. 
from  thence  until  the  l9th  day  of  December  1810,  interested  in      - 
the  said  ship  to  the  amount  of  all  the  money  insured  thereon;  ^^ 

atid  that  he  the  plaintifi^  together  with  one  Edmund  Maude^    St.  Barb£. 
were  then  and  th^re,  to  wit,  on  the  day  last  aforesaid,  and  from 
tbence  until  and  at  the  time  of  the  loss,  interested  to  the  like 
amount.    The  cause  was  tried  at  Guildhall  at  the  sittings  after     [  769  ] 
Hiiary  term  1813,  when  the  loss  was  proved  by  a  condemna-  *. 
tion  under  the  American  non-intercourse  act.    As  to  the  inte- 
jrest,  the  evidence  was,  that  on  the  7th  day  of  December  1810, 
the  plaintiif,  who  before  that  day  had  been  the  sole  owner,  exe- 
cuted a  bill  of  sale  of  a  certain  proportion  of  the  ship  Little 
Sally f  then  at  sea,  to  E.  Maude ;  but  that  the  registration  was 
not  completed  until  the  19th  of  that  month.     For  the  defendant 
it  was  objected  that  the  allegation  was  not  proved,  that  the 
plaintiff  was  solely  interested  from  the  11th  until  the  19th  of 
December;  for  that  after  the  registration  was  completed,  the 
title  of  Maude  had  relation  back  to  the  day  of  executing  the  bill 
of  sale,  and  that  the  plaintiif  must  therefore  be  nonsuited.    The 
Jury  however  found  a  verdict  for  the  plaintiff,  which 

Shepherd^  Serjt.  now  moved  on  the  same  ground  to  set  aside : 
he  urged  that  Maude  ought  not  to  be  permitted  to  state  that  he 
was  not  owner  till  the  19th  of  December^  when  in  truth  it  was 
his  own  fault  that  he  was  not  owner  till  tlie  19th  of  December; 
a  good  bill  of  sale  having  long  before  been  made,  reciting  the 
certificate  of  registry  as  it  ought  to  do;  and  all  the  ulterior 
acts  that  were  necessary  to  complete  the  title,  remained  to  be 
done  by  himself:  for  it  is  remarkable,  that  though  the  act  34 
G.  3.  c.  68.  s.  15,  requires  the  indorsement  to  be  made  on  the 
certificate  of  registry  by  the  seller,  if  the  ship  is  at  home,  when 
sold,  yet,  on  sale  of  a  ship  at  sea,  it  is,  by  5.  16.  to  be  done  by 
the  buyer;  and  he  cannot  take  advantage  of  bis  own  neglect. 
The  assignee  of  a  lease  completes  his  title  by  entry;  but  on  en- 
try, his  title  is  good  by  rAition  from  the  date  of  the  assignment'. 
So,  here;  when  the  buyer  has  done  that  which  the  act  requircfs, 
the  purchaser's  title  takes  effect  by  relation  fVom  the  date  of  the 
bill  of  sale. 

Heath,  J.     It  appears  to  me  that  the  interest  was  in  the     [  770  ] 
plaintiff  as  averred. 

GiBBS,  J.  There  is  an  authority  in  the  Court  of  King's 
Bench,  Moss  v.  Chamocky  g  Ea^9  392.  that  there  is  no  title  iii 
a  purchaser  till  the  d^cuftj^-jts  ^^  comiActed.    There  is  a  case, 

of 
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4813        of  Hubbard  v.  Johnstone^  antCy  3.  209.  ia  which  my  Brother 

WoQcLj  B.  has  thrown  out  a  doubt  upon  the  propriety  of  that 

^"^""      decision,  but  upon  a  strict  technical  objection  such  as  this  is, 
St.  Barb£.    we  should  not  be  inclined  to  let  in  that  objection  now,  when  the 
merits  were  on  the  other  side  (a). 

Rule  refused 

(a)  See  Palmtr  v.  Moxon^  2  Maude  iC  Sdw.  43. 


May  8.  MaKEPEACE   V.  JaCKSON* 

A  calico prin-  ^  I  ^HIS  was  an  action  of  trover  for  a  book.  It  was  tried  at 
tLfterhRv'mf  '  -*-  ^^^  Middlesex  sittings  after  Hilary  term  1813,  before 
clwcharged  hii     Qibbs^  J.     The  plaintiff  had  been  head  colourman  in  a  calico 

beau  colour-  ,  * 

man,  to  the  printer's   shop.      The  book  contained   certain   entries.      The 

thTt^JS^nrhas  plaintiff  contended  the  book  was  his  property.     The  defendant 

entered  the  contended  it  was  his  book;  it  was  written  on  paper  which  he 

mixing  colours  had  furnished;    and  all  the  entries  were  made^by  the  plaintiff 

during  his  ser-  while  he  was  the  defendant's  servant;  and  the  defendant  could 

▼ice,  although  .  .  ... 

many  of  the  not  conduct  his  business  of  a  calico  printer  without  the  booL 
thTimrwitro^nof  ^ve^J  printer  has  a  standard  colour,  consisting  of  certain  ingre- 
the  head  co-  dients,  to  which  standard  ev^ery  colour  that  he  compounds  is 
self.  preferred;  and  whenever  any  colour  is  mixed,  the  history  of 

the  process  and  ingredients  is  entered  in  a  book,  and  when  the 
mixture  is  made,  and  a  piece  of  calico  is  dyed  accordingly,  a 
t  771  ]     small  strip  is  cut  off  and  pasted  into  the  book;  and  all  future 
orders  for  goods  are  receiveil,  and  the  goods  prepared,  with  a 
reference  to  that  book,  and  to  the  standard  colour  of  that  shop^ 
every  shop  liaving  a  different  standard  colour.      The  plaintiff 
had,  while  he  was  in  the  defendant's  service,  made  similar  en- 
tries in  the  book  in  question.     Having  been  discharged  by  the 
defendant,  he  demanded  of  him  the  possession  of  this  book, 
which  the  defendant  refused  to  deliveivand  for  which  this  action 
was  now  brought    The  jury  found  a  verdict  for  the  defendant. 
Shepherd^  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  have  a  new  trial,  upon  an  affidavit  of  the  plaintiff 
that  although  so  much  of  the  book  as  was  produced  at  the  trial 
was  only  of  the  description  stated,  that  was  not  the  whole  of  the 
book  which  he  sought  to  recover,  and  that  the  residue,  which 
was  kept  back,  contained  several  processes  for  mixing  colours 
of  the  plaintiff's  own  invention. 

Heath, 


IN  THE  Fifty-third  Year  of  GEORGE  III.  771 

Heath,  J.    As  to  this  ground,  it  is  clear  from  the  evidence        18 IS. 

that  the  book  was  the  property  of  the  master,  and  though  ther'e      '■ ■ 

might  be  inventions  of  the  plaintiff  in  it,  yet  they  were  the  pro-  ''^^^^^ 

.perty  of  the  master.  Jackson; 

Chambre,  J.  The  master  has  a  right  to  something  beside 
the  mere  manual  labour  of  the  servant  in  the  mixing  of  the 
4X>lours ;  and  though  the  plaintiff  invents  them,  yet  they  are  to 
be  used  for  his  master's  benefit,  and  he  cannot  carry  on  his 
•trade  without  his  book* 

Rule  refused. 


Gregory  v.  Henderson.  [  772  ] 

May  8. 

THIS  was  an  action  of  replevin,  tried  at  the  Lewes  spring  .  revise  to  A. 

assizes   1813,  before  Heath,  J,     Robert  Hendersoriy  de-  mit  and  suffer " 

ceased,  in  1801  demised  the  premises  by  lease  to  the  plaintiff  JJ^j*^^?*^* 

.for  21  years,  and  devised  them  by  his  will;  and  the  sole  ques-  hold,  use,  oc-' 

Xion  was,  whether  on  the  true  construction  of  that  devise  under  and^CTjoythc 

the  statute  of  uses,  the  defendant  had  the  legal  estate  in  her,  so  ^'uij.free,  and 

as  to  enable  her  to  make  the  distress.   The  testator  devised  unto  possessioa  and 

his  cood  friends  and  trustees  William  Leader  BXidJohn  Mills,  J^seofallthe 

D  ^  ^  ^    interests  of  mo- 

Esquires,  his  several  houses  therein  described,  and  also  all  his  nies  in  tb« 

monies  in  the  public  funds  or  otherwise,  which  he  should  die  and  proGts  »ris! 
possessed  of,  to  hold  to  them  his  said  trustees  to  and  for  the  in-  *"^  ^^^  *he 

.  .  .  testator's 

tents  and   purposes  thereinafter,  mentioned,  viz.   upon  trust  to  bouses,  for  her 

permit  and  suffer  his  the  testator's  wife  S.  E.  Henderson,  the  de-  "i^e'shouid*^'  '- 

fendant,  to  have,  hold,  use  occupy,  possess,  and  enjoy,  the  full,  main  unmar- 

*free,  and  uninterrupted  possession  and  use  of  all  and  singular  hern^iptsfor 

the  interests  of  the  said  monies  in  the  funds,  or  otherwise,  and  *V  J[^"**»  ^^ 

rents  and  profits  arising  from  the  said  houses,  for  and  during  bation  of  any 

the  term  of  her  natural  life,  if  she  should  continue  his  widow  ^^shoui^^ 

and  unmarried ;  and  that«ber  receipts  for  all  rents,  interests,  good  and  raiid, 

profits,  with  the  approbation  of  any  one  of  his  said  trustees,  for  and^eduiMt- 

should  be  good  and  valid,  she  his  said  wife  providing  for,  and  »ng  properly  the 

educating  properly,  all  the  (five)  children  (therein  named)  which  dren,  and  also 

the  testator  then  had ;  and  also  paying  Mrs.  M.  Danby  thereout  SSfties  there^ 

of  his  said  estates  one  annuity  of  twenty  pounds,  half-yearly,  to  bequeathed  to 

^hom  the  testator  bequeathed  the  same  during  her  natural  life,  of  20/.  for  their 

lives,  besides 
board  and  lodging  to  M.  I.  and  that  his  children  sliould  be  solely  und^r  their  mother's  direction  until 
^naniage,  or  properly  provided  for :  Held  that  the  use  was  executed  in  the  devisees  in  trust. 

and 
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18 IS.       and  likewise  paying  to  Miss  M.  Janes^  besides  board  and  lodg* 
'      ing,  one  other  like  annuity  of  twenty  pounds,  half-yearly,  to 
^^^^     whom  the  testator  also  bequeathed  the  same;  and  it  was  his 
HttNDERsoy*   will  that  his  said  ^children  should  be  solely  under  their  mothei^s 
[  *773  ]    direction  until  marriage  or  properly  provided  for,  whereby  they 
could  maintain  themselves:    but  in  case  the  defendant  S.  K 
Henderson  should  marry  again,  or  die,  then  upon  trust  that  his 
said  trustees  should  take  the  management  and  directicm  of  all 
the  testator's  said  estates  and  monies,  and  after  payment  of  the 
above-mentioned  annuities    to  Mrs*  Danty  and   Miss  Jones 
during  their  natural  lives,  he  directed  that  the  remainder  of  lus 
rents,  profits,  interests,  and  proceeds  of  his  houses  and  monies, 
should  be  disposed  of  by  his  trustees  for  the  maintenance  of  his 
children,  and  that  the  receipts  of  each  child  for  their  own  pnv 
portion  to  the  trustees,  should  be  a  perfect  acquittal  for  the  said 
sum,  and  this  to  continue  during  their  natural  lives^  and  at  their 
decease  to  go  to  their  children  lawfully  begotten,  (in  eqoal  por- 
tions,) for  ever ;  and  that  the  receipt  of  the  females  should  stil 
continue  to  have  its  full  force,  notwithstanding  they  were  ms^ 
ried  and  termed  femme  couvert  in  law :  in  case  of  the  death  of 
any  of  his  children  without  issue  lawfully  begotten,  ^thdir  pro- 
portion or  share  should  be  equally  divided  amongst  the  surri- 
vors;  taking  care,  notwithstanding  any  thing  that  might  be  sud 
above  which  could  be  construed  to  the  contrary,  that  in  case  of 
the  family's  separating,  a  sufficient  sum  from  the  sum  total 
should  be  taken  for  Miss  Joneses  board,  not  less  than  5(H.per 
annumj  besides  her  annuity;  and  when  she  should  die,  to  be 
buried  at  the  expence  of  all  of  them*    And  the  testator  ap- 
pointed fV.  Leader  and  J.  MiUsy  together  with  the  defendant 
5.  Henderson^  executors  and  executrix.     If,  therefore,  the  me 
was  executed,  Mrs.  Henderson  was  the  landlord,  and  the  plain- 
tiff  was  her  tenant.    Heath,  J.  thought  that  no  doubt  a  simple 
devise  to  trustees  to  suffer  any  one  to  enjoy  rents  and  profits 
was  a  use  executed  in  the  cestui/  qitt  trusty  unless  there  is  any 
thing  to  be  done  by  the  trustee :  but  in  this  case  there  were  re* 
[  774  3      ceipts  to  be  approved  and  annuities  to  be  paid.     He  therefore 
thought  that  as  there  was  something  to  be  done  by  the  devisee^ 
the  use  was  not  executed  in  the  defendant;  and  under  his  di- 
rection the  jury  found  a  verdict  for  the  plaintiff. 

Shepherd,  Serjt.  now  moved  to  set  aside  the  verdict  and  have 
a  new  trial.     The  word  trust  had  no  other  operation  than  if  he 
had  devised  to  his  trustees  <<  to  the  uses  following."    It  is  or- 
dinary 
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Jinary  that  the  trust  to  permit  and  suffer  A.  to  receive  the  rentSf        18 18* 
rests  the  legal  estate  in  A. :  Doe  ex  dem.  Leicester  v.  Bigg^  ante^ 
2.  109.    The  addition  that  the  defendant's  receipt  shall  be  a  ^. 

discharge  with  the  approbation  of  any  on«  of  the  trustees,  is  re*  Hkndebsok. 
dundant,  and  inoperative  to  restrain  the  necessary  consequence 
of  the  legal  estate  which  the  testator  had  before  given  the  de- 
fendant, viz.  that  her  receipt,  without  such  approbation,  would 
be  a  legal  discharge.  There  are  acts  to  be  done  by  the  defend- 
ant*  She  is  to  maintain  the  children,  and  Miss  Jones  /  and  is 
to  pay  the  annuities,  which  distinguishes  this  from  the  class  of 
cases  where  the  trustees  themselves  are  to  do  the  acts.  The 
condition  of  paying^  the  annuities  and  maintaining  the  children 
raises  the  inference  that  the  defendant  has  the  legal  estate  sub- 
ject to  those  charges. 

Chambre,  J.  In  this  case  the  legal  estate  is  in  the  trustees : 
to  determine  that,  we  must  look  to  the  intent  of  the  will ;  and  it 
seem^  pretty  clear  thftt  intent  was  not  to  give  the.  defendant  the 
legal  estate.  It  is  true,  there  is  very  little  left  for  the  trustees  to 
do  during  her  widowhood,  but  if  it  was  intended  that  she  should 
have  the  legal  estate,  there  would  have  been  no  need  of  any 
trustees  at  all.  The  testator  making  the  approbation  of  the 
trustees  necessary  to  her  receipts,  I  think,  shews  it  was  |io(  in- 
tended to  give  the  defendant  a  legal  estate.  J  think  therefor^ 
there  is  no  reason  for  granting  the  rule. 

GiBBS,  J.  The  rule  has  been  misconceived.  Though  an  es-  [  775  ] 
tate  be  devised  to  A,  and  his  heirs  to  the  use  of  B.  and  his  hdrfy^ 
the  Courts  will  not  hold  it  to  be  a  use  executed,  unless  it  ap^ 
pears  by  the  whole  will  to  be  the  testator's  intent  that  it  shoidd 
be  executed.  The  Courts  will  rather  say  the  use  is  not  execut- 
ed, because  the  approbation  of  a  trustee  is  made  necessary^ 
than  that  the  approbation  of  a  trustee  is  not  necessary,  be- 
cause the  use  is  executed.  The  very  circumstance  which  is  to 
discharge  the  tenants,  is  the  approbation  of  one  of  the  trustees: 
<<  I  leave  my  wife  to  receive  the  rents,  provided  there  is  always 
the  control  of  one  of  the  trustees  upon  her  receipt^''  The 
testator  therefore  certainly  meant  that  some  control  should  be 
exercised,  and  what  could  that  control  be,  except  they  were  to 
exercise  it  in  the  character  of  trustees?  I  agree  therefore  that 
the  legal  estate  is  in  the  trustees,  and  that  the  rule  ought  not  to 
be  granted. 

Rule  refused. 

GlJBNKJE 
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May  8.        Glennie  and  Others,'  Assignees  of  the  Estate  of  G.  Sharp  and 

Sons,  Bankrupts,  v.  Edmunds. 

An  under-      r  ■  ^HIS  actioH  was  brouffht  to  recover  a  total  loss  on  the  snb- 

^ritcr  cannot  I  .     .  <•    i        i   #•      ••  i*  ««•  i    i  i  . 

set  off,  as  a  xnu-  "**  scTiption  ot  the  defendant  to  a  policy  elfected  by,  and  in 
*"in8tTto  *'  a  *^®  J^anie  of  the  bankrupts,  Sharp  and  Sonsj  whose  assignees  the 
Ion  accruing  plaintiifs  were,  on  the  ship  Neptunus^  at  and  from  St.  Peten- 
ruptcyt^the  ^'5^  to  London,  at  the  premium  of  ten  guineas  per  ceni^  to 
»9^^y  premi-  return  2/.  lOs.per  cent,  for*  Baltic  convoy,  and  21.  I0s*per  cent. 
and  other  poii-  more  for  North  Sea  convoy,  and  arrival.  The  cause  was  tried 
^ba"nk^'^t'*  at  the  London  sittings  after  Hilafy  term  1813^  before  Giibs,  J. 
from  the  anur-  upon  the  following  admissions.  The  bankrupts  were  the 
himldf  hls^own  owners  of  the  ship  NeptunuSf  and  effected  the  policy  above  men- 
insurance  bio-  tioned  on  that  ship,  which  policy  was  on  21st  Julj/  1812  sub- 
tbose  policie^    scribed  by  the  defendant  for  300/.  at  a  premium  of  10  guineas 

Neither  can    p^,.  ^.gj^^^     Qn  the  1st  of  Octobe?^  1812  a  commission  of  bank- 
be  set  on  re-       *■ 

turns  of  premi-  rupt  issued  against  the  bankrupts  who  had  been  thereunder 
m  nSTcom-**  ^^und  and  declared  bankrupts,  and  their  estate  and  effects  bad 
picte  before  the  been  legally  assigned  to  the  plaintiffs.  The  bankrupts  at  the 
Although  the  time  of  their  bankruptcy  were  indebted  to  the  defendant  in  the 
^"i^ru^^'^the  ^^^  ^^  600/.  165.  for  premiums  of  insurance  for  policies  by  him 
•onclusionof  underwritten  to  the  bankrupts,  and  including  31/.  IO5.  for  the 
ne^wsarUy^'iM!-  premium  on  the  policy  in  question.  On  the  20fli  of  August 
x5ome  debtor  to   1812  the  Neptunus  sailed  from  St,  Petershircrh  on  the  vovage  in- 

the  assured  ei-  o  „  ^o 

therfor  a  loss  sured,  and  during  such  voyage  was  on  the  lltli  day  of  October 
**rcm^ni™  °^  ^"  ^^®  same  year  captured  and  wholly  lost.  On  the  30th  of 
[  *776  ]  October  the  defendant  proved  the  said  sum  600/.  l6s.  under  the 
commission  as  a  debt  due  to  him  from  the  bankrupts,  but  the 
loss  of  the  ship  was  not  then  known  to  him.  The  only  ques- 
tion to  be  tried  was,  whether  the  defendant  was  entitled  to  have 
a  sufficient  or-any  part  of  that  sum  of  6OO/.  I65.  applied  and  set 
off  against  the  sum  of  300/.  for  which  the  defendant  had  so  sub- 
scribed the  policy,  he  thereby  offering,  on  being  allowed  so  to 
set  off,  to  reduce  his  proof  under  the  commission  by  that  sum. 
It  was  further  proved,  that  the  nature  of  the  dealings  between 
the  bankrupts  and  the  defendant,  was,  that  the  bankrupts  acted 
as  their  own  insurance  brokers.  When  the  defendant  sub- 
scribed policies  for  the  bankrupts  as  an  underwriter  to  them, 
instead  of  receiving  the  premiums,  he  suffered  tlicm  to  become 

c  items 
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items  in  account,  against  which  were  to  be  placed  either  losses 
>r  returns  *as  they  should  accrue,  though  it  was  certainly  in  the 
power,  of  the  defendant  at  any  time  to  call  for  his  premiums 
Hrithout  waiting  for  losses  or  returns.  S/iepherd,  Serjt.  for  the 
plaintiffs,  contended  that  as  well  the  loss  as  the  returns  of  pre- 
oiium  in  case  of  arrival,  were  at  the  time  of  the  bankruptcy 
wholly  contingent  debts,  dependant  on  future  events,  and  that 
they  therefore  could  not  be  set  off  by  the  defendant  against  the 
debt  which  he  owed  to  the  plaintiffs.  Letts  and  Blosset^  Serjts. 
for  the  defendant,  on  the  other  hand,  contended,  that  there  had 
been,  within  the  statute  5  G,  2.  c,  SO.  s.  28.  ^  mutual  credit 
given  by  the  bankrupts  and  the  defendant,  before  the  bank- 
ruptcy ;"  and  that,  therefore,  "  the  account  was  to  be  stated  be- 
tween them,  and  one  debt  to  be .  set  against  the  other,  and  that 
what  should  appear  to  be  due  on  either  side  on  the  balance  of 
account,  and  on  setting  such  debts  against  one  another,  and  no 
more,  was  to  be  claimed  or  paid  on  either  side  respectively." 
And  he  referred  to  the  cases  of  Atkinson  v.  Elliot f,  7  T.  IL  380. 
Fraich  V.  Fcnji,  Cookers  Bankrupt  Lawsy  5th  edit.  554.  Gibbsy  J. 
referred  to  Ex  parte  OckendeUy  1  Atk,  235.  as  a  (a)  qualification 
pronounced  by  Lord  Hardimckc  himself,  of  the  doctrine  he  had 
advanced  in  the  case  Ex  j^arte  Deeze,  1  Atk.  228.  he  was  of  opi- 
nion that  he  could  not  hold  this  to  be  a  case  of  mutual  credit, 
without  going  further  than  the  Courts  had  in  any  case  hitherto 
gone,  and  under  his  direction  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  full  amount  of  the  demand,  subject  to  the  ques- 
tion reserved,  of  the  defendant's  right  to  the  set-off. 

Accordingly,  Zrc;«,  in  Easter  term  1813,  moved  for  a  rule 
nisi  to  set  aside  the  verdict  and  have  a  new  trial.  He  urged  that 
upon  this  insurance  there  was  an  absolute  certainty  that  the  de- 
fendant would  have  to  pay  something  to  the  bankrupts,  either  a 
partial  return  of  premium  in  case  of  the  ship's  arrival,  or  a  loss 
in  case  of  her  capture :  the  bankrupts  had  therefore  entrusted 
the  defendant  with  those  sums,  the  amount  only  of  which  was 
uncertain,  and  the  defendant  had  entrusted  the  bankrupts  with 
the  premiums,  which  constituted  a  mutual  credit.  He  referred 
to  Smith  v.  Hodsofij  4  Term  Rep,  211.  and  Cox  v.  Fenn, 

Heath,  J.  I  do  not  think  it  is  possible  to  make  this  a  mu- 
tual credit ;  it  is  only  a  possible  debt,  and  it  would  be  of  no  use 


1813. 

GXJZNNIE. 

v. 
Edmunds. 

C  ♦777  3 
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(tf)  Sc'C  Green  v.  Fanner,  1  BL  Rep,  633.  and  the  note  on  the  case  cited  in  the  latest 
sditioo  of  AUi,  j  and  »ee  Olize  v.  Sm'Uh,  5  Taunt,  60. 

to 
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181S.       to  grant  the  i^Ie.     I  agree  perfectly  with  the  case  of  tihe  pearkt 

~" for  there  the  party  was  accountable  for  the  pearls. 

^,  GiBBSy  J.     Since  I  decided  this  case  I  have  taken  all  the 

StoMUMDS.  pains  I  could  to  look  into  all  the  authorities  on -the  subject;  and 
if  I  had  found  the  least  ground,  I  should  be  Tery  glad  to  haftt 
my  decision  reviewed  by  granting  a  rule  nisi  ;  but  I  csxi  find  do 
case  which  fiimishes  a  principle  for  it;  and  therefore  it  would 
be  useless  to  grant  a  rule ;  and  I  think  the  Courts  would  not  be 
disposed  to  carry  the  matter  further  than  they  have  done.  It 
has  been  carried  quite  far  enough  already* 
The  rest  of  the  Court  concurring,  the 

Rule  was  refiisedi 


[  779  ]  PiCKSRiNO  and  Others  v.  Dowson  and  Others* 

If  the  leading  fTpiHIS  was  an  action  upon  the  case,  for  a  deceit  in  the  sale 
Trkut  ukes"ooe  -L  o^  ^  s^ip*  The  plaintiffs  declared,  that  tlie  defendants 
tott^'th  ^^^^  possessed  of  a  ship  called  the  Margaret^  and  well  knowing 
opinioo  of  bis  that  she  was  rotten,  ruinous,  out  of  repair,  unseawortby,  and  in 
the  Conrt'wiii  P^^  decay  in  her  timbers,  and  in  a  bad  state  and  condition, 
iiot  permit  the  did,  nevertheless,  falsely,  fraudulently,  and  deceitfully  warrant 
to  obtain  a  new  her  to  be  copper-fastened,  and  to  have  undergone  a  thorough 
mao?tha?h  '^^^^  ^^  ^®  month  of  Ma7ch  then  last  past,  and  that  she  might 
was  prepared  at  that  time  be  sent  to  sea  at  a  very  trifling  expence,  and  that 
to ra^rtaw)-  she  was  then  lying  in  the  London  dock,  where  she  had  just  dis- 
tb«iiiieofcase,  charged  a  cargo  from  JBio  de  Janeiro  in  excellent  condition; 
repudiated.  and  did,  by  means  of  that  false,  fraudulent,  and  deceitful  war- 
tatio^'Sf^c  "^*y>  induce  the  plaintiffs  to  buy  of  the  defendants  the  said 
befoire  a  sale  of  ship,  with  divers  stores  thereto  belonging,  for  the  price  of  48001. 
tbeUiingiold,  ^^^  ^'^  falsely,  fraudulently,  and  deceitfully  sell  the  said  ship 
with  fun  oppor-  anj  stores  to  the  plaintiffs  for  that  price;  whereas  in  troth, 
purchaser  to  in.  the  ship  at  the  time  of  the  warranty  and  sale,  was  not  copper- 
i^e  the  tr*uth  fi^^ened,  and  had  not  undergone  a  thorough  repair  in  March 
of  therepresen-  then  last  past^  and  had  not  discharged  a  cargo  from  Rio  de  Ja- 
contract  of  sale  neiro  in  excellent  condition :  but,  on  the  contrary  thereof,  at 
be  afterwards     jjjg  ti^jg  q{  ^jjg  g^^jg  gj^j  makiui?  the  warranty,  was  rotten,  and 

reduced  into        .  ...,,  /..  i 

writing,  in  which  m  great  decay  m  her  timbers,  and  out  of  repair,  unseaworthyi 
utionir^r'    ^^^  ^  ^  ^^^  ^^^^  ^^^  condition ;  and  by  reason  of  such  the  un- 

embodied,  no 

action  for  a  deceit  lies  against  the  vendor  on  the  ground  that  the  artick  sold  it  not  answerable  ^  tbst 

representation.    Whether  the  vendor  knew  of  the  defects,  or  not« 

sound. 


«• 
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sound,  decayed,  and  leaky  state  and  condition  of  the  ship  in  her  IftXS; 
voyage  from  Rio  de  Janeu'o^  her  cargo  had  been  and  was  io  the 
course  of  that  voyage  greatly  wetted,  damaged^  spoiled,  and 
destroyed ;  and  so,  the  f^aintiflb  averred,  that  the  defendants  Dowbow;. 
fidaeiy  and  fraudulently  deceived  them  the  plaintifft ;  and  they 
averred  a  special  damage.  The  second  count  alleged  that  the 
defisndants  falsely  and  deceitfully  represented  the  vessel  to  be  [  780  ] 
copper-fastened,  to  have  undergone  a  thorough  repair  in  March 
then  last,  that  she  might  be  then  sent  to  sea  at  a  very  trifling 
expence,  and  was  then  lying  in  the  London  dodc,  where  she 
had  just  discharged  a  cargo  from  Bio  de  Janeiro  in  excellent 
condition;  and  by  such  deceitful  representation  fraudulently 
and  deceitfully  sold  her  to  the  plaintiffi.  The  third  count 
stated  that  the  defendants,  being  possessed  of  the  Margaret,  re^ 
presented  the  same  matters  respecting  her,  and  that  the  plain* 
tiffi,  relying  on  that  representation,  purchased^  and  they  disaf* 
firmed  the  matters  so  represented,  and  averred  they  were  de* 
ceived  by  such  representation.  The  fourth  count  stated  that 
the*  defendants  were  possessed  of  a  vessdi  which  was  rotten, 
ruinous,  and  in  decay  in  her  timbers,  and  in  a  bad  condition 
and  unseaworthy,  and  that  they,  knowing  the  premises,  fraudu- 
lently sold  her  as  and  for  a  ship  copper-fiutened  and  in  good 
repair  and  condition,  to  the  plaintiffs.  The  cause  was  tried  at 
the  sittings  after  Hilary,  term  1813,  before  Gibbs^  J.:  it  was 
proved  that  the  defendants,  in  January  1809f  had  purchased  the 
ship  Margaret,  previous  to  which  sale  an  inventory  had-  been 
circulated,  containing  the  following  description  of  her:  *<  The 
remarkably  fest-sailing  ship  Margaret,  fordgn  built,  and  free, 
square  stem,  figure  head,  burthen  354  tons  register  measure- 
ment, has  two  flush  decks,  copper-fastened  and  sheathed,  was 
coppered  and  underwent  a  thorough  repair  in  Messrs.  Young, 
VFaUis,  and  Hawked  dock  in  March  last,  sbifis  without  ballast, 
and  stows  a  large  cargo,  is  completely  found  in  sails,  onrdage,  and 
other  stores,  and  may  be  sent  to  sea  at  a  very  trifling  ezp^ice ; 
h«|  capital  heights  for  the  transport  Kervice,  andjs  well  adapted 
for  the  St.  Domingo  or  South  American  trade,  now  lying  in  the 
Ixmdon  dock,  where  she  has  just  discharged  a  cargo  from  Bio 
de  Janeiro  in  excellent  condition:  height  in  the  hold  12  feet j 
between  decks  six  feet;  extreme  length  108  feet;  breadth  27 
feet  7  inches;  huU,  masts,  yards,  standing  and  ranning  rigging,  [  781  ] 
with  all  faults,  as  tl^ey  now  lie,  anchors,  8ca  The  vessel  and 
her  stores  to  be  tak^  with  all  feults,  as  thejr  now  lie^  without 
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1818..  any  allowance  for  weight,  len|^h,  quality,  or  any  other  defect 
whatever."  When  the  defendants  purchased  the  vessel,  a  cc^y 
of  these  particulars  was  delivered  to  them  by  the  vendors.     Tbe' 

DowsoN*  defendants  were  preparing  the  vessel  to  go  on  a  voyage  to  Dr- 
mararoj  had  appointed  a  captain,  and  posted  the  vessel  at 
Uoyd^s  for  freight,  when  the  plaintifis  applied  to  them  to  seD 
her ;  the  defendants  answered  that  they  would  sell  her  if  Ae 
plaintiffs  would  give  a  competent  price;  in  the  course  of  the  ne- 
gotiation, the  defendants  permitted  the  plaintifis  to  inspect  the 
state  of  repair  of  the  vessel,  which  was  then  lying  in  a  dod:  to 
receive  repairs  for  the  defendants'  intended  voyage,  and  the 
plaintiffs  actually  examined  her.  The  defendants  also  permitted 
them  to  see  the  inventory  by  which  they  had  themselves  bought 
her,  as  before  mentioned.  At  length  the  parties  signed  an 
agreement,  the  material  parts  of  which  were  as  follow :  ^'  Jcmu* 
ary  20,  1809-  W.  Z).  D&a)Son^  agent  for  W.  T.  Woodj  sells,  and 
Mr.  Picketing^  for  account  of  Mess.  Blades^  of  Hidlf  bnys  the 
ship  called  the  Margaret^  foreign  built,  of  the  measurement  of 
354  tons,  or  thereabouts,  now  lying  in  the  Lofidmi  dock,  for  tbe 
sum  of  four  thousand  two  hundred  pounds.  On  payment,  tbe 
ship,  with  what  belongs  to  her,  shall  be  delivered  according  to 
the  inventory  which  has  been  exposed,  but  the  said  inventory 
shall  be  made  good  as  to  quantity  only.  The  ship  and  storei 
shall  be  taken  with  all  faults,  in  the  condition  they  now  lie^ 
without  any  allowance  for  weights,  lengths,  qualities,  or  any  de- 
fects whatever."  On  the  17th  oi  Felmmry  following  the  parties 
executed  bills  of  sale,  and  completed  the  purchase.  For  the 
defendants  it  was  proved,  that  the  ship  was  not  copper-fastened, 

[  782  ]  that  the  defendants  knew  she  was  leaky,  that  the  defendants  had, 
after  their  purchase,  offered  her  to  government  to  be  employed 
in  the  transport  service,  and  that  the  agents  of  government  had 
rejected  her.  The  plaintiffs  made  no  complaint  until  after  they 
had  sent  the  vessel  to  sea  on  a  voyage  to  South  America,  in  the 
course  of  which  she  became  leaky,  and  was  obliged  to  put  into 
Lisbon  to  refit,  after  which  she  proceeded  on  her  voyage,  and 
again  proving  leaky,  she  returned  to  Lisboti,  was  surveyed,  and 
condemned  as  incapable  of  the  voyage,  sold  by  auction,  and 
broken  up.  Gibbsy  J.  was  of  opinion  that  the  defendants  were 
not  in  law  liable  in  this  action,  and  directed  a  nonsuit. 

Best  and  MarsJiall^  Serjts.  in  this  term  moved  for  a  rule  nisi 
to  set  aside  the  nonsuit  and  have  a  new  trial.  They  contended 
that  the  whole  inventory  of  the  former  sale  was  delivered  by  the 

defendants 
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defendants  to  the  plaintiffs  as  a  representation  of  the  state  of  181S* 
the  ship  which  existed  at  the  time  of  tlie  sale  to  the  plaintifi^ 
and  that  the  contract  for  the  purchase  being  founded  on  that 
representation,  and  the  representation  having  failed,  with  the 
knowledge  of  the  defendants,  that  when  they  made  it,  it  was  un- 
tme,  the  phiintiffs  were  entitled,  to  recover.  The  stipulations  in 
the  contract  that  the  ship  and  stores  should  be  taken  with  all 
fiiolts,  without  any  allowance  for  weight,  length,  quality,  or  any 
other  defect  whatsoever,  did  not  enable  a  seller  to  make  with 
unpunit^  a  representation  of  &cts  which  he  knew  to  be  fidse,  or 
did  not  know  to  be  true.  In  the  case  of  Parkinson  v.  Lee,  2 
East^  823.  which  would  be  cited  for  the  defendants,  Lawrence^  J. 
relied  on  the  circumstance  that  there  was  no  representation 
made  by  the  defendant  to  the  plaintiff  as  to  the  goodness  of  the 
hops,  to  induce  him  to  make  the  purchase.  Here  was  a  repre- 
sentation of  facts,  which  were  most  important,  and  proved  false. 
The  ship  was  not  copper-fastened ;  she  had  not  then  lately  un-* 
dergone  a  thorough  repair,  nor  had  she  delivered  her  last  cargo,  [  788  j 
as  represented,  in  excellent  condition,  but,  to  the  knowledge  of 
one  of  the  defendants,  was  leaky,  and  when  she  went  to  sea,  she 
was  found  rotten*  In  the  case  of  Mellish  v.  MotteuXf  Peak^s 
Nm  P*  Cas.  115.  Lord  KenyoUj  C.  J.  says,  *'with  all  faults'* 
means  with  all  faults  unknown  to  tlie  plaintiff.  And  that  is  the 
true  construction.  In  Baglehole  v.  Walters^  3  Cccmpb.  154. 
Lord  Elle7iboroughi  C.  J.  certainly  does  not  agree  to  that,  but  in 
the  last  case  there  was  no  representation.  Lord  EUenborough 
thought  that  where  an  article  is  sold  with  all  faults,  how  many 
of  them  are  known  to  the  seller  is  immaterial.  But  where  a 
ship  is  sold  with  all  faults,  and  arts  are  used  to  put  a  purchaser 
off  his  guard,  which  is  the  case  here,  where  representations 
were  made  that  induced  tlie  plaintiffs  to  believe  this  was  a  per- 
fectly safe  ship  to  be  sent  to  sea,  the  same  doctrine  does  not 
hold.  Marshall  also  relied  on  the  circumstance  that  at  the  trial 
he  had  offered  to  call  the  surveyor  employed  by  government 
when  this  ship  had  been  tendered  to  the  transport  board,  who 
directed  a  survey,  and  that  he  would  have  proved  that  a  part 
of  the  ceiling  being  taken  down  in  presence  of  one  of  the  de- 
fendants, the  ship's  beams  were  found  rotten.  [Gibbs^  J.  My 
brother  Best^  who  led  the  cause,  used  his  discretion  at  the  trial, 
and  did  not  go  on  this  line  of  case;  if  the  counsel  who  leads  the 
cause  takes  one  line,  and  the  judge  and  jury  decide  on  the  Une 
taken  by  the  leader,  the  junior  counsel  also  must  confine  him- 
.     Vol- IV.  3G  self 
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181S«  self  to  the  line  token  by  the  leader :  this  matter  was  stated,  and 
I  repeatedly  called  for  evidence  of  this  sort,  and,  under  the  direo- 
tion  of  the  leader,  none  such  was  produced.]  It  is  sapposcjd 
there  is  great  magic  in  the  words  <<  all  bults,**  that  does  not 
mean  all  frauds.  Even  the  misrepresentation  that  the  ship  wu 
copper^fastened,  would  avoid  the  contract  This  was  like  die 
case  of  representations  in  insurances.  Lord  Kenjfotfs  deasim 
in  MeUish  v.  MoUeus  is  supported  by  very  great  authorities  of 
the  civil  law,  to  which  the  common  lawyers  in  doabcfiil 
refer.  Dige$t^l%b.A.{a)iit^S.i.%.Dedolomalo.  Dobm 
a  se  abesse  pntsiare  venditor  dAet^  qui  mm  tanlttm  tniOo  eUqm 
dissimtdatj  sedet  in  iUo  qtd/allendi  eausi  inadioii  H  cbsaari kh 
quituTu  Before  the  decision  of  that  great  Judge  Lord  Kanfom  k 
laid  aside,  it  ought  to  undergo  the  solemn  omsideratioD  cf  at 
least  one  Court. 

Heath,  J.  If  I  could  harbour  any  doubt  on  the  questiooi  I 
would  grant  a  rule  nisi.  The  defendant  had«recently  pmnchaied 
a  ship,  and  intended  to  send  her  to  the  Wat  Indies.  The 
plaintiff  applies  to  him  to  sell  the  ship,  the  defendant  states  Id 
him,  ^^Here  is  what  I  bought  it  for  from  the  former  vendor^  he 
sells  it  him  by  a  contract  containing  no  representation  whstM>- 
ever.  It  is  in  vain  to  reduce  a  contract  to  writing,  if  you  nuj 
afterwards  refer  to  all  that  has  passed  by  paroL  The  meaning 
of  selling  <<  with  all  fieiults,"  is,  that  the  purchaser  shall  make  use 
of  his  eyes  and  understanding  to  discover  what  faults  there  are; 
1  admit  the  vendor  is  not  to  make  use  of  any  fraud  or  practke 
to  conceal  faults:  I  think  the  representation  is  none;  it  is  die 
mere  delivering  over  of  a  paper  which  the  defendants  received 
from  the  former  vendor.  With  respect  to  the  doctrine,  I  sd- 
here  to  that  of  Lord  EUenhorough  in  Daglehole  v.  Wallers^  widh 
out  any  difficulty.  I  subscribe  to  the  doctrine  of  the  D^est^ 
but  this  is  not  an  obscure  or  insidious  contract,  but  plain  and 
simple. 

Chakbre,  J.  I  am  of  the  some  opinion.  When  there  if  i 
written  agreement,  and  no  difficulty  as  to  the  meaning,  it  ii 
dangerous  to  depart  from  it  without  evidence  of  fraud.  Wbeie 
there  is  such,  the  Courts  of  Law  will  interfere :  here  1  see  none. 
That  the  defendants  did  not  know  the  faults  is  manifest  fraa 

L  785  ]     the  use  they  meant  to  make  of  the  vessel*   They  deliver  over  A 

the  papers.  The  party,  after  an  inspection,  agrees  to  purchase  it 

v^      with  all  its  faults.    There  is  no  evidence  ^  any  fraud  at  si; 

(a)  The  reporter  has  not  tucceoded  ia  ▼ertfying  tbb  reference. 
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under  such  circumstances,  after  examination  had,  and  a  11818. 
ract  made  in  writing,  which  is  hiade  to  bind  the  parties,  it 
ot  be  permitted  that  because  the  state  of  it  turns  out  to  be 
rent  from  what  was  expected,  the  whole  shall  at  a  future 
•be  rescinded.  It  would  put  an  end  to  all  contracts. 
KBBS,  J.  Lord  Kenyan  certainly  did,  in  the  case  of  Mellish 
rotteux  receive  some  such  evidence  as  that  which  has  now 

referred  to ;  but  that  case  has  since  been  expressly  over- 
3  in  a  subsequent  nisi  prius  case  in  Campbell ;  and  that  de- 
n  has  never  been  questioned  at  the  bar.  The  ground  on 
th  that  case  ultimately  went,  was,  that  the  one  party  covered 
defects  so  that  the  other  could  not  see  them ;  but  the  evi- 
56  did  not  support  the  suggestion ;  and  I  remember  the  case 
le  sale  of  a  house  in  South  Audley  Square^  where  the  seller, 
.g  conscious  of  a  defect  in  a  main  wall,  plaistered  it  up,  and 
Bred  it  over;  and  it  was  held  that  as  the  vendor  had  ex- 
isly  concealed  it,  the  purchaser  might  recover;  but  in  this 
t  the  plainti£fsi  did  not  in  their  opening  state  any  conceal- 
it.  This  is  a  case  regarding  property  of  considerable  value, 
that  is  no  reason  for  interfering  to  put  the  parties  to  further 
mce,  unless  there  is  a  rational  ground  of  doubt.  What  are 
fects  of  this  case  ?  The  plaintiflfe  had  very  recently  purchased 
ship  under  an  inventory  delivered  to  them,  at  the  head  of 
:h  was  a  representation  from  those  of  whom  they  purchased. 
y  were  about  to  send  this  ship  to  the  West  Indies^  and  had 
ally  appointed  a  captain.  The  plainti£&  apply  to  them,  to 
19  if  they  will  seU  their  ship ;  the  answer  is,  Yes,  if  we  get 
price.  The  plaintiffit  and  several  others  are  permitted  to 
md  examine  the  ship  throughout.  After  this,  the  old  in-  [  786  "} 
oTj  is  handed  over,  in  which  they  see  how  the  former  ven- 

descrlbed  her,  but  the  defendants  do  not  repeat  that  as 
r  present  representation  of  her,  and  the  parties  have  fiiU 
rty  to  examine  her.  They  then  come  to  an  understanding, 
reduce  the  contract  to  writing.  By  that  alone  they  are 
rwards  to  be  bound,  unless  some  fraud  can  be  shewn.  Even 
lere  had  been  a  representation,  it  would  not  have  availed, 
dd,  that  if  a  man  brings  me  a  horse,  and  makes  any  repre- 
Jition  whatever  of  his  quality  and  soundness,  and  afterwards 
agree  in  writing  for  the  pii^nhas^  of  the  horse,  that  shortens 

corrects  the  representatjf*  •  a^^  whatever  terms  are  not 
tained  in  the  contract,  ^  '  Vyivi^  the  seWer,  and  must  be 
ick  out  of  the  case.    Iq  *  .^  n^       jf  tk^r^  ba^V)ceii  any  fraud, 
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I  agree  k  would  not  have  been  done  away  by  the  contract  f  bof 
in  this  case  there  is  no  evidence  of  any  fraud  at  all.  The  zhifk 
afterwards  conveyed  by  a  bill  of  sale:  that  contains  no  wamotfr 
il  thought  at  the  trial,  and  still  think,  that  the  parties  were  not 
now  at  liberty  to  shew  any  representation  made  by  the  sdkr, 
unless  they  could  shew  that  by  some  fraud  the  defendants  pie- 
vented  the  plaintiffs  from  discovering  a  &ult  which  they  knev 
to  exist.  I  think,  on  these  grounds,  the  Court  must  refiue  &e 
motion ;  but  I  go  further,  and  think,  that  as  to  the  evidence  of  the 
representation,  and  as  affecting  the  conduct  of  the  defendai^  the 
defendants  only  handed  over  the  inventory  for  the  sake  of  the 
plaintifis'  seeing  the  several  articles  which  were  to  be  sold  with 
tlie  ship ;  and  not  even  with  a  view  to  shew  them  what  httd  been 
the  representation  made  to  themselves.  That,  however,  was  not 
the  ground  on  which  I  went  at  nisipriuSf  where  I  proceeded  upoo 
the  ground  that  after  the  written  contract  was  made,  parol  efi- 
dence  could  not  be  admitted  of  former  representations,  onkB 
there  were  proof  of  sueh  fraud  as  I  have  described. 

Rule  refined. 


against 
commander  of 
a  «hip  of  war 
who  takes  the 
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Mmj  10. 

An  action  lies  r  |  ^HE  plaintiff  declared  that  in  consideration  that  he  brf 

:ams    le  j^     caused  to  be  delivered  to  the  defendant  certain  casks  of 

dollars  to  be  carried  on  a  voyage  from  the  river  La  Plata  to 

buiTion^oiFa  pri-  Lotidoti^  upoH  freight  for  certain  hire  and  reward,  the  defendant 

on^Xto  "^  undertook  to  take  care  of  them ;  amd  assigned  for  breadi  thai 

not  safely  keep-  he  took  SO  little  carc  of  them  that  they  were  lost.     The  cao* 

infi*?     *^*   "^  was  tried  at  Gtiildhallj  at  the  sittings  after  Michadriuu  Xem 

It  is  no  in-  IS  12,  before  Mansfield.  C  J.  when  the  evidence  was,  that  a 

fraction  of  the       ,  •     '  *J      ^  »    _x-^ 

monopoly  of  licence  had  been  obtained  from  the  South  Sea  Compam/^  whidi 
cljnfto^^nd  ^^  b^en  since  destroyed,  and  the  entries  in  their  books,  (td- 
home  from  the  mittcd  in  evidence  after  argument,  as  the  declaration  of  At 
ship  of  war,  do|.  Company  against  themselves,  without  examination  of  the  seere- 
!r"d8*of  anad-  ^^^  ^^^  made  the  entries,  and  who  was  prevented  by  ilhies 
TcnturetoSbtfM  from  attending,}  denoted  that  it  was  a  licence  to  the  ship  Br** 
ooHn^nother  gcmzay  toT  18  months,  fix)m  February  1809,  with  liberty  a»l 
!^»JP^«^ *h^  authority  to  and  for  the  said  ship  to  sail,  trade,  navigate,  and 

Company.  . 

The  entry  ih  the  South  Sea  Company^i  books  of  the  roioutet  of  a  licence  grmoted  by  th«m,  »  adav- 
•ible  in  evidence,  as  being  a  declaratioo  adrerse  to  their  interest,  without  calliiis  aa  a  witness  tbe«i- 
ficcr  who  made  the  entry. 

A  adventure 
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fldyenture  to  all  and  every  port  or  ports,  land,&c.  within  the      ,  181 S. 
Company's  limits.    It  was  proved  that  the  Brasanza  sailed  with      — — 
an  outward  cargo,  and  that  after  a  sale  thereof  at  Buenos  Ayres^  ^^ 

the  proceeds  in  dollars  were  put  on  board  his  Majesty's  gun-  Fullarton. 
brig  the  Cheerly^  whereof  the  defendant  was  then  commander, 
in  21  casks,  to  be  brought  to  England^  for  which  the  usual 
freight  of  two  and  a  half  per  cent,  was  to  be  paid.  Two  of  the 
<»sk3,  containing  5665  dollars,  of  the  value  of  1407&  65.  4£f. 
fiuled,  upon  the  arrival  of  the  Cheerly^  to  be  delivered,  having 
been  plundered  by  the  crew,  to  recover  which  sum  this  action 
tras  brought.  For  the  defendant  it  was  objected,  that  the  dol- 
lars wece  merchandize,  and  the  bringing  them  home  was  an  il- 
l^;al  transaction,  as  being  an  infringement  of  the  South  Sea  [  788  1 
Qmipar^s  monopoly,  and  not  being  protected  by  the  licence  to 
the  Braganzaj  and  the  South  Sea  Company  having  granted  no 
licence  to  the  Cheerly.  For  the  plaintiff,  it  was  contended,  first, 
that  no  licence  was  necessary  for  remitting  home  the  proceeds 
of  an  outward  cargo;  secondly,  that  if  it  were,  the  licence  to 
the  Braganza  virtually  protected  the  remittance  of  the  proceeds 
in  iSie  ordinary  mode  of  remitting  bullion,  namely,  on  board  a 
King's  ship.  Mansfield^  C.  J.  thought  he  could  not  distinguish 
between  the  case  of  a  remittance  home  of  bullion,  and  a  send- 
ing home  of  the  proceeds  invested  in  any  other  merchandize, 
which  last  would  clearly  be  illegal;  but  permitted  a  verdict  to 
peas  for  the  plaintiff,  for  1407/.  reserving  the  point. 

In  the  following  term,  a  rule  having  been  obtained  to  enter  a 
nonsuit, 

Shepherd  and  Lens^  Serjts.  now  shewed  cause.  They  admit- 
ted that  since  the  monopoly  of  gold  and  silver,  the  produce  of 
America^  is  by  the  statute  9  Ann.  c,  21.  s,  58.  granted  to  the 
Siouth  Sea  Company^  it  resulted  that  if  the  Cheeriy  had  been  a 
iperchant-ship,  and  the  Braganza  had  not  been  licensed,  the 
transaction  would  have  been  illegal,  and  within  the  prohibition 
<lf  s.  47*  and  the  forfeitures  of  s.  48.  But  the  Cheeriy  being  a 
King's  ship,  and  lawfully  being  at  Buenos  Ayres  on  public  ser- 
vice, needed  no  licence  from  the  South  Sea  Company :  she  was 
lawfully  about  to  come  home,  and  it  is  legal  for  King's  ships  to 
carry  bullion,  though  all  other  merchandize  is  prohibited  to 
them.  If  the  Braganza  had  been  lost,  it  was  clear  that  her 
cargo  might  have  been  forwarded  by  another  vessel,  and  would 
sdll  have  been  protected  by  the  licence.  It  was  equally  legal 
for  the  plaintiff  to  send  home  his  proceeds  by  the  Cheeriy.     In 

practice, 
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1818.       practice^  no  licence  had  ever  yet  been  obtfuned  or  applied  for 
from  the  Company  for  remitting  home  the  proceeds  of  merduHH 


dize  sent  out  to  South  Amanca,     It  is  a  nec^sary  incident  end 


'V, 


FcjLLARTON.  conscquence  of  licensing  the  traffic,  that  the  proceeds  may  be 
lawfully  remitted  home  in  the  usual  course,  otherwise  when  the 
trading  adventure  was  ended,  the  merchant  would  be  incapaci- 
tated &om  reining  the  fruits  of  it  The  practice  of  sendn^ 
home  the  remittances  for  cargoes  of  private  merchants  in  Eing^s 
ships  had  been  universal,  and  if  any  doubt  were  now  to  be 
thrown  on  the  legality,  it  would  be  necessary  tbat.w  act  erf* 
parliament  should  pass  for  the  indemnity.of  all  who  had  been 
concerned  therein.  The  legality  of  the.  practice  was  apparem 
by  the  act  establishing  the  monopoly,  for  the  illegali^  of  intei^ 
loping  is  no  otherwise  declared  than  by  the  49th  section^  whkb 
imposes  forfeiture  of  the  ships  employed  j  and  as  thaa  sectioD 
cannot  extend  to  the  vessels  of  his  Majesty,  because  he  is  nol 
expressly  named  therein,  it  follows  that  his  vessels  may  IsgiSiJ 
bring  home  these  dollars.  [_Per  Ctariam^  thoagh  the  King^s 
vessel  would  not  be  forfeited,  the  contracts  of  ibe  snbfect 
for  bringing  home  goods  or  merchandizes' in  a  Sang^s  diip 
would  be  illegal.]  It  is  immaterial  whether  the  remittanoe  be 
made  in  bills  of  exchange,  or  in  the  coin  of  this  country,  or  m 
dollars,  which  are  the  coin  of  the  country  where  the  licenced 
cargo  is  sold.  They  are  not  shipped  for  England  as  a  mode  of 
trade,  but  as  a  mode  of  remittance  to  which  the  prohibition  ii 
not  to  be  extended.  Toulmin  v.  Aftderson^  ante^  1.  2£7.  is  ir- 
relevant. 

Best  and  P'aughan,  Serjts.  contra.  If  an  application  be  made 
to  the  Company  for  a  licence  to  a  King's  ship,  to  bring  home 
dollars,  it  will  be  granted ;  and  if  the  vessel  be  unknown,  a  li- 
cence will  be  granted  to  bring  home  dollars  in  ship  or  ship& 
[  790  ]  This  contract  is  void,  as  being  an  infraction  of  the  Compan/s 
rights.  The  defendant  does  no  illegal  act.  The  act  of  the 
plaintiff  is  illegal,  he  Is  the  merchant  who  puts  these  dollan 
"  on  board  with  intent  to  trade  or  adventure  from  parts  within 
the  limits"  of  the  South  Seas:  it  is  he  therefore  who  is  incapt- 
citated  from  enforcing  his  contract,  for  this  is  a  trading  from  tbe 
South  Seas.  It  is  prohibited  by  the  same  section  to  ^*  hire  or 
freight  any  ship''  from  thence :  it  is  true  that  the  plaintiff  htf 
not  hired  a  whole  ship  on  freight,  but  he  has  put  the  goods  on 
board  on  frej|ght.  It  is  said  this  is  not  a  trading,  becanse  dol- 
lars are  the  current  coin  of  that  country;  but  the  corrent  coin 

of 
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rfoo  country,  except  of  our  own,  is  taken  as  coin,  but  as  mer-        ISIS* 
:faaadize*     Tliese  dollars  are  taken  by  weight,  estimating  the 
nice  of  the  silver :  they  do  not  derive  their  value  from  the  im-  ^ 

session  they  bear  of  the  royal  arms  of  Spain.  This  is  not,  as  Fuxjuartoit^ 
ia  said,  like  sending  home  bills  of  exchange:  a  person  who  had 
rtiden  bills,  could  not,  at  common  law,  be  indicted  for  stealing 
piods  and  merchandizes ;  and  a  special  statute  was  necessary  to 
enable  him  to.  be  indicted  for  it ;  but  one  might  be  indicted  at 
Am  common  law  fi)r  stealing  dollars  as  merchandize.  MansfieUf 
C  J*  held  there  was  no  differaice  between  sending  home  a  re« 
Uim  cargo  in  dollars  or  in  any  otlier  merchandize.  The  qoes- 
tioDf  therefore,  is  whether  this  trading  is  covered  by  the  licence 
9JbCained«  That  licence  is  confined  to  the  ship  Braganzc^  and 
protecting  the  ship  Braganza  for  a  limited  time,  it  necessarily 
protected,  during  that  time,  whatever  was  on  board  her,  but^ 
U^ing  so  restricted,  it  cannot  be  extended  to  goods  sent  by  any 
other  ship :  by  the  construction  now  contended  for,  it  is  to  pro- 
tect all  on  board  her,  and  all  returns  sent  home  by  any  other 
ship  at  the  same  time.  It  is  said  that  Cheerly  is  legally  in  the 
South  SeaSj  but  though  that  is  true^  she  cannot  be  therefore  le- 
gally used  for  purposes  of  commerce.  The  act  of  parliament  [  791  3 
which  authorizes  ships  of  war  to  carry  bullion,  did  not  mean  to 
break  in  upon  the  rights  of  the  South  Sea  Company,  The  plain- 
tiff also  makes  out  a  regular  bill  of  lading;  and  two  and  a  half 
per  cent,  is  paid  for  putting  the  dollars  on  board;  that  is  a  traf- 
fic, and  is  as  much  an  adventure  in  goods  and  merchandize  an 
any  other  article ;  and  it  can  make  no  difierence  whether  they 
were  bought  with  the  proceeds  of  another  adventure^  or  are  an 
ciriginal  adventure.     The  plainti£^  therefore^  cannot  recover. 

Heath,  J.  In  this  statute^  9  Ann^  c.  21.  s.  49.  the  legisla- 
ture have  guarded  against  a  literal  construction,  by  saying, 
<<  contrary  to  the  true  meaning  of  this  act.^  What  is  the  true 
meaning?  To  give  a  monopoly  to  the  South  Sea  Company. 
Whatever,  Uien,  is  not  against  that  Company's  monopoly,  is  not 
against  that  statute.  The  putting  this  bullion  on  board  the 
sloop  of  war  is  not  against  the  Company's  monopoly.  It  is  said 
that  the  Braganza  might  cover  several  cargoes^  but  it  is  a  licence 
for  time;  and  as  many  adventures  as  the  ship  might  make  with- 
in that  time,  would  be  legal ;  no  fraud  or  improper  practice  is 
suggested  here. 

CuAMBBE,  J.  I  am  of  the  same  opinion.  This  is  neither 
against  the  words  nor  the  policy  of  the  act. 
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181S.  GiBBS,  J.  read  over  the  49th  section,  and  dedared  his  entire 

■"  concurrence.     With  respect  to  trading  and  frequenting  these 

^^  parts,  the  persons  trading  had  a  licence  so  to  do;  and  with  re< 

FuLLARTOK.  spect  to  the  sailing  and  hieing  there,  his  Majes^s  ship  was  le- 
gally there.  The  words  are,  **  if  any  subject  shall  lade  or  put 
on  board  any  ship  or  ships  any  goods  or  merchandizes  with  in- 
tent  to  trade  or  adventure  unto  or  from  the  South  Sea:**  the 
[  792  2  Braganza*s  adventure  had  terminated;  the  trading  was  eodec^ 
and  the  proceeds  had  been  turned  into  the  current  coin  of  that 
country,  Portugal.  It  is  true,  when  the  dollars  got  kom%  ihey 
would  become  merchandize :  but  this  was  not  a  trading  adveop- 
ture  from  thence,  but  that  trading  was  ended*  As  for  bringing 
home  the  bullion  in  his  Majesty's  ship  Cheerhfj  it  was  only  doii^ 
that  which  the  vessel  lawfully  might  do.  Tl^e  role,  therefinrs, 
must  be 

Dischaqiei 
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Same  v,  Lavi£. 

ifaretsei  'T^HESE  were  actions  upon  policies  of  insurance,  dated  the 
licence,  a  cargo     X     16th  of  November  18 10,  the  one  upon  the  ship  Goed  Pat^ 

^8  ft^m*^n  *®  ^^^^^  "P®"  ^^^  ^^^S^j  at  and  from  die  Elbe  to  London. 
hostile  country  Upon  the  trial  of  the  cause  at  Gmldhally  at  the  sittings  after 
certamothe***^  Michachnas  term  1812,  before  Mansfieldj  C.  J.  it  was  proved 
goods  not  li-  that  the  vessel  was  a  Hamburgher^  and  sailed  from  Qluckstadt  on 
furance  on  the  the  EmSi  af^r  a  licence  granted  by  the  King  in  council  to 
kTriofthe^y  Messrs.  Castendyck  and  Hentz,  on  behalf  of  themselves  and 
vitiated.  Others,  and  permitting  a  vessel  bearing  any  flag,  to  import  a 


In  1810,  it 


was 


lawful  for  a  cargo  of  com  kadi  many  other  ^lumerated  commodities,  (not 
Hamhirgher  to   indudini?  books,)  **  and  no  other  articles  whatever.**     There 

bring  goods  to  i  >■  i  n  i        i  i  t 

this  country  were  put  ou  board  several  cases  of  books,  not  the  property  of 
port  undcr^*^  the  assured,  nor  covered  by  the  policy,  but  on  account  of  Jfoci- 
ftrict  blockade,  inlay^  a  London  bookseller,  the  freight  whereof  amounted  to 

4SZ.  being  about  one-seventh  part  of  the  freight  of  all  the  goods 
on  board,  which  together  amounted  to  800/.  The  ship  was  lost 
on  the  voyage  to  London.  For  the  defendant,  it  was  objected, 
that  the  importation  of  the  books  was  illegal,  unless  licensed, 
[  793  ]     and  that  no  licence  having  been  obtained  which  ihduded  them, 

the 
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die  defect  vitiated  the  whole  adventure,  and  rendered  the  vessel 
and  cargo  liable  to  confiscation,  and  .that  the  insurance  was 
therefore  void ;  and  upon  this  ground  the  Chief  Justice  nonsuit* 
ed  the  plaintiff,  with  liberty  to  move  to  enter  a  verdict  for  the 
amount  of  the  drfendant's  subscription. 

Shepherd,  Seijt  in  Hilary  term  181S,  accordingly  obtained  a 
rdle  nm,  upon  two  grounds :  first,  that  no  licence  was  necessary 
to  enable  this  vessel,  being  a  Hamburgher^  a  neutral,  to  perform 
the  voyage  insured ;  secondly,  that  admitting  the  adventure  of 
the  books  to  have  been  illqpl,  that  circumstance  did  not  invali- 
date the  plaintiff's  insurance. 

Best  and  Vaughan^  Seijts.  in  this  term  shewed  cause  against 
the  rule.  1.  The  consignment  of  the  books  was  a  trading  by 
the  consignee,  a  British  subject,  with  an  enemy,  and  firom  an 
hostile  port,  which  is  illegal,  unless  legitimated  by  licence,  al- 
though it  be  carried  on,  as  here,  by  means  of  a  neutral  ship. 
Though  the  books  were  not  the  property  of  Rounge^  in  whom 
the  interest  was  averred,  nor  were  they  intended  to  be  covered 
by  this  policy,  yet  the  having  on  board  this  illegal  consignment, 
vitiated  the  whole  adventure.  It  is  illegal  for  a  neutral  without 
a  licence  to  bring  any  goods  hither  from  an  enemy's  country  to 
a  subject  of  this  country.  If  the  vessel  had  been  taken  on  this 
voyage  by  an  English  cruiser,  the  vessel  and  the  entire  cargo 
would  equally  have  been  condemned  by  the  Court  of  Admiralty. 
The  English  arfien  in  council  recognize  the  illegality  of  this 
adventure.  That  of  8th  April  1806,  declares  the  entrance  of 
the  Emsj  Wesery  Elbe^  and  Drove  to  be  blockaded.  The  order 
of  the  4th  o£  February  1807,  prohibits  the  interrupting  of 
neutral  vessels  with  cargoes  of  certain  enumerated  goods,  pro- 
vided they  are  not  coming  from  any  port  in  a  state  .of  strict  and 
rigorous  blockade.  An  order  of  Srd  May  1809  declares  that 
the  order  of  4th  of  February  1807  shall  still  continue  in  force, 
except  as  to  any  ship  or  goods  coming  from  ports  or  places 
under  actual  blockade;  and  this  ship. coming  from  Gluckstadt^  a 
town  .on  the  Ems^  which,  by  the  order  of  6th  April  1806,  is 
strictly  blockaded,  comes  wi|hin  the  exception;  and  this  vessel 
having  on  board  goods  not  included  in  th^  enulneration  con- 
tained in  the  order  of  4th  February  1807,  is  not  within  the  re^ 
taxation  given  by  that  order.  The  order  of  18th  February  1807 
permitting  vessels  and  goods  from  Hamburgh^  Bremen, '  and 
x)ther  places  in  the  north  of  Germany  to  pass  unmolested,  which 
i^essels  and  goods  shall  be  employed  in  ^  trade  to  and  from  th^ 

United 
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United  Kiogdom,  notwithstanding  the  taid  countries  are  or  ma^ 
be  in  the  poesemon,  or  under  the  oontrotd  of  JR^ancCf  will  be 
relied  on :  but  it  is  inapplicable.  This  is  not  a  voyage  from 
Hamburgh^  but  a  voyage  by  a  Hajmburgher  frwck  GlucksUuU  to 
Great  Britain:  the  intention  of  that  order  was  to  licence  m 
trade  direct  from  Hamburgh  to  Great  Britain^  bat  the  order 
shews,  that  unless  it  had  been  issued,  Hamburgk  must  have  been 
considered  as  an  hostile  port.  The  order  of  17th  J^m^  1817 
permittiDg  certMn  goods  belcHiging  to  Hamburghers^  which  had 
been  seised,  to  go  to  neutral  ports,  and  declaring  that  veisck  in 
future  should  not  be  liable  to  capture,  provided  they  were  en* 
gaged  in  a  trade  to  any  part  of  this  kingdom,  intends  a  trade 
direct  from  the  country  to  which  the  ship  belongs,  to  a  port  of 
this  kingdom.-  The  order  of  3rd  May  1809  is,  however,  long 
subsequent  in  date  to  the  others,  and  therefore  rescinds  them. 
But  putting  the  orders  in  council  out  of  the  case,  this  was  from 
the  beginning  an  illegal  voyage.  The  books  were  purcbased 
^flagrante  belio  frt>m  the  enemies  of  this  country* 

Shepherd  and  Lens^  Seijts.  in  support  of  the  rule.  Even  if 
the  order  of  drd  May  1809»  repeals  the  relaxation  of  the  or- 
der of  8th  AprU  1806,  which  is  contained  in  the  orders  of  4th 
February  IBOT^  and  18th  February  1807)  it  is  not  therefore  to 
be  assumed  that  it  again  sets  up  die  order  of  8th  AprU  1806,  in 
like  manner  as  if  that  had  never  been  relaxed ;  for  it  leaves  the 
order  of  17th  June  1807)  untouched,  (m  which  the  plaintiff  prin- 
cipally relies,  and  which  was  made  for  the  express  purpose  of 
protecting  the  inhabitants  of  Hamburgh  and  Bremeru  Another 
order  in  council  of  11th  November  1807)  unless  it  be  virtually 
repealed  by  the  order  of  8d  3£ay  1809,  declares  that  the  prohi- 
bition shall  not  extend  to  any  vessel  of  any  country  not  at  war 
with  his  Majesty,  which  ship  shall  be  coming  from  any  port  or 
place  in  Europe^  declared  by  that  order  to  be  subjed^to  the  re- 
strictions incident  to  a  state  of  blockade,  destined  to  some  port 
or  place  in  Europe  belonging  to  his  Majesty,  and  which  shall 
be  on  her  voyage  direct  thereto.  In  the  case  of  Goede  Hoop. 
Edw.  Leading  Decisions^  10.  Sir  JV»  Scott  adjudged  the  release 
of  a  vessel  and  her  cargo  of  brandy  which  had  sailed  under  an 
expired  licence,  and  condenmed  other  goods  alone,  which  were 
found  on  board  the  same  ship  and  were  not  comprehended  in 
the  licence.  And  in  the  case  of  the  Jouge  Glara^  Lead^  Dec.  48. 
non-enumerated  goods  were  condemned^  and  the  licensed  goods 
and  ship  were  released^  and  Sir  W.  Scott  says,  <<  Jt  would  fall 

extremely 
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extremely  bard  upon  the  commercial  interests  of  the  country,  if  181S* 
the  innocent  goods  of  one  merchant  should  be  confiscated  on 
account  of  the  misconduct  of  another.  Such  a  position  would 
carry  the  doctrine  of  infection  beyond  what  is  done  even  in  cases 
of  contraband,  where  the  penalty  attaches  only  to  the  proper^ 
of  the  same  owner."  No  authority  is  cited  that  a  neutral  who 
has  a  right  to  trade  with  an  enemy's  port,  and  to  bring  hither 
the  cargo  he  has  there  purchased,  acts  illegally  in  bringing  [  795  3 
hither  from  that  port  the  goods  of  a  British  subject.  The 
bringing  of  these  books  is  not  a  trading  with  the  enemy  by  any  . 
subject  of  this  country,  otherwise  than  by  the  intervention  of  neu- 
trals ;  and,  if  that  is  prohibited,  no  neutral  trade  at  all  can  be 
carried  on,  for  the  neutral .  must  communicate  with  the  natives 
of  each  hostile  country.  In  the  case  of  Bell  v.  Poits^  BuUef'f  J. 
held  that  an  English  subject  might  ship  his  goods  from  an  ene- 
my's port  after  war  had  been  declared,  and  both  his  ship  and 
his  innocent  goods  were  restored. 

Heath,  J.  It  is  very  clear  that  the  order  in  council  of  the 
3rd  of  May  1800,  does  not  repeal  the  two  former  orders  in  fin 
vour  of  Hamburgh  ships.  The  party  does  not  here  rely  upon 
the  order  in  council  of  the  4th  February  1807f  but  on  those  of 
18th  February  and  17th  June  1807*  As  to  the  other  point,  the 
only  consequence  of  bringing  these  goods  is  that  they  are  liable 
to  be  seized. 

Chambre,  J.    I  am  of  the  same  (pinion.    It  is  quite  clear. 

GiBBS,  J.  Giving  the  defendant  the  full  bendSt  of  all  his 
argument,  there  is  not  the  least  doubt  in  this  case.  In  the  Court 
of  Admiralty  if  the  ship,  goods,  and  books  had  been  libelled,  the 
books  would  have  been  condemned,  and  the  ship  and  other  goods 
would  have  been  restored ;  and  if  they  ought  to  be  restored,  I 
can  find  no  ground  why  they  should  not  be  insured.  I  am  fur- 
ther of  opinion  that  this  adventure  required  no  licence;  it  not 
being  within  the  operation  of  the  order  of  6th  April  1806,  that 
being  relaxed  by  the  subsequent  order  alluded  to;  and  I  am 
further  of  opinion  that  the  circumstance  of  the  books  being  on 
board,  which  belonged  to  Mackinlay  the  bookseller,  does  not 
render  the  whole  of  the  adventure  illegal,  nor  the  insurance  void. 

Rule  discharged,  (a) 

(a)  Sec  Hagtdom  ▼.  BtU^  1  Maule  ^  Selvh  450. 
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May  11/  Osborne  v.  Datis. 

A  warrant  of    W^ESTf  Scijt.  had  obtained  a  rule  nisi  to  set  aside  a  warrant 
feved  by  a  de-  of  attorney  to  confess  judgment,  given  by  the  defendant 

^*^"P*  *^"'if  ^hile  he  was  in  custody,  upon  the  ground  that  his  attorney  was 
AD  attoni«y  gn  not  present.  Lens,  SerjL  shewed  cause,  and  Best  endearoored 
present^  tboagh  ^  sustain  his  rule.  The  Court  hdd  it  a  sufficient  compliance 
he  if  »  total       with  the  rule  of  Court,  Hilary  14  &  15  Car.  2.  which  requires 

•feraqgor  to  the.  n        %       -t  n     *i'  %  ii 

defendaot,  and  that  an  attorney  for  the  defendant  roust  be  present  when  a  de- 
3ie*pulo^'f*^  fendant  in  custody  gives  a  warrant  of  attorney  to  acknowledge  a 
attorney,  who  judgment ;  that  an  attorney  was  present,  who  was  a  total  stranger 
main  qo^be^  ^^  ^^  defendant,  and  who  was  called  in  by  the  plaintiff's  attor- 
*'****  fii^S^d"*  ^®y*  ^^  defendant  having  previously  expressed  a  wish  to  have 
fendaiit  to  pro-  his  own  attorney  present,  who  lived  in  Cemptofir^treet^  but  the 
an^^*hi^'J?n'  P^^iitirs  attorney  having  come  from  PiccadiUy  to  the  inns  of 
dittorney,  who  court  to  settle  tbe  matter,  having  objected  to  the  delay  requisite 
^t  part  of  the  ^  ^^^^  ^^^  ^^  *  ^°^  ^^  Court  Said,  it  would  be  very  mischiev^ 
iovi^  ous,  and  prevent  much  accommodation  to  prisoners,  if  this  were 

not  sufficient. 

Rule  discharged  without  costs. 


£  798  ]         Dawney,  Demandant;  Newsome,  Tenant;  Lord  Viscount 
Mayu.  DowNE,  Vouchee. 

wh«re  the       T  ENSj  Scrjt.  moved,  on  a  former  day,  to  amend  this  recovery, 
tiSfte^rto^  suffered  in  1748,  by  the  insertion  of  the  manor  oi  Rim^ll 

the  precipe  is  in  the  county  of  York,  and  the  tithes  of  the  parish  of  Riinswell, 
is  no*to  be  ^^^  which  had  been  omitted,  upon  an  affidavit  of  Lord  Dawne  that 
*S^!^  ^^^"^  by  a  barnrain  and  sale,  enrolled  in  H^S,  all  his  property,  in- 

attasted  copy  of     ^  ^  '  -•      ,7       -i         i_        j» 

that  deed.  cluding  this  manor,  and  tithes,  and  all  other  hereditaments 
fief  ^/of  the  wherein  Lord  Dawne  had  any  estate  of  inheritance,  were  con- 
enrolment  of  a  veyed  to  Newsome  for  the  purpose  of  suffering  this  recovery ; 
But  it  may  that  this  manor  and  tithes  were  at  that  time  in  the  seisin  of  Lord 
the™ro?raf  ^  Dorwne,  and  were  intended  to  passp  That  the  bargain  and  sale 
itself,  being  itself  could  uot  be  found,  and  his  lordship  believed  he  had  never 
^  ught  mto      possessed  it,  but  that  he  had  found  among  his  muniments  an 

attested  coj^y  thertef,  which  supported  this  statement. 

Per 
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Per  Curiam,  The  Court  has  gone  very  far  indeed  in  amend- 
ing recoveries ;  it  is  going  a  great  way  to  let  the  oath  of  a  tenant 
in  tail  prgudioe  the  issue  in  tail  in  a»y  case:  but  we  have  never 
gone  so  &r  as  this.  The  question  is  not  whether  this  copy 
would  be  admissible  in  evidence  on  a  trial,  but  whether  upon 
this  warrant  the  Court  can  take  upon  theniselve8»  without  hear- 
ing the  issue,  to  bar  them  of  their  inheritance  upon  motion^ 

U(>on  this  day  Lens  made  the  like  motion  upon  an  office  copy 
of  the  enrolment  of  the  bargain  and  sale.  The  officer,  in  read- 
ing it,  read  the  word  as  Bunnoettf  and  such,  on  inspection  of  the 
copy  by  the  Coffirt,  it  appealed  to  be;  the  Court  again  rejected 
the  application,  remarking  on  this,  as  an  additional  proof  of 
the  necessity  of  their  observing  extreme  caution  and  drcum* 
spection  in  the  amendment  of  recoveries,  and  directed  the  enrol- 
ment itself  to  be  produced,  as  being  better  evidence,  and  more 
analogous  to  the  production  of  the  deeds  themselves,  which 
their  general  practice  required. 

Accordingly,  on  a  subsequent  day  Lem  renewed  kis  motion, 
when,  the  roll  being  in  Court,  and  it  plainly  appearing  by  tke 
record  to  be  RimsaoeUj  and  not  Sunswdl^  in  three  principal 
places  where  it  occurred,  although  the  word  was  plainly  iZtiiij- 
foell  in  another  part,  and  it  being  sworn  there  was  such  a  place 
as  RimsnDellf  and  no  such  place  as  BunsweUj  in  the  county  of 
Yorkf  and  the  general  words  passing  all  other  manors  and  lands 
of  Lord  Damne  in  that  county,  the  Court  permitted  the  amend* 
ment 


1813. 

Dawnky» 

Demandant; 
&c.' 
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LovELL  V.  Martin  and  AnotBer. 


Mojg  1^ 


THE  plaintiff  being  possessed  of  a  bill  drawn  by  T.  WliUe^      a  banker, 
T*  «  1  y       P    T  1        «  ••'  1       *^*''  notice, 

at  Portsmouth^  on  the  7th  of  July  1810,  at  six  months  diMouait  s  bill 

after  date,  on  SmiM,  Atkins^  and  Co.  in  favour  of  the  plaintil^  ^CT,Md  b"*' 

or  his  order,  and  accepted  with  this  directioui  ^^  with  JSdessrs.  the  acceptance 

Martin,  Stone,  and  Martin,''  indicaung  that  the  biU  would  be  1^1  gTjaf- 

paid  at  their  house  in  London,  indorsed  it,  and  casually  lost  it.  |^  '1*%^^^ 

On  the  4th  of  August  he  wrote  to  Smith,  Atkins,  and  Co.  stating  der»  and  after-* 

the  circumstance,  and  Smith,  Atkins,  and  Co.  in  consequence,  ^^JJ^l^^^ 

the  amoant  of 
the  bill,  writes  a  discharge  on  it  and  delirers  it  up  to  the  customer  as  the  banker's  voacher  of  his  ac- 
count.    Held  that  the  banker  is  thereby  guilty  of  a  conrersioii,  and  the  loser  of  the  bill  may  recorcr 
in  trover  without  a  previous  demand  of  the  bill. 

applied 


LaVELL 
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1813.       applied  to  the  defendants»  requesting  that  they  would  not  pay 
or  discount  the  bill  if  ofiered :  on  the  7th  the  defendants  wrote 
back  to  the  plaintiff^  that  there  was  little  duuftce  of  the  bill 
MAariN.     being  ofiered  for  ^discount,  but  if  not  recovered,  care  should  be 
L    ^^  J    fni^^Q  ^^  ii  should  not  be  paid  when  due»  of  which  they  re- 
quested that  he  would  remind  them.    On  the  find  of  January 
1811,  the  plaintiff  wrote  to  remind  the  defendants  that  the  hill 
would  soon  fall  duev  "oiz.  on  the  lOdi  ci  January  s  to  which  they 
answered,  that  they  liad  long  since  discounted  it  for  Ponei^  a 
bill  broker,  who  was  their  customer.     The  bill  had  in  hcX  been 
picked  up  by  a  child,  from  whom  P&well  had  it ;  the  defendants 
discounted  it  for  him,  and  at  maturity  charged  the  account  of 
Smith  and  Atkins  with  the  payment  of  the  biU,  noted  it,  wrote  a 
discharge  on  the  back  of  the  bill,  and  delivered  it  up  to  Smitkj 
Atkingf  and  Co.  as  a  voucher  of  their  account.    The  plaintiff, 
without  further  communication,  bfx>ught  this  action.     His  de- 
claration  contained  two  special  counts  in  tort,  alleging  that  the 
bill  was  stolen  by  persons  unknown,  and  charging  the  defend- 
ants with  having  prevented  the  plainti£Ffrom  recovering  it,  and 
a  count  in  trover.    Upon  the  trial  of  the  cause  at  the  sittingi 
afler  Trinity  term  1812,  before  Manifidd^  C.  J.  it  appearing 
that  the  two  first  counts  incorrectly  described  the  transacdon, 
the  plaintiff  resorted  to  the  last :  Lem^  Serjt.  for  the  defendants, 
objected  that  a  previous  demand  of  the  bill,  and  refusal  to  de- 
liver it,  was  necessary  as  evidence  of  a  conversion ;  but  the 
plaintiff  on  that  count  obtained  a  verdict. 

Lens^  in  Michaelmas  term  1812,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit. 

Shepherd  and  Hest^  Seijts.  in  this  term  shewed  cause  against 
the  rule.  They  urged  that  the  defendants  had  been  guilty  of 
a  complete  conversion  of  the  bill,  having  appropriated  it  to  their 
own  use  by  debiting  Smithy  Atkinsy  and  Co.  with  the  amount, 
after  they  had  discounted  it,  and  delivering  up  the  bill  to  Smithy 
[  801  3  AikinSj  and  Co.  The  case  was  the  same  as  if  the  defendant 
had  carried  the  bill  to  Smithy  Aikinsy  and  Co.  and  received  the 
amount  from  them.  They  took  a  bill  belonging  to  the  plain- 
tiff, arid  gave  it  up  to  another,  under  such  circumstances,  that 
they  could  not  possibly  get  it  back  again.  This  was  a  con- 
version. 

Lens  and  Vaughan^  Seijts.  conti-d.  If  the  plaintiff  was  entitled 
to  the  bill,  he  should  have  demanded  it.  There  was  neither 
demand  nor  refusal.     The  plaintiff  neither  shews  an  absolute 

destruction 


IN  THB  FirrYVTHIBD  Y»AE  ov  GEORGE  III.  Wi 


destruction  of  the  subject  matter,  nor  such  an  alteration  of  it  as  18  IS. 
to  prevent  his  having  it  in  the  same  plight  as  before.  If  the  j^^„f 
plaintiff  has  a  right  to  the  bill,  he  may,  upon  obtaining  posses-  ^. 

sion  thereof,  still  sue  on  it     But  it  was  incumbent  on  the  plain-      Martiit. 
tiff  to  shew  that  Pctaoell^  who  was  apparently  the  indorsee,  had 
not  a  good  title  to  the  proceeds  of  the  bill  by  affecting  him  with 
notice  of  the  loss  or  theft:  for  it  is  possible  that  Powell  took  it 
^thout  that  notice :  the  noting  was  a  perfectly  nugatory  act. 

Heath,  J.  Under  the  circumstances  of  this  case,  the  count 
in  trover  may  be  mdntained.  The  defendants  have  improperly 
discounted  the  billi  they  have  sent  it  to  Smith  and  Atkins^  as 
their  voucher. 

Chambre,  J.  I  am  of  the  same  opinion.  I  think  there  is 
•  complete  evidence  of  a  conversion.  The  doctrine  of  the  defend- 
ants'  counsel  applies  to  detinue,  not  to  trover;  where  the  cir- 
cumstances amount  to  a  complete  conversion,  there i^  KIoMed 
of  a  demand.  The  discounting  the  bill,  and  applying  it  to  the 
defaidaufs  own  use,  is  a  purchase  of  the  bill  by  the  defendanfiiy 
after  notice  of  the  plaintiff's  title:  but  not  only  that;  they  have 
made  use  of  it  as  a  discounted  bill.  The  writing  a  receipt  on  it 
iras  a  further  act  of  conversion. 

GiBBs,  J.    Suppose  this  bill  had  not  been  payable  at  the     C  802  j 
bankers,  that  Laoell  hod  lost  it,  and  that  the  finder,  knomng 
Lovell  had  lost  it,  had  carried  it  to  Smith  and  Atkins^  and  had 
it  paid !  It  is  clear  that  the  finder  would  have  been  liable  in 
trover  to  the  plaintiff.     Then  how  does  this  difier?    Martin 
and  Stone^  most  respectable  persons,  having  notice  the  bill  be- 
longed to  the  plaintiff,  and  was  lost,  take  it  by  mistake,  discount 
it,  and  thereby  become  the  purchasers  of  it     Then  casually 
being  the  bankers  of  Smith  and  Atkins^  and  having  through  the 
medium  of  their  account  with  them  received  the  money  for  it, 
and  written  a  receipt  on  the  back  of  it,  they  send  it  to  Smith 
and  Atkins  as  a  voucher  to  their  customer.     That  is  the  same 
thing  as  if  they  had  carried  it  it  S7nith  and  Atkins  to  be  paid, 
and  had  obtained  payment  for  it,  knowing  it  was  a  lost  bill.     It 
i^pears  to  me  a  complete  conversion.     It  is  admitted  they  must 
lose  this  money  at  all  events,  and  whether  the  plaintiff  recovers 
it  or  not,  is  not,  therefore,  material  to  them ;  it  is  certainly  a 
▼ery  hard  case. 

Rule  discharged. 


Cooper 
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May  12;  CooPEB  and  Another  v.  South^  Briggs,  Smith,  Bank% 

Watson  and  Ruber. 

Tb^ccrtift-    ^  i  ^HIS  was  an  action  in  tort  against  the  owners  of  a  brig,  for 
regigtry  is  not      X     SO  unskilfully  navigating  her  that  she  ran  down  the  plain- 

^^"^^twn-  *^^  ^°*^-  ^P^°^  *®  ^^^  ®^  ^®  ^"*®  *^  ^®  sittings  after 
en  any  of  the    Trinity  term   1812,  before  Manffield^  C.  X  the  evidcDce  of 

named'as  strcb)  Ownership  to  charge  the  defendants  was  the  certificate  of  the 
^h*'**"^'*^  brig's  registration,  alleging  all  the  six  defendants  to  be  owners, 
in  the  affidavit  but  obtained  upon  the  affidavits  of  South  and  Briggs  onlj* 
SS^i^^-""  *After  verdict  for  the  plaintiff,  Vaughan,  Segt^hadin  MUhadmat 
tained.  term  last  obtained  a  rule  nisi  for  a  new  trial  upon  two  grounds: 

in  ton  against  ^*  ^^^  ^^  allegation  of  the  mode  in  which  the  damage  was 
■ix,  the  plaintiff  occjuioned  was  not  well  proved;  2.  that  the  certificate  obtained 

may  recorer  a         r^        »•        • 

veitiict  against   OD  the  affidavit  of  two  owners  was  not  sufficient  to  charge  the 
^T*  ^fiOft  1    '^^  wherefore  he  concluded  there  must  be  a  nonsuit  as  against 
■'    all  of  them. 

Besty  Serjt.  now  shewed  cause,  and  Vaughan  and  Petty  Serjti^^ 
endeavoured  to  support  his  rule.  Upon  the  first  point  the 
Court  held  the  verdict  well  supported  by  the  evidence^  which  it 
IS  immaterial  to  state.  Upon  the  second  question  the  Court 
held  that  this  case  could  not  be  distinguished  in  principle  from 
that  of  Tinkler  v.  Walpote^  14  Easty  226.  assumpsit  for  goods 
sold,  from  which  it  only  differed  because  this  was  in  tort:  but 
the  objection  derived  therefrom  extended  only  to  certain  of  the 
defendants,  and  that  the  verdict  was  proper  in  all  respects,  ex« 
cept  as  to  the  parties,  and  might  well  stand  as  to  those  two  on 
whose  affidavit  the  certificate  was  founded ;  and  with  this  quali- 
fication, they 

Discharged  the  rule. 


May  12.  GoLDSMii>  and  Others  r.  Gillies. 

8uiti"b^a*va-  T^HIS  was  an  action  upon  a  policy  of  insurance  upon  50 
lued  policy  wus  X  casks  of  coffee,  valued  at  dOOCtf.  shipped  on  board  the 
»W  rbuTthe"*'  Margarethay  on  a  voyage  at  and  from  London  to  Totmngeit. 

enemy  permit- 
ted the  foreign  consignee  to  retain  from  the  proceeds  the  amount  of  hb  acceptances ;  ttie  assured  not 
having  abandoned,  the  loss  became  partial  only,  and  the  assured  was  entitled  to  recover  from  tlic  un- 
derwriter a  sum  bearing  the  same  proportion  to  his  subscription  as  the  loss  ultimately  sustaiDed  bore 
to  the  whole  ralue  in  the  policy. 

The 
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The  policy  was  underwritten  by  the  defendant  for  200?. ;  4«0/. 
was  paid  into  Court.  The  cause  was  tried  before  Mansfield,  C.  J. 
at  the  sittings  after  Trinity  term  1812,  at  GuildhaU,  when  a 
verdict  was  found  for  the  plaintiffs  for  44/.  I65.  exclusive  of  the 
40/.  paid  into  Court,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

The  plaintiils  having  obtained  a  licence  from  the  British  go- 
vernment for  the  voyage,  shipped  the  coffee  at  London^  upon 
dieir  own  account,  on  board  the  Margaretkay  and  consigned  it 
to  Messrs.  BauTj  their  agent  at  TanningeUf  to  sell  upon  commis- 
sion. Upon  the  credit  of  this  consignment  the  plaintiffs  had 
drawn  bills  to  the  amount  of  31,761  marks  batfco^  or  2400/.  up- 
on Messrs.  BaWf  which  they  accepted,  and,  at  maturity,  duly 
paid.  Immediately  upon  the  arrival  of  the  vessel  at  Tormingeny 
and  before  any  part  of  the  coffee  was  landed,  it' was  seized  by  the 
JDaani  government,  and  afterwards  confiscated.  The  govern- 
ment ordered  the  coffee  to  be  sold  by  Messrs.  Baur,  and  com- 
piled them  to  give  security  to  account  for  the  proceeds.  A  sale 
was  soon  afterwards  effected,  the  gross  proceeds  of  which 
anumnted  to  69,139  marks  bancOf  and  the  net  proceeds  to  57il25 
mariu.  Upon  an  application  made  by  Messrs.  Baur  to  the 
JJanish  government,  stating  that  they  had  before  the  seizure 
accepted  bilb  to  the  amount  of  31,761  m2ixk&  banco  upon  the 
credit  cf  the  consignment,  they  were  permitted  to  reimburse 
themselves  by  retaining  that  sum  out  of  the  net  proceeds,  and 
were  ordered  to  pay  over  the  residue,  viz.  25,364  marks,  into 
tlie  Danish  treasury,  on  account  of  the  government,  and  which 
was  accordingly  done.  The  invoice  price  of  the  coffee  in  Eng" 
land  was  2720/.  The  defendant,  after  advice  of  the  seizure,  ad- 
justed a  loss  of  35  per  cent,  upon  account.  The  question  for  the 
qpinion  of  the  Court  was,  whether  the  plaintiffs  were  entitled  to 
recover  from  the  defendant  the  44/.  I65.  for  which  the  verdict 
was  taken,  or  any  and  what  other  sum.  If  the  Court  should  be 
of  opinion  that  the  money  paid  into  Court  covered  the  whole 
that  the  plaintiffs  were  entitled  to  recover,  a  verdict  was  to  be 
entered  for  the  defendant. 

Besif  Serjt.  for  the  plaintiff  stated  that  the  question  intended 
to  be  argued  was,  upon  what  principle  this  average  ought  to  be 
caloilated  (a).  The  true  principle  was  recognized  in  the  cases 
of  Lewis  V.  Bucker^  2  Burr.  1170.   Johnson  v.  Sheddon^  2  Eastf 


1813. 

goldsmid 
Gillies. 


[  805  ] 


(a)  The  Court  obwrved  that  it  was  impossibte  to  divioe,  from  the  ttatement  of  the 
caac,  that  this  was  the  quesUon  to  be  aqpied. 

Vol.  IV.  3  H  581, 
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581.  and  Tunno  v.  Edwards^  1£  Eas^  488.  The  doctrine  to  be 
contended  for  by  the  defendant  is,  that  becayse  the  plaintiff  hai 
brought  one  half  of  bis  merchandize  to  a  good  market,  therdbre 
•the  underwriter,  who  has  insured  the  other  half  which  is  loiti 
may  repair  a  proportion  of  his  loss  by  a  share  of  the  plaintiff's 
gain. 

Vatigharij  Serjt.  conti'd.  The  confiscation  of  these  goods  was 
a  total  loss,  although  there  was  no  notice  of  abandonment,  which 
is  not  necessary ;  whatever,  therefore^  was  saved,  was  saved  for 
the  benefit  of  the  underwriters,  consequently  the  plaintiff  is  en- 
titled to  recover  only  the  sum  which  bears  the  same  proportioQ 
to  his  whole  subscription  as  the  diffisrenoe  between  the  amount 
saved  and  3000/.  bears  to  SOOO/. 

Heath,  J.  It  is  in  the  plaintiff's  option  to  make  it  dther  an 
average  or  a  total  loss,  and  he  makes  it  an  average  lost. 

GiEBS,  J.  If  the  plaintiff  had  brought  an  actioo  after  tUt 
salvage  for  a  total  loss,  the  defendant  woold  have  ncmsuited  hiia 
for  want  of  an  abandonment.  I  do  not  state,  that  upon  setsve 
by  the  Danes  or  Swedes^  the  plaintiff  might  not  sue  for  a  told 
loss  without  abandonment ;  but  aiter  the  restoratioiiy  no  afasB- 
donment  having  been  declared  in  the  mean  time,  that  wUdi 
was  for  a  time  a  total  loss,  became  an  average  loss ;  ipd  thtii 
all  that  is  restored,  is  restored  for  the  benefit  of  the  assuiedf  ool 
of  the  underwriter.  The  plaintiff  could  not  reoover  firora  die 
underwriters  more  than  100  per  cent^  but  he  may  receive  «»- 
deqiidqiie  more  tiian  100/* 

Judgment  for  the  plaistiC 


May  12. 


Williams  v.  Barber. 


A  mistake  in 
the  date  of 
items  in  an  at- 
torney's bill, 
vhich  does  not 
mislead,  does 
not  vitiate  the 
delivery  of  the 
bill  a  month  be- 
fore ^action 
brobght. 


THIS  was  an  action  upon  an  attorney's  bill,  which  was  de- 
livered in  Juh/  1811;  the  first  business  charged  in  it  was 
charged  as  being  done  in  7V/n/(y  vacation  1811:  the  business 
so  charged  was  in  fact  done  in  Hilary  vacation  1811,  and  this 
might  be  conjectured  from  the  next  item$,  which  were  ip  EasUr 
term  181  h  After  verdict  for  the  plaintiff,  Shepherd^  Seijt  bad 
obtained^  and  was  now,  without  hearing  Best^  Serjt.  who  was  in- 
structed to  shew  cause,  called  on  to  support  a  rule  itm  for  anev 
trial,  upon  the  ground  that  the  plaintiff  had  not  delivered  a  co^ 
rect  bill,  such  as  was  required  by  the  statute  previously  to  bring- 
ing this  action. 

CUAMBRli 
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Chambre,  J.     The  object  of  the  act  was  that  the  bill  ini|;ht  1813; 

be  capable  of  being  taxed,  there  is  no  difficulty  in  taxing  the  bill.  

GiBBSy  J.     To  say  that  this  business  is  not  described  in  the  ^|^  * 

bill,  because  Trinity  vacation  is  written  instead  of  Hilary  vaca-  Barber. 
tioRi  would  be  trifling  with  the  Court. 

Rule  discharged.* 


HOLLIS  v.  ClAEIDGE.  r   gQ~    -, 

May  12, 

THIS  was  an  action  of  trover  for  title  deeds.     Upon  the  trial  The  lien  which 

.  of  the  cause  at  the  sittings  after  Trinity  term  1812,  before  onThlTa^ra" 

Mans^ldf  C.  J.  it  appeared  that  the  plaintifl,  being  under  em-  in  his  hands,  is 

barrassments,  applied  to  Basson  to  grant  him  an  annuity,  who  suraie^wi^The 

consented  so  to  do,  provided  he  were  satisfied  with  the  security  ""'^^^  TH**^**  ^^^ 

1         ,   .     .rn  11-1  I         !•         party  delivering 

proposedj  whereupon  the  plaintiff  delivered  to  Basson  a  building  the  papers  to 
lease  granted  to  him  of  ceitain  premises,  that  he  might  examine  j;;™'  ^  '^^'^- 
the  title ;  and  Basson,  without  the  assent  or  knowledge  of  tlie  plain-     ^^ery  one, 

^^  *^  *  whether  attor^ 

tiS^  who  had  another  solicitor  concerned  on  his  part,  delivered  ney  or  not,  has 
tb^  deeds  for  investi's^ation  on  the  part  of  Basson  to  the  defend*  [>ythf.  common 

,°  ,  "^  law  a  hen  on  the 

ant,  who  had  obtained  a  certificate  as  a  conveyancer,  but  had  specific  deed  or 
not  been  admitted  as  an  attorney,  and  was  then  employed  as  tohfmtodoany 
clerk  to  a  solicitor.     It  had  been  agreed  that  if  the  annuity  workor  business 

»iii  It  /*•!  -Ill    thereon,  but 

•bould  be  granted,  the  expences  of  preparing  the  security  should  not  on  other 
be  borne  by  the  grantor.  .  The  defendant  having  heard  some  Se^tt^^rty, 
report  disadvantageous  to  the  character  of  the  plaintiff^  upon  "n'«s  fhe  per- 
that  ground,  and  not  upon  any  defect  of  the  title,  advised  Basson  ^,e  iien"be  m 
to  reject  the  proposal,  which  he  accordingly  did,  and  the  plain-  attorney  or  so- 
tiff^  by  Basson*s  direction,  drew  out  and  delivered  to  the  plain- 
tiff a  bill  of  his  charges  for  investigating  the  title,  and  detained 
the  deeds  until  he  should  be  paid  those  charges  by  the  plaintifi^ 
eontending  that  he  had  a  lien  for  them.     Mansfield,  C.  J.  was  of 
opinion^  upon  this  evidence,  that  as  the  plaintiff  was  to  pay  all 
the  expences  if  the  business  was  completed,  and  as  it  was  in  evi- 
dence that  the  annuity  went  off  on  the  ground  of  something  un- 
fdeasant  on  the  side  of  the  plaintiff,  the  plaintiff  must  be  at  the 
espence  of  the  investigation ;  and  not  allowing  any  lien  to  the 
defendant  expressly  as  attorney,  but  being  of  opinion  that,  whe-     [  808  ] 
ther  cloth  or  any  other  goods  be  delivered  to  have  any  operation 
done  thereon,  the  bailee  may  retain  them  when  finished  until 
the  work  be  paid  for,  he  directed  a  nonsuit. 

3H2  Best, 


aos 
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Clariogb. 


1813.  Bestj  Seijt.  in  Michaelmas  term  1812^  moved  for  a  role  nid  to 

set  aside  the  nonsuit,  and  have  a  new  trial,  upon  two  grounds: 
first,  that  the  attorney  of  an  adverse  par^  has  no  lien  on  the 
papers  of  the  person  against  whom  he  is  employed :  his  posses- 
sion being  only  the  possession  of  the  party  to  whom  they  were 
delivered  for  inspection,  who  clearly  has  no  lien  for  the  expences 
of  investigating  a  title  proposed  to  him  for  approval ;  all  the 
cases  of  lien  being  between  attorney  and  client,  not  between 
party  and  party.  Secondly,  that  the  right  of  lien,  which  an  at* 
torney  possesses,  is  only  by*  reason  of  his  being  an  oflScer  of  the 
^Court,  and  under  its  controul,  and  that  certificated  coDveyanoers 
and  special  pleaders,  who  are  not  oflicers,  have  no  lien.  He  fiir- 
ther  observed,  that  although  it  is  usual  for  persons  who  grant 
annuities  to  pay  the  expence  of  the  securities,  it  would  be  ^  the 
worst  tendency  if  a  person  could  get  the  papers  of  a  needy  man 
into  his  hands  under  pretence  of  granting  him  an  annuity,  and 
could,  after  refiising  his  title,  detain  his  muniments  until  he  had 
extorted  a  charge  for  the  examination. 

Lens^  Seijt.  on  this  day  shewed  cause  against  the  rule :  he  did 
not  contend  that  Bassan  had  a  lien  on  the  papers;  but  tbede* 
fendant,  who  was  a  professional  man,  had  a  lien  for  die  bnsiiMM 
he  did  respecting  them ;  and  that,  indi£ferently,  whether  the  p»> 
pers  were  the  property  of  Bassan^  or  of  the  plaintiff  since  they 
once  came  to  his  hands.  This  was  the  ordinary  law  as  it  re- 
spected all  liens.  As  to  the  second  point,  it  was  immaterial  that 
[  809  ]  the  defendant  was  not  an  attorney,  since  the  papers  were  de- 
livered to  him  to  have  an  operation  performed 'thereon. 

Bestf  contrdy  was  stopped  by  the  Court. 

Heath,  J.  We  are  all  clearly  of  opinion  that  the  defendant 
cannot  support  his  lien  as  against  the  plaintiff.  It  is  not  true 
that  the  plaintiff  gave  these  papers  to  Bassan  to  be  submitted  to 
the  defendant,  he  gave  them  to  Bassan  that  he  might  look  at 
them  himself,  or  take  the  opinion  of  others,  as  he  would,  but 
that  givBs  the  defendant  no  lien. 

Chambre,  J.  I  am  of  the  same  opinion,  and  it  would  be 
extremely  mischievous  if  it  were  otherwise. 

GiBBS,  J.  If  the  plaintiff  had  employed  the  defendant  to 
look  into  the  lease,  the  defendant  would,  I  think,  have  been  eo* 
titled  to  retain  the  lease  till  he  was  paid  for  the  work  which  he 
had  performed  on  it,  without  reference  to  the  question  whether 
he  is  an  attorney  or  not :  for  upon  the  second  point,  I  think  the 
distinction  is,  that  if  this  lease  were  ddivered  to  the  defendant 
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by  a  person  having  a  right  to  dispose  of  it,  that  he  might  do 
any  thing  upon  this  particular  deed,  by  the  general  law  of  the 
land  he  has  a  lien  on  it,  whether  he  is  an  attorney  or  not ;  if  it 
were  another  deed  than  that  on  which  the  operation  is  to  be 
performed,  it  would  be  necessary  for  him  to  be  an  attorney,  to 
have  the  benefit  of  the  custom,  and  to  enable  him  to  retain  other 
papers  than  those  on  which  the  work  is  to  be  done.     But  as  to 
the  first  point,  the  defendant  does  nothing  for  the  plaintiff;  the 
plaintiff  delivers  the  lease  to  Basson,  to  look  into  it  for  himself^ 
and  he,  acting  for  himself,  cannot,  by  giving  the  deed  to  the  de- 
fendant, give  him  a  better  title  than  he  Basson  himself  has ;  bu^ 
he  has  no  other  right  than  to  look  into  the  deeds  for'  his  own 
satisfaction.     After  he  has  inspected  them,  not  on  any  defect  in 
the  title,  but  for  some  other  cause,  he  breaks  off  the  treaty :  the 
other  says,  give  me  my  lease  back;  no,  says  he,  the  defendant 
must  be  paid  first.    But  it  is  Basson  who  alone  is  bound  to  pay 
Iiiin*     Suppose  one  having  a  diamond,  offers  it  to  another  for 
sale  for  100/*  and  gives  it  him  to  examine,  and  he  takes  it  to  a 
jeweller,  who  weighs  and  values  it;  he  refuses  to  purchase,  and 
being  asked  for  it  again,  he  says,  the  jeweller  must  be  first  paid 
for  the  valuation;  as  between  the  jeweller  and  purchaser,  the 
jeweller  has  a  lien ;  but  as  against  the  lender,  he  has  no  right  to 
retain  the  jewel  r  it  seems  to  me  that  this  case  is  similar.     I 
hare  stated  the  reasons  more  particularly,  because  my  Lord  was 
of  a  different  opinion  at  nisi  prius,  but  a  Judge  cannot  always  at 
nisi  prim  entirely  understand  the  cause  (a). 

Rule  absolute. 

(a)  See  Furlong  v,  Howard,  2  Schoales  and  Lefrty,  115.  and  Ex  parte  Nesblif  ibid* 
2T9. 


1813. 

HOLIJS 
v. 

Clariogb. 


C  810  ] 


Hutchinson  v.  Piper  and  Another. 


May\U 


^P^HIS  was  an  action  for  usuly.     The  plaintiff  in  his  14th      Thcdefend- 
^      count,   stated,  that  the  defendants,  on  the  30th  day  of  for  P.  a  bill 
April  1800,  at  Dorking  in  the  county  of  Surry ^  upon  a  certain  5^^^  ^^^^ 

in  lieu  therrofy 
not  money,  but  a  bill  drawn  by  B*  and  accepted  by  A,  for  J?.*s  accommodation,  which  the  defendanti 
then  held,  having  before  diacoanted  il  for  B.  and  which  then  had  seven  days  to  run.  Within  those  se- 
ven days  B.  gave  up  that  bill  to  i#.  who  destroyed  it.  The  defendants  haviog  allowed  no  rebate  oo  this 
bill,  held  that  it  might  be  averred  in  an  action  for  usury  as  a  loan  of  the  amount  of  the  bill  discoanted 
lent  on  the  day  when  the  bill  given  in  lieu  could  have  been  enforced  by  the  defendants.  ' 

Under  a  count  for  usury  in  discounting  two  bills  in  the  possession  of  B.  one  of  which  is  described  as 
drawn  by  B.  on  a  ceruin  person,  to  wit,  John  ilT.  it  is  a  fotaJ  variance  if  the  bill  produced  appeart  t<» 
be  drawn  en  Abraham  K* 

corrupt 
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1813.        coiTupt  contract,  made  after  the  '29th  of  *  September  17 14,  to  wit, 

on  the  30th  oi  April  1810,  to  wit,  at  Dorkings  between  thede- 

Hutchinson    j^^dants  and  P.  Botkam:,  took,  accepted,  and  recdved  of  and 

Piper.  from  Botham  a  certain  sum  of  money,  to  wit,  the  sum  of  17s.  %L 
[  3^1  ]  by  way  of  corrupt  contract,  bargain,  and  loan  for  the  defend- 
ants' forbearing,  and  giving  day  of  payment  of  a  certain  sum  of 
money,  to  wit,  the  sum  of  351/.  85.  9^.  before  the  commence- 
ment of  that  suit,  to  wit,  on  the  7th  day  of  May  181(^  at  Dork" 
ing^  lent  and  advanced  by  the  defendants  to  Botham^  from  the 
time  of  lending  and  advancing  the  same  until  and  upon  the  l6th 
*day  of  May  1810,  which  sum  of  17^.  2.cL  so  taken,  accepted,  aod 
received  by  the  defendants,  of  and  from  Botham^  in  manner  and 
for  the  cause  aforesaid,  exceeded  the  rate  of  5U  for  the  forbear- 
ance of  100/.  by  the  year.  The  21st  count  stated  that  Boiham 
was  possessed  of  two  bills,  viz.  one  drawn  by  Botham  on  and  ac- 
cepted by  Maynardj  for  payment  on  the  24th  November  1810^ 
to  the  drawer  or  his  order,  of  358/.  I4s.  lid.  and  the  other 
drawn  by  Botham  on  a  certain  person,  to  wit,  one  John  Kitchen^ 
requiring  the  said  John  Kitchen  to  pay,  on  the  18th  of  Odder 
1810,  to  the  order  of  the  drawer,  37/*  105.  and  accepted  by  the 
said  John  Kitchen^  and  that  the  defendants  held  a  bill,  drawn  oa 
the  14th  July  1810,  by  Botham  on  Greeny  at  three  months  and 
14  days  date,  for  873/.  lis.  and  that  it  was,  on  the  21st  of  Aur 
gust  1810,  corruptly  agreed,  that  the  defendants  should  disoooot 
Botham*s  two  bills  for  him,  and  that  in  respect  of  the  di8C0lm^ 
ing  them,  and  instead  of  money,  he  should  receive  the  bill  on 
Green,  which  the  defendants  held,  without  any  allowance  by  tbe 
defendants  to  Botham  by  way  of  rebate,  in  respect  of  the  time 
which  that  bill  had  to  run ;  and  that  the  defendants  should  re- 
ceive from  Botham  the  full  discount  of  five  per  cent,  from  21st 
August  until  those  bills  should  respectively  become  due,  viz,  on 

[  812  ]  the  first  bill,  until  24th  November,  and  on  the  last,  until  18th 
October,  and  that  the  bill  on  Green  should  be  taken  by  Botktm 
as  cash ;  and  that  in  pursuance  of  that  corrupt  agreement,  JBo- 
tham,  on  21st  August,  delivered  to  the  defendants  the  two  first- 
mentioned  bills  to  be  discounted  by  the  defendants,  and  the  de- 
fendants discounted  them,  and  in  pursuance  of  the  corrupt 
agreement,  and  upon  the  terms  thereof,  and  on  the  discounting 
of  those  bills,  delivered  to  Botham  the  bill  on  Green,  of  triudi 
they  were  so  possessed,  in  lieu  of  money,  and  Botham  received 
from  the  defendants  that  bill,  having  such  time  to  run  before  it 
became  due,  as  money,  and  without  any  allowance  by  way  of  re- 
bate 
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bate  for  the  time  which  that  bill  had  to  nm ;  and  the  defendants 
afterwards  on  the  same  day,  according  to  the  said  corrupt 
agreement,  received  from  Botham  the  full  discount  of  5  per  cent. 
upon  the  sum  of  396/.  45.  \\d*  viz.  51.  Ss.  Sd.  without  making 
any  discount  or  allowance  by  way  of  rebate  for  the  time  which 
the  bill  on  Green  had  to  run,  which  sum  of  5L  Ss.  3d.  so  taken^ 
exceeded  the  rate  of  51.  for  forbearing  100/.  for  a  year,  &c. 
Upon  the  trial  of  the  cause  at  the  Suny  summer  assizes  1812, 
before  Lord  Ellenboroughj  C.  J.  it  appeared  that  the  defendants 
were  bankers  at  Ihrkingi  and  that  Mr.  Botham^  who  kept  a 
banking  account  with  them,  had  frequently  induced  them  tp 
discount  bills  for  him ;  at  a  certain  period  the  defendant  Deuad" 
nejf  told  him  his  house  could  not  continue  discounting  for  him 
on  the  common  terms  of  five  per  cent,  they  must  have  something 
more.  Botham  told  him  it  was  usury :  he  answered,  he  did  not 
mind  that,  he  Would  meet  Botham  on  that  question.  The  de- 
claration contained  counts  for  the  recovery  of  very  large  penal- 
ties upon  numerous  transactions  subsequent  to  this  conversa- 
tion :  the  evidence  applying  to  the  14th  count,  founded  on  the 
6th  of  these  transactions,  was,  that  on  the  SOth  oi  April  1810, 
Botham  carried  to  the  defendants  a  post-dated  bill,  bearing  date 
the  16th  of  May  1810,  and  drawn  by  T.  Kenworthy,  Wright  and 
Co.  in  favour  of  No.  1213,  or  bearer,  for  351/.  Ss.  Qd.;  the  de- 
fendants discounted  it  for  16  days,  and  charged  in  the  banking 
account  of  Botham  17 s.  2d.  for  the  discount  of  it.  The  defend- 
ants had  at  that  time  in  their  hands  a  bill  for  378/.  155.  dated 
the  l6th  of  February  1810,  drawn  by  Botham  upon,  and  accept- 
ed by  John  Aultj  payable  to  the  drawer  or  his  order,  at  77  days 
after  date.  This  bill  had  originally  been  drawn  and  acceptf^d 
for  the  accommodation  of  Botham^  who  agreed  with  Ault  to 
provide  money  to  discharge  it  when  due :  the  defendants  had  on 
a  former  day  discounted  it  for  Botham :  this  bill,  which  would 
become  payable  on  the  7th  of  May,  the  defendants  gave  to  Bo^ 
tham.  They  entered  on  that  day  to  his  credit,  "  checks  and 
cash  451/.  85.  9(/."  which  was  explained  to  consist  of  the  bill  for 
851/.  85.  gd.  and  a  cash  note  for  100/.  which  Botham  carried  to 
them  at  the  same  time.  Botham^  on  the  1st  of  Jkfoy,  gave  up 
this  bill  to  Ault,  who  destroyed  it  before  the  7th  of  May.  It 
was  objected  on  behalf  of  the  defendant,  that  this  evidence  did 
not  prove  the  averment  of  a  loan  of  money  made  by  the  defend- 
ant to  Botham  <m  the  7th  of  May^  and  forbearance  from  the  7th 
to  the  I6tb,  and  the  taking  of  175.  2d.  for  usurious  interest  upon 

that 
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that  forbearance :  the  counsel  for  the  plaint!^  insistedf  oii  tlitf 
authority  of  fVade  v.  Wilson^  1  East^  195.  that  the  evidence  sop* 
ported  the  averment;  for  that  though  Aulfs  acceptance  was  for 
378/.  1 5s.  yet  the  only  $um  applied  to  this  transaction  was  S5\L 
8s.  9d.  Lord  Ellenborough  held  this  was  no  loan^  and  coald 
not  be  the  subject  of  usury:  there  was  nd  evidence  of  the  for^ 
bearance  of  money  or  money's  worth.  He  thought,  too^  that 
since  the  bill  on  Ault  was  destroyed  before  the  7th  of  May,  tb« 
time  of  forbearance  was  wrongly  stated ;  there  was  no  tune  at 
which  he  could  say  the  forbearance  commenced,  exc^t  the  day 
of  the  transaction,  viz.  the  30th  of  Aprils  and  therefore  in  that 
respect  there  was  a  variance.  Upon  the  transaction  stated  in 
the  21  St  count,  it  appeared  in  evidence  that  the  bill  for  S7L  lOts. 
on  Kitchen  was  drawn  not  on  John,  but  on  Abraham  Kiiehen, 
iwhich  was  the  real  name  of  the  drawee.  Lord  EUenbonmgk 
held  that  this  also  was  a  fatal  variance,  and  none  of  the  other 
numerous  counts  being  proved,  he  directed  a  nonsuit,  hot 
reserved  liberty  to  the  plaintiff,  upon  these  two  questions,  to 
move  to  set  it  aside.  Accordingly  Best,  Serjt.  in  Mickadnua 
term  1812,  obtained  a  rule  nisi  to  that  effect 

Shepherd,  Serjt.  upon  this  day  shewed  cause,  when  the  Court 
intimated  so  clear  an  opinion  that  the  variance  in  the  descrq^ 
tion  of  Kitchen's  bill  was  fatal,  that  Best  abandoned  that  point 
Upon  the  14th  count  Shepherd  contended,  first,  that  this  was  no 
loan  of  money ;  secondly,  that  if  it  were,  the  time  of  forbearanos 
was  incorrectly  stated.     As  to  the  first  point,  it  was  necessary  to 
shew  that  there  was  a  loan  of  moni^,  or  something  equivalent  to 
a  loan  of  money,  from  the  defendants  to  Botham^     In  certiun 
cases  transactions  which  were  not  directly  loans,  had  been  con* 
sidered  as  loans  of  money,  because  they  were  tantamount  to  its 
such  was  Wade  v.  Wilson,  but  it  was  not  here  applicable.     Bat" 
ham  never  received  any  money's  worth.     If  the  bill  on  AuUh^ 
been-  drawn  for  a  valuable  consideration,  and  AuU  had,  when 
it  fell  due,  paid  the  contents  to  Botham,  it  would  have  been 
otherwise.     As  to  the  17^.  2^/.  it  never  was  paid;  it  was,  indeed, 
charged  in  Botham^s  banking  account,  but  as  Lord  EUenboraagk 
properly  held,  it  seemed  rather  to  be  an  item  in  an  account,  than 
a  payment  of  money.     To  hold  this  to  be  usury,  would  be  to 
make  rights  stand  in  the  room  of  actual  loans.     The  plaintiff 
might  state  this  to  be  an  usurious  transaction  by  stating  the  se- 
curities on  the  one  side,  and. on  the  other:  he  might  also  state 
it  as  a  money  transaction,  but  If  he  does,  he  must  state  the  real 

times 
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Mines  when  sums  of  money  pass.     It  U  not  because  a  man  re»        1813. 
oeives  a  sum  of  money  which  he  ought  not  to  receive,  that  the      — *— 
act  is  therefore  usurious.  Barclay  v.  Wahnslej/^  4  East^  55.  That  ^^ 

Was  urged  to  be  equivalent  to  lending  the  amount  of  that  bill  Piper* 
from  20th  August  to  7th  September^  yet  held  no  usury,  because 
there  was  no  loan  of  money.  So  neither  was  there  here,  nor  in 
that  point  of  view,  is  this  tantamount  to  a  loan  of  money.  The 
defendants  here  give  Botham  something  of  a  greater  amount 
than  the  bill  which  they  discount.  It  is  imputed  that  because 
the  defendants  did  not  make  a  rebate  of  interest  on  that  bill 
which  they  gave  up  on  the  80th  AjprUj  thqr  are  guilty  of  usury ; 
but  if  so,  the  offence  is  not  that  the  defisndants  have  received 
more  than  l^al  interest  on  the  S5\l.  85.  Od.  from  the  7th  Mm/^ 
but  that  they  have  received  the  full  amount  of  the  undue  bill 
without  giving  back  to  the  payer  any  interest  for  the  time  it  had 
to  run :  but  that  is  not  a  loan  of  money  on  the  dOth  Aprilj  nei- 
ther was  it  a  loan  on  the  7th  of  May.  If  the  time  of  the  loan 
be  the  time  when  that  bill  was  cancelled,  it  must  be  some  time 
previous  by  three  or  four  days  to  the  7th  of  Mm/,  for  in  that 
interval  the  bill  was  destroyed,  but  this  was  not  a  loan  of  money^ 
and  therefore  the  nonsuit  ought  to  stand. 

Best  and  Vaughauj  Serjts.  in  support  of  thq  rule.  This  is  a 
loan  of  money  made  on  the  7th  of  May^  because  on  the  7th  of 
Mfty  the  defendants  could  have  recovered  against  AuU  the  sum 
lot  which  the  bill  is  given,  when  they  parted  with  this  bill  they 
parted  with  the  right  of  recovering  378/1  \5s.  This  then  is 
money's  worth  in  the  hands  of  those  who  might  have  recovered  [  8l6  3 
it.  This  being  so,  Botham  applies  to  them  to  discount  a  billy 
and  they  say  to  him,  we  have  a  security  of  yours  which  will  be 
due  on  the  7th  of  May,  and  if  you  do  not  then  pay  it,  we  may 
recur  to  Ault,  we  will  lend  you  that :  they  take  interest  upon  the 
bill  which  they  discount  for  him,  and  usuriously  give  him  in  ex- 
change this  bill,  which  they  might  have  converted  into  cash  on 
the  7th  of  May.  This  differs  from  Barclay  v.  Walmdey.  There 
had  been  no  loan  from  the  acceptor  to  the  holder  of  the  bill. 
On  the  contrary,  there  the  creditor  says,  *^  sooner  pay  me  back 
the  money  I  have  lent  you,  and  I  will  rebate  a  part  of  my  debt." 
It  is  clear  that  was  no  usury.  Wade  v.  Wilson  is  precisely  like 
this  case.  Here  the  bankers  having  a  right  to  proceed  against 
AuU  the  acceptor,  part  with  it  on  condition  that  Botham  the 
drawer  shall  give  them  another  bill.  If  the  change  of  securities 
in  the  one  case  will  constitute  usury,  so  will  it  in  the  other.    If 

instead 
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inflteed  6f  exchanging  paper,  Uie  parties  had  gone  throi^h  the 
ceremony  of  putting  down  the  money,  it  ^onld  not  have  differed 
the  case.  Manners  q.  t»  ▼•  PosUm^  S  Bos*  4'  P^-  343.  has  de- 
cided that  the  loan  of  an  awulaUe  security  may  be  considered 
as  money's  wor&,  and  will  make  an  usurious  transaction :  this 
therefore  must  be  usury,  for  this  is  the  loan  of  an  available  seen- 
Hty,  which  is  money's  worth.  The  destruction  of  the  bill  could 
make  no  di£^nence  in  the  transaction :  the  loan  cannot  be  dated 
from  ibsX  period :  it  is  ihe  giving  up  the  bill  by  the  defendants 
which  completes  the  transaction.  How  then  is  it  a  loan,  but 
from  the  time  when  the  bill  is  payable?  Even  the  entries  made 
only  consider  it  aa  a  loan  from  that  period.  Therefore  the  alle- 
gation is  proved. 

Per  Ckeriam.    We  think  on  the  whole  there  ought  to  be  a 
new  trial. 

'  Rule  absolute. 


[817] 

May  13. 

One  of  lere- 
ral  conuaon 
baving-been 
misnamed  in 
ooe  precipe  and 
writ  of  aedimut 
potestatem,  un- 
der wklqli  his 
acknowledg- 
ment had  been 
taken,  and  he 
having  acknow- 
ledged under  a 
new  prec^e  and 
dedimus  poles  ta- 
iem,  in  which 
he  was  rightly 
named,  but  to 
which  the  ac- 
knowledgment 
of  another  of 
the  conusors, 
who  was  then 
abroad,  could 
not  be  obtained. 
The  Court  per- 
mitted one  fine 
to  be  com- 
pounded of  the 
acknowledg- 
ments under 
the  two  several 
writs,  but  at  the 
peril  of  the  par* 
ties. 


Sewell,  Plaintiff;  Wm.  Fleming,  Esq.  Chas.  Williams, 

Esq.  and  Others,  Deforciants. 

THERE  were  ten  parties;  to  this  fine,  and  they  had  all  been 
comprehended,  as  it  was  supposed,  in  one  writ  of  cove- 
nant,  and  the  acknowledgments  of  all  the  parties  were  takeo ; 
but  Charles  Williams  was  therein  by  mistake  called  George 
Williams.  The  error  being  discovered,  a  new  precipe  and  de» 
dimus  polestatem  were  sued  out,  in  which  all  the  parties  were 
correctly  named,  but  W.  Fleming  having  in  the  mean  time  quit- 
ted the  realm  for  foreign  service,  a  new  acknowledgment  could 
not  be  obtained  from  him*:  the  acknowledgment  of  Charles  Wil- 
liamSf  however,  being  obtained,  IdCns^  Serjt.  moved  that  the  fine 
might  pass  as  to  all  the  parties  as  one  fine.  He  was  instructed 
that  he  had  the  authority  of  the  cnrsitors  that  this  might  be 
done,  although  not  witliout  the  permission  of  the  Court. 

The  Court  first  felt  a  doubt  whether,  considering  this  a  real 
actioq,  the  plaintiff  could  declare  in  one  declaration  against  all 
the  defendants  comprehended  in  two  several  processes:  the 
Court,  however,  permitted  them  all  to  be  comprehended  in  one 
writ  of  covenant  and  one  fine^  but  added,  that  although  it  did 
not  appear  what  harm  or  inconvenience  could  result  from  the 
practice^  the  parties  must  take  it  at  their  peril. 

JTtal. 

Pope 
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Pope  v.  Turner,  May  i3. 

THE  defendant  was  served,  on  the  9th  of  Februaty^  with  a     a  defendant 
who  18  served 
writ  of  capias  returnable  in  eight  days  of  the  Purification :  with  process 

and  within  an  hour  after,  he  was  served  with  a  notice  of  decla-  ""d  n<^»ce  of 

^  declaratioa 

ration  in  chief.     He  never  took  the  declaration  out  of  the  office,  both  on  the  re- 
On  the'  19th  of  April  he  was  served  with  notice  of  a  writ  of  t;;,™l*J/t«at 

inquiry*  ^^®  declaration 

Heywood^  Seijt.  had  before  obtained,  and  now  supported  a  nuUity. 
rule  nisi  to  set  aside  the  proceedings  for  irregularity,  against 
which  Besty  Serjt.  shewed  cause. 

The  Court  and  the  officers  agreed  that  the  practice  enabled 
the  defendant  to  treat  the  declaration  and  notice  as  a  nullity. 

/y     '       i^  ^     ^x  Kule  discharged,    .y  <u.  {^2<*  l»*/-€ 

Rex  w.  The  Sheriff  of  Suffolk,  in  the  Case  of  ^  ^'^^1* 

TURNLY  V.  SeLLEY. 

I 

THE  defendant  having  contracted  with  the  plaintiff  through  if  adefendanty 
the  medium  of  letters  which  he  subscribed  by  the  name  of  name^appear/ 
Selley^  the  plaintiff  sued  out  a  writ  against  him  by  that  name,  ^E^— -1.^ 
under  which  he  was  taken,  and  gave  iiotice  of  bail  by  the  name  name,  without 
of  Selby,  The  sheriff  being  ruled  to  return  the  writ,  returned  ^"^^^^the 
cepi  carpus.  The  plaintiff  taking  no  notice  of  the  bail  which  the  penon  loed  by 
defendant  had  given,  proceeded  to  obtain  an  attachment  ^against  the  plaintiff  ' 
the  sheriff  for  not  bringing  in  the  body,  which  Blossetj  Serjt  j^f  ^J^,^. 
had  obtained  a  rule  nisi  to  set  aside^  upon  the  ground  that  the  ty,  and  attadi 
defendant  had  perfected  his  bail  before  the  attachment  o'r  fie  may 

Lensj  Seijt  now  shewed  cause.     The  plaintiff  knew  that  he  ^^^J^^^^u!* 
had  no  cause  existing  against  Selhf^  and  the  defendant  gives  no  fendant'sname, 
intonation  that  he  is  the  same  person  sued  by  the  name  of  S^Uey^  ??^**  ^"^  ^ 
therefore  the  plaintiff  is  regular  in  taking  no  notice  of  the  b^    [  *819  1 
put  in  by  SeUy. 

Blossetf  contrd.  By  what  napie  the  defendant  contracted,  is 
immaterial.  The  defendant  swears  he  appeared  tgr  bi$  true 
name,  which  i«  SeUy.  The  sheriff's  return,  that  he  had  token 
the  wittu/i-o^^n^  defip^l,  is  true,  lor  the  de&ndaat>  withii^- 

named, 
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181S.       named,  though  incorrectly  named.     Of  the  identity  of  the  per- 

son  there  is  no  doubt     By  what  name  soever  a  plaintiff  sues  a 

^,  defendant,  if  the  latter  puts  in  bail  by  his  fight  name,  the  plain- 

The  Sheriff  of  tiff  ought  to  declare  against  him  by  that  name.     It  is  all  in  the 

plaintiff's  favour  that  the  defendant,  being  sued  by  a  wrong 
name,  waves  his  action  of  trespass  for  the  arrest,  his  plea  of 
misnomer  in  abatement,  and  every  other  advantage  which  he 
may  take  of  the  plaintiff^s  mistake :  it  is  not  competent  for  the 
plaintiff  still  to  take  advantage  of  his  own  blunder.  If  he  had 
appeared  as  Selbyf  sued  by  the  name  of  Selleyy  it  would  not  the 
more  make  the  writ  correct,  though  he  thereby  apprizes  the 
plaintiff  of  his  mistake ;  and  the  question  is,  whether,  when  the 
defendant  has  waved  and  substantially  corrected  the  plaintiff's 
mistake^  he  is  bound  formally  to  allege  on  the  record  that  the 
plaintiff  labours  under  an  error.  The  case  of  Murray  v.  Hidh 
barff  1  Bos.  4*  P^*  645.  cannot  be  supported,  unless  this  rule 
be  made  absolute. 
[  820  ]  Mansfield,  C.  J.  The  sole  question  is,  whether  a  man 
putting  in  bail  in  one  cause,  can  satisfy  the  writ  where  he  has 
^  been  arrested  in  another  cause.  Therefore  the  role  mml  be 
discharged.  If  the  plaintiff  chooses  to  wave  the  variation  of 
name,  that  is  another  thmg. 

Rule  discharged. 


May  J  3.  GoODTITLE  V.  BaDTITLB. 

Tbe  Court  wUl  'T^HE  plaintiff's  lessor  having  recovered  certain  premises  in 
pWmM^iob-  -*■  ™  undefended  ejectment,  and  afterwards  contracted  for 
tainedjudg-  the  sale  of  a  part,  and  let  the  purchaser  into  poasessioo, 
iet8ion*inanun-  Voughan^  Seijt.  had  obtained  a  rule  nisi  that  the  judgment  and 
^S^^t  w^^  ^f  possession  might  be  set  aside,  and  that  Mr.  Brensjori 
ooUusion,  and  might  be  permitted  to  appear  and  defend  as  landlord,  upon  affi- 
^J^S^^^  davit  that  neither  of  his  two  tenants,  who  were  in  possession 
and  transferred  yflx^n  the  action  was  brouffht,  had  informed  him  of  their  having 

the  powTBiTinn,  ^. 

let  in  a  land-     been  served  with  a  declaration. 

f^  ^h^i  Shepherd,  Serjt  shewed  cause,  upon  the  ground  that  since  the 
tenant!  had  possession  had  been  adversely  changed,  the  Court  would  leave 
ejectment.  ^     the  person  claiming  as  landlord,  to  his  ejectment 

Vaughan,  in  support  of  his  rule,  urged  the  much  greater  hard- 
ship which  lay  on  a  landlord  if  be  were  to  have  the  trouble  of 

making 
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making  out  bis  tide  and  recovering  thereon,  than  if  he  might        1813* 
rely  on  his  ancient  possession,  and  offered  to  pay  the  costs. 

Per  Curiam.    No  collusion  is  suggested :  if  the  lessor  of  the  ^^ 

plaintiff  had  colluded  with  the  landlord's  tenant,  ^we  could  have  Badtitlb. 
iiUerfei^ed.  But  here  the  case  is  the  same  as  if  the  tenant  had  L  821  ] 
deliTered  over  the  possession  wrongfully  to  another  person. 
The  landlord  must  bring  an  action  of  ejectment  to  recover  it. 
How  can  we  deal  with  the  lessor  of  the  plaintiff?  he  has  not 
been  to  blame.  If  your  tenant  has  done  you  wrong,  that  is 
only  B,  matter  between  him  and  you. 

Rule  discharged. 


Simpson  v^  Morbis.  j^   i^^ 

THE  plaintiff  declared  that  the  defendant  threw  on  a  cer-     iVc^pui  for 
tain  apartment  of  the  plamtiffy  and  on  the  plainti£^  then  ovcTtbe  piaia- 
being  therein,  great  quantities  of  water.    The  defendant  pleaded,  ^'iJ^^eiT^t 
first,  the  general  issue ;   secondly,  that  he  was  possessed  of  a  »  do  plea  that 
dwelling-house  contiguous  to  the  plaintiff's  dwellhig^house^  and  ^^^^  jq  "^ 
that  the  defendant  had  an  anttent  window  lookinir  thereto,  and  ftmctinganaii- 
that  the  plaintiff  had  wrongfully  begun  to  block  up  the  defend-  the  deTeodant'i 
ant's  antient  window,  and  the  defendant  prayed  her  to  desist,  ^^edefttdimir' 
and  because  she  refused  and  did  not  desist,  he  threw  a  little  wa^  threw  water 
ter  into  the  room  to  hinder  the  plaintiff  from  obstructing  the  ^^t.  to  pre- 
window.    The  plaintiff  replied  de  injuria  sua  proprid.     After  a 
verdict  for  the  plaintiff  for  402.  upon  the  first  plea,  and  on  th^ 
second  for  the  defendant,  with  liberty  to  the  plaintiff  to  move  to 
enter  up  .judgment  on  the  first  for  the  plaintiff,  with  40Z.  da- 
mages, non  obstante  veredicto  for  the  defendant  on  the  second 
plea,  if  the  Court  should  think  tliis  plea  could  not  be  supported, 
Bestj  Serjt.  having  obtained  a  rule  nisij  Vaughan  and  Pell^  Seijts. 
now  shewed  cause.    The  resistance  which  a  person  may  make 
in  defence  of  his  property  to  the  violence  which  is  used  against 
it,  is  not  confined  to  the  proof  that  he  mollitur  manus  imposuit.      ^  g^g  ] 
In  the  case  of  Weaver  v.  Bushy  8  T.  R.  78.  blows  with  a  stick 
were  held  justifiable,  over-ruling  Jones  v.  TresUiaUf  1  Mod.  36. 
Gregory  v.  Hill,  8  T.  JfZ.  299.  only  proves  that  violent  beating 
does  not  come  within  the  allegation  of  moUitur  manus  imposuU. 

Oreeti  v.  Goddard,  1  Salk.  641.    In  the  case  of  actual  forces  as 

•  • 
in 
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Simpson* 
Morris* 


m  bnrgkr^)  as  breaking  dpeii  a  door  or  gate^  it  is  lawful  to  op- 
pose foi^ce  to  force:  and  if  one  breaks  down  the  gate^  or  oomes  into 
tny  close  td  et  ctrmisy  I  need  not  request  him  to  be  gone,  but  tnay 
1^  hands  on  him  immediately;  for  it  is  but  returning  violence  with 
violence.  So  if  one  comes  forcibly  and  takes  away  my  goods,  I 
may  oppose  him*  without  move  ado,  for  there  is  no  time  to  make 
a  request.  The  violence  used  in  this  ease  was  of  a  nature  nmch 
less  in^rious  to  the  plaiiitiff  than  blows,  wfaicb  would  have  beeki 
justifiable.  If  a  greater  dt^ee  of  violence  bad  been  used  dun 
was  necessary  to  deter  the  plaintiff  firom  die  eitecution  of  in 
parpqscy  die  might  have  newly  a89igned  the  excess.  The  plea 
is  well  pleaded. 

Best,  in  support  of  his^  role^  was  stopped  by  the  C^urt 

Mansfield,  (X  J.  -  There  is  no  pretence  for  supporting  this 
plea. 

Chambre,  J.  Wherever  a  party  stopped  in  a  trespass  uses 
force,  that  is  a  justification  to  the  owner  of  the  ground,  to  use 
force  t6o,  and  the  universal  fbiin  d*  plea  ifii  that  ^b&  d^diat 
reqttelted  him  Do  gt>  <Htt^  and  be  would^  n€«f  iK^lleiiton  ikoUikr 
manus  impastdis  and  tiiat  Aen  the  i^Iait^tifiP  assiittltfsd  hirii,  md 
then  justify  ton  as^aidt  de  mesne^  ttad  it  wfas*  ntMf  keaord  of  ii 
atich  a  CflS6  tlitat  it  was  necessary  to  new  assign. 

The  f^st.of  the  Coutt  concurring^  the  ndb  was  made 


m^i^Hfm^^tmfmmm'^^. 


C82S] 

May  13. 
A  creditor 


Watkins  t>.  Birch  and  Another. 


hayin  uken  i  T^HIS  was  au  action  of  trcspass  against  the  sheriff  of  Mid- 
execution  the  JL  dlesex^  who  had  taken  certain  goods  in  exectftion  at  the 
feDdantwhobad  ^^it  of  Bluefield  against  Duncan*  Duncan  had  executed  a  war^ 
confessed  judg.  ^^jj^  ^f  attorney  to  confess  a  judgment  to  the  plaintifit  and  after 

ment,  and  hav-  •'  i-i  y.  3 

iBg  herself  judgment  entered  up,  she  issued  a  ^^eri  facias^  and  caused  uie 
Sbf^^aucSS  ^^'^  ^^  Duncan  to  be  sold  by  public  auction,  and  herself  be- 
andtakenabiu  came  the  buyer,  whereupon  the  sheriii^  in  Februdiy  1811,  in 
luabie consider-  Consideration  of  58/.  which  the  plaintiff  actually  paid,  executed 
l^^^'l^^  a  bill  of  ^e  of  the  goods  to  the  plaintiff:  in  May  181 1  she 
the  goods  to  the  agreed  to  let  the  goods  to  Duncan^  who  still  retained  the  pos- 
ibrarenvI^Sch  sessiou,  for  a  rent,  which  was  regularly  paid,  and  receipte  given. 

'Was  actually  * 

paid,  has  a  title  whicli  oaoMt  be  iiBpusued  as  fraaduleiit  by  other  creditoit  hsriag  emcmttoos  agwaA 

the  same  defendaat* 

7  When 
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When  BhiefieWs  execution  was  about  to  be  levied,  Duncan  1818. 
clandestinely  removed  certain  other  goods  which  were  in  his 
possession,  but  none  of  those  which  the  plaintiff  had  so  bought. 
Upon  the  trial  of  the  cause,  PeUj  Seijt,  for  the  defendant,  en- 
deavoured to  establish  upon  the  cross-examination  a  case  of 
actual  fraud  on  the  part  of  the  plaintiff,  but  the  fects  completely 
rebutting  it,  a  verdict  passed  for  the  plaintiff. 

Fell  had  afterwards  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict and  enter  a  nonsmt,  contending  that  this  came  within 
7\ryn^s  case,  3  Co.  Rep.  BO. 

Best^  Seijt  now  shewed  cause  against  the  rule.  The  noto- 
riety of  the  sale  to  the  plaintiff,  and  payment  of  rent,  disaffirm 
all  pretence  that  there  was  fraud  in  fiict  here;  hi  &ct,  if  there 
were,  the  defendant  ought  to  have  gone  to  the  jury  on  it,  which 
he  declined  doing :  there  is  as  little  gromld  to  impute  fraud  iii 
law:  this  bears  no  resemblance  to  7\]^n^  case,. but  exactly 
coincides  with  the  case  of  Kiddv.  Itawlinsonj  i  Bos.  <$-  Ptdt.  59, 
Pell,  Serjt  conird.  It  is  a  badge  of  fraud  that  tl^e  judgment 
to  the  plaintiff  was  confessed  by  Dtmcan  by  a  warrant  of  atfor-^ 
ney,  and  that  the  plaintiff  was  a  creditor  o(Duncan%  a  circum- 
stance on  the  absence  of  which  Lord  Eldon  strongly  reGes  in 
the  case  of  Kidd  v.  Rcewlinson,  as  a  test  of  the  good  faftb  of  that 
transaction.  That  circumstance  creates  the  inference  of  a  secret! 
tmst  in  the  transaction,  and  Lord  Coke  says  in  Taoyn^s  case, 
that  the  continuance  in  possession  is  a  sfgn  of  a  trust.  The  se^ 
crecy  of  tliis  transaction,  in  which  there  was  no  notoriety,  ac- 
cording to  the  judgment  of  Heathy  J.  in  Kidd  v.  HcMinson,  dif- 
fers this  from  tliat  case. 

Mansfield,  C.  J.  Unless  it  can  be  made  out'  that  the  feici 
of  a  former  owner  of  goods  being  in  any  way  afterwards  permit- 
ted to  possess  them  i&  a  badge  of  frauds  I  know  not  how  this 
verdict  can  be  set  aside.  The  plaintiff  buys  these  goods,  and 
lets  them,  and  receives^  i&ai  for  them^,  and  can  we  say  that  a 
person  who,  under  an  execution,  has  bought  goods,  may  not 
l^t  themto  the  former  owner  of  theiu?  No  o^  bas.gcoe  io  fiur 
as  that.  It  is  a  much  stronger  case. on  account  of  the- letting  of 
the  goods,  than  if  she  had,  permitted  th^n  to  remain  in.tlM^  €U»f' 
iody  of  Duncan  without  any  consideraticoi. 

GiBBS,  J.  It  is  in^ossible  to  distinguish-  tibif  caae  fimm  tlie 
case  of  Kidd  v.  Rawlinson,  the  circumstance  of  the  plaintiff  being 
a  creditor  makes  no  differencei  if  the  creditor  takes  a  regular 
bill  of  sale  from  the  sheri£  Rule  discharged. 
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Mmf  19.  Deakin  V.  Praed  and  Another* 

The  plamtifr  rf^HE  plaintiff  had  been  indicted  for  feloniously  stealing 

being  indicted  I  iin*i  t^ 

for  felony,  sued  X    country  bank  notes  to  the  Talue  of  3000^.  the  property  of 
^^®^f '  William  Lambert  White  and  Henry  Whitmarslh  and  having  sac- 
plaintiff  had  ceeded  in  a  motion  for  putting  off  his  trial  upon  the  absence  of 
wu  flurmiMd^  a  material  witnessy  was  admitted  to  bail,  and  at  the  next  assiies 
to  be  the  pro-  ^^  plaintiff  not  surrendering  himself,  the  recoirnizances  of  bis 

duceofUiefo-   ,    .,  ,        ,       .,  ,    i  j 

lony,  the  Court,  bail  were  estreated  and  paid,  and  the  prosecutors  were  proceed- 
^*^cttoe  to  "*g  ^  outlawry  against  the  plaintiff.  The  plaintiff  having  paid 
plead  in  a  into  the  defendant's  banking-house  a  considerable  sum,  bdieved 
luMoi  the  in-  to  be  the  proceeds  of  the  stolen  notes,  and  they^  after  notice  of 
^^^^^o**^  the  felony,  refusing  to  pay  it  him,  he  brought  an  action  against 

them  in  the  Song's  Bench,  which  was  twice  stayed  by  a  Judge's 
order  until  the  indictment  should  have  been  tried.  The  plain* 
tiff  had,  since  his  default,  discontinued  that  action ;  and,  prading 
the  proceedings  in  outlawry,  had  assigned  all  his  property  to 
Du^fieldj  who  had  served  the  defendants  with  a  copy  of  the  as- 
signment, and  notice  diat  he  was  assignee,  and  that  they  should 
pay  over  the  money  to  no  one  but  himself.  Best^  Serjt.  now 
moved  that  the  defendants  in  this  action  might  have  time  given 
them  to  plead  in  a  month  after  the  trial  of  the  indictment.  The 
Court  advised  that  the  notice  should  be  carefully  preserved  as 
ftimishing  material  evidence  between  Dudfieid  and  the  Crown  in 
case  of  a  conviction,  and  granted  a  rule  nisi. 

Vaughan^  Serjt.  on  a  subsequent  day  shewed  cause,  and  Best 
supported  bis  rule,  which  the  Court  made 

Absolute, 


[  826  ]  COTTERELL  V.  DuTTON. 

May  19. 

Teoant  in  tail  ^  |  ^HIS  was  a  writ  oiformedon  in  the  discender,  by  which  the 
fQein^u  "^  ^  demandant,  in  Trinity  term,  51  Geo.  3.  demanded  of  the 
gimnd^Uagfater  defendant  certain  closes  situate  in  the  parish  of  MickUt(nu  in  the 

a  feme  covert,  *  ,  ' 

the  grand-  county  of  Gloucester^  and  after  reciting  the  writ,  averred  that 
2^7ea^^^g    FFm.  Smart,  after  the  4th  day  of  February  in  the  reign  of  the  late 

i«Eue  in  tail  two 

sons  infants,  the  elder  attains  the  age  of  91  years  and  dies,  the  younger  attains  his  age  of  91,  and  U 
years  after  issues  out  a  writ  of  formedon  in  the  discender :  Held  that  he  is  barred  by  the  statute  21 
Joe,  1.  c.  16. 
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King  Henry  the  Eighth,  gave  the  said  tenements  with  the  appur«        IBIS. 
tenances  to  David  Hughes  and  Baptist  Smarts  their  heirs  and 
assigns,  to  the  use  of  Wm.  Smart  and  his  assigns,  for  his  life,  ^^ 

remainder  to  the  use  of  CoUes  Smart  his  wife,  and  the  heira  of     Duttoht. 
the  body  of  CoUes  by  the  said  Wm,  Smart  lawfully  begotten; 
whereby  and  by  force  of  the  statute  for  transferring  uses  into 
possession,  the  said  JVm,  Smart  became  and  vras  seised  of  the 
tame. tenements  with  the  appurtenances,  in  his  demesne  as  of 
freehold,  for  tlie  term  of  his  life,  according  to  the  form  of  the 
l^ft  aforesaid  in  time  of  peace,  in  the  time  of  the  Lord  George 
the  Second,  &C  by  taking  the  esplees  thereof  to  the  value  of 
lOL  with  remainder  to  Wm.  Smart  and  CoUes  in  her  right,  and 
the  heirs  of  the  body  of  CoUes  by  Wm.  Smart  lawfully  begot- 
ten;  and   Wm.  Smart  being  so  seised,  afterwards  on  the  Ist 
day  of  July  1769,  at.  Sic  died,  whereupon,  and  by  force  of 
the  statute,  the  said  CoUes  became  and  was  seised  of  the  same  . 
tenements  with  the  appurtenances  in  her  demesne  as  of  fee  and 
right,  (to  wit)  to  her  and  the  heirs  of  her  body  by  Wm.  Smart 
lawfully  begotten,  in  time  of  peace,  in  the  time  of  our  Lord  the 
now  King,  by  taking  the  esplees,  &c.  and  being  so  seised,  she, 
the  said  CdUesj  afterwards,  to  wit,  on  the  Sd  day  of  March  in  the 
year  of  our  Lord   1770,  at,  &c.  died,  leaving  Eleanor  Utretia 
CottereUf  who  was  then  under  coverture  of  Edward  Cotterdl     [  827  } 
her  husband,  the  heir  of  her  body  by  the  said  Wm.  Smart  law- 
fully begotten,  as  the  said  Eleanor  Utretia  was  the  only  daughter 
and  heiress  of  Mary  Freeman^  who  was  the  only  child  of  the 
body  of  the  said  CoUes  by  Wm.  Smart  lawfully  begotten ;  where- 
upon the  right  to  the  said  tenements  with  the  appurtenances  de« 
acended  from  the  said  CoUes  to  the  said  Edward  Cotterell  and 
Eleanor  Utretiaj  in  right  of  the  said  Eleanor  Utretia^  according 
to  the  form  of  the  gift  aforesaid.   And  the  said  Eleanor  Utretia f 
on  the  1st  day  of  Nooember^  1785,  at.  See.  died  covert  of  the 
laid  Edward  Cotterellj  leaving  Thomas  Freeman  Cotterell  her 
eldest  son  and  heir  of  her  body  lawfully  b^otten,  and  in  fact 
Under  tlie  age  of  21  years,  (that  is  to  say,)  of  tlie  age  of  18 
years ;  and  the  demandant,  the  second  son  of  her  body  law- 
fully begotten,   also  an  infant,   under  the  age  of  21  years; 
irh«reupon  the  right  to  the  said  tenements  with  the  appur- 
tenances, descended  from  the  said  Eleanor  Utretia  to  the  said 
JHumas  Freeman  CottereU  as  the  son  and  heir  of  the  body 
aiC  the  said  Eleanor   Utretia   CottereU.     And   the   said    TAo^ 
^mas  Freeman  CottereU  afterwards,  on  the  l6th  day  of  September 
Ln  the  year  of  our  Lord  1794,  at,  &c.  died,  without  heir  of  his 
Vol.  IV.  SI  body 
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18 IS.       body  lawfully  begotten,  the  demandant  then  b»Dg  an  idant 

under  the  age  of  21  years,  (that  is  to  say,)  of  the  age  oC  18 

CoTTKRStL    y^^g .  whereupon  the  right  of  the  said  tenements  with  the  ip- 
DuTTOK*     pnrtenances  descended  to  the  demandant,  as  brother  and  heir  to 
the  said  Thomas  Freeman  CoitereU^  and  the  heir  of  the  body  of 
the  said  Eleanor  Utretia  CottereU  lawfully  begotten,  and  whkh 
after  the  death,  &c.,  and  therefore  he  brings  suit.     The  tenant 
pleaded  seventhly,  that  the  said  title  and  cause  of  action  to  and 
for  the  said  tenements  with  the  appurtenances  above  demanded 
by  form  of  the  said  supposed  gift  in  the  said  writ  and  declara- 
tion mentioned,  after  the  death  of  Collei  Smart  did  not  firrt  de» 
[  828  ]     scend  or  fall  within  20  years  next  before  the  suing  forth  the  de- 
mandant's said  writ ;  eighthly,  that  Colles  Smart  died  more  thm 
£0  years  before  the  suing  out  of  the  demandant's  writ  in  tliis 
behalf,  to  wit,  on  the  1st  day  of  MarcA,  1770^  at,  &a,  and  Att 
Eleanor  Utretia  CottereU  was  then  and  there,  until  the  time  of 
her  death,  under  coverture,  as  in  the  declaration  is  alleged,  and 
that  the  said  Eleanor  Utretia  died  more  than  10  years  beihretiw 
suing  out  of  the  demandant's  writ,  to  wit,  on  the  Ist  day  of  2l)!^ 
vember^  1785,  to  wit,  at,  8cc.;  ninthly,  that  CoUes  Smart  died 
more  than  20  years  before  the  suing  out  of  the  demandantfi 
writ  in  this  behalf,  to  wit,  on  the  1st  day  of  Marehj   1770^  it 
the  parish,  8ic. ;  and  that  E.  U.  CottereU  was  then  and  thcR^ 
and  until  the  time  of  her  death,  under  coverture^  as  in  the  d^ 
daration  is  alleged ;  and  that  she  died  more  than   10  years  l^- 
fore  the  suing  out  of  the  demandant's  writ,  to  wit,  on  the  1st 
day  of  November  1785,  to  wit,  at,  &c. ;  and  that  at  the  time  of 
the  death  of  T»  F.  CottereU^  the  demandant  was  an  infant  mider 
the  age  of  21  years,  as  in  the  declaration  wad  alleged,  and  tbtt 
the  demandant  afterwards,  to  wit,  on  the  Ist  day  of  Decewber^ 
1797,  and  more  than  10  years  before  the  suing  out  of  the  de- 
mandant's writ,  attained  his  age  of  21  years,  to  wit,  at,  &&,  and 
this,  &C.     To  these  pleas,  the  demandant  demurred  genenllyi 
and  for  want  of  sufficient  pleas,  prayed  judgment  and  seiun  cf 
the  said  tenements,  according  to  the  form  of  the  said  gift,  to  be 
adjudged  to  him,  &c.    The  tenant  joined  in  demurrer. 

Lensj  Seijt.  in  support  of  the  demurrer.  These  qncstiooi 
depend  on  the  construction  of  the  statute  21  Jac.  1.  c.  l6. 0-  i* 
and  2.  The  seventh  and  eighth  pleas  are  answers  only  in  ptft 
The  fact  is  stated  in  the  ninth  plea,  that  the  demandant  atttfsed 
his  full  age  in  1 797,  and  it  is  contended  by  the  tenant  that  Ae  ^ 
[  829  ]  demandant  was  bound  at  all  events  to  pursue  his  remedy  with 
ten  years  from  that  period.    There  has  been  no  decision  to  tb] 

efetfi 
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effect  in  any  aise  of  Jormedon.  No  case  shews  wlio  is  the  heir 
protected  by  the  act.  In  the  case  of  Doe  on  demise  of  George 
T.  Jesson,  6  East,  80.  the  Court  of  King's  Bench  indeed  deter- 
mined)  contrary  to  the  apprehension  of  the  profession  at  that 
time,  that  the  daughter,  whose  brother  had  died  a  minor  before 
entry,  after  the  ancestor's  death,  was  entitled,  for  the  purpose  of 
bringing  her  ejectment,  to  ten  years  only  from  the  time  of  her 
brother's  decease,  the  ancestor  having  been  dead  more  than 
twenty  years  in  the  whole.  The  word  death  in  the  second 
clause,  it  is  contended,  must  mean  the  death  of  the  person  to 
"vrhom  the  title  accrues  though  under  disability,  and  after  such 
.event  his  heirs  have  only  ten  years  to  sue  from  the  death  of  tlieir 
ancestor ;  so  that  though  there  should  be  a  succession  of  disabi- 
lities, the  second  person  disabled,  though  apparently  equally  en- 
titled to  the  protection  of  that  statute  as  the  first,  must  sue 
within  10  years.  If  this  be  the  true  construction,  it  is  to  be 
lamented  that  the  act,  instead  of  protecting  those  whom  it  was 
•intended  to  protect,  so  narrows  the  benefit,  that  if  the  first  per- 
son to  whom  the  estate-tail  descends,  be  a  feme  covert,  and  dies, 
.and  leaves  her  own  heir  an  infant,  or  a  daughter  under  cover- 
ture, though  such  person  cannot  be  guilty  of  laches  in  law,  the 
statute  runs  against  her;  this  would  be  so  harsh  and  unfavour- 
aUe  a  construction,  that  it  is  necessary  to  understand  that  the 
infant  has  20  years  after  tfie  decease  of  her  mother.  If  not  so, 
the  only  distinction  that  can  be  made,  is  between  the  nature  of 
an  estate^tail,  and  of  another  estate.  The  issue  in  tail  takes 
jperjbrmam  doni^  and  every  successive  heir  in  tail  is  of  a  double 
capacity,  taking  partly  perjbnnam  doni^  and  partly  by  descent. 

JBunnington^  Serjt.  contra,  was  stopped  by  the  Court. 
Mansfield,  C.  J.  The  daughter  and  in&nt  heir  of  a  feme 
covert  has  ten  years  after  the  disability  ceases,  not  from  the 
death  of  her  mother.  In  the  case  of  fines  it  has  been  deter- 
mined, that  when  the  time  once  begins  to  run,  it  continues  so  to 
do^  notwithstanding  any  subsequent  disability,  as  Lord  Ken- 
yoitf  C.  J.  decided  in  the  case  of  Doe^  on  Demise  of  Dtsroure,  v. 
Janes,  4  7.  iL  300. 

.  Heath,  J.  agreed  that  in  the  case  put,  the  infant  heir  of  a 
feme  covert  would  have  ten  years  from  the  cesser  of  the  disabi- 
lity, not  from  the  death  of  her  mother.  There  is  no  such  dif- 
ference between  the  issue  in  tail  and  other  heirs  as  is  supposed : 
formedon  in  the  discender  is  expressly  mentioned  in  the  first 
clause  of  th^e  statute. 

S  I  2  CHABfBRB, 
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1813.       on  the  4tb  oi  January  1 733,  he  was  collated  also  to  the  prebend 
of  Sawleyf  together  with  the  annexed  treasurership.    On  tbc 


^*C^SJ^^*  24th  o[  August  1770,  Chas.  Newling^  clerk,  wa«  presented  to  the 
V.  above  preferment  by  one  instnunent,  and  was  instituted  into  the 

"Sl^sBL^^  same  by  an  instrument  purporting  to  be  on  institutioa  to  the 
prebend  of  SawUy  or  SwaUy,  and  the  treasurership,  with  the 
rectory  of  St.  Philip  thereunto  annexed,  void  by  the  death  of 
IVm.  Vyscy  on  the  presentation  of  the  archbishop  of  CatUeHmryy 
patron  for  that  turn  in  right  of  his  option.  On  the  30th  of 
March  1787,  Spencer  Madan^  cl^rk,  was  collated  by  one  instru- 
ment, purporting  to  be  a  collation  to  the  prebend  of  Swalof  or 
Sawla/f  the  treasurership,  with  the  rectory  of  SL  Philip  thereonto 
annexed,  void  by  the  death  ot'NewUng^  and  belonging  to  the 
donation  or  collation  of  the  bishop  of  Litchfield  and  Coventry  in 
fiill  right  of  his  bishopric.  On  the  26th  of  June  1 790^  Dr.  Mn- 
dan  was  admitted  to  the  dignify  or  office  of  a  canon  residentisiy 
of  the  cathedral  church  of  UtcJyieUL  In  1797,  a  private  act  of 
parliament  was  passed,  intituled,  *<  An  act  to  explain  and  aflMod 
[  834  ]  an  act  passed  in  the  4th  and  5th  years  of  the  reign  of  her  Iste 
majesty  Queen  Anne^  intituled,  *  An  act  for  augmenting  the 
number  of  canons  residentiary  in  the  cathedral  church  of  LUdt- 
Jield^  and  fur  improving  the  dcanry  and  prebends  of  the  nkl 
cathedral'  and  to  make  further  provisions  for  the  canons  resi- 
dentiary in  the  said  cathedral  church,  and  an  addition  to  the 
fabric  fund  thereof;"  wherein  it  was  enacted,  '*  That  the  bishop 
of  Litchjleld  and  Covctitry  for  the  time  being  should,  as  often  as 
avoidances  or  vacancies  should  happen  after  the  passing  of  that 
act,  admit  and  collate  clerks  duly  qualified  to  all  the  six  resideo- 
tiaryships ;  and  the  canons  residentiary  so  admitted  and  collated, 
should  be  thereupon  installed,  without  any  election,  in  consequence 
of  such  admission  and  collation,  and  become  canons  residentisry 
.  of  the  said  cathedral  church,  and  members  of  the  chapter  of  dean 
and  canons  residentiary  of  the  same  church,  to  all  intents  and 
purposes  whatsoever.  And  it  was  enacted  that  the  third  ren- 
dentiaryship  should  consist  of  (besides  the  sixth  part  of  the  divi- 
dend of  the  residcntiaries  before  mentioned,)  the  house  in  the 
close  of  the  cathedral  church  of  Litchfield^  then  assigned  to^  or 
enjoyed  by  Dr.  Madan,  and  prebend  of  Sawley^  otherwise  SaBaXf 
founded  in  the  said  cathedral  church,  and  the  treasurership  of  the 
said  church,  thereto  then  annexed,  with  the  appurtenances; 
which  prebend  of  Sawley^  with  the  treasurership  and  apparte- 
nanls  should  be,  and  the  same  was  thereby  inseparably  auucxcd 
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to  the  said  residentiaryship.     And  in  a  subsequent  part  of  the       ISIS, 
same  act,  as  an  addition  and  further  support  to  the  said  fabric 


fund  in  future,  it  was  further  enacted,  that  the  said  canon  resi-    ^©U^^^^ 
dentiary,  and  his  successors,  who  should  from  time  to  time  after  v. 

the  resignation  or  other  avoidance  of  Dr.  Madan  become  pos-  ^^^^^JIy 
lessed  of  the  said  residentiaryship  and  prebend  oFSawley^  and 
treasurership,  should,  from  time  to  time,  and  at  all  times  there- 
after, pay  one  fifth  part  of  all  fines  and  profits  which  should  be 
from  time  to  time  received,  for  renewing  the  lease  or  leases  of  tlie  [  835  ] 
prebend  oiSaideyj  or  a  fifth  part  of  the  rent  or  rents,  receipt  or 
receipts,  benefit,  or  advantage,  arising  from  the  said  prebend, 
(except  of  the  ancient  reserved  rent  of  66/.  135.  4d,  and  except 
of  the  profits  of  the  rectory  of  5/.  Philips^  annexed  to  that  pre- 
bend and  treasurership,)  unto  the  dean  and  chapter  for  the  time 
beings  to  be  by  them  employed  in  aid  of  the  fabric  fund.  The 
treasurership  of  the  said  catliedral  church  was  always  held  by  the 
prebendary  of  Savoley.  The  duties  of  it  (if  any)  were  very 
txifiUng^  and  there  were  no  emoluments  beloliging  to  it.  Dr. 
Outram  was  presented  by  SU  JohrCs  College  Cambridge  to  the 
rectory  of  Wootton  JRiveiSy  which  is  a  cure  of  souls,  in  June  1 800, 
and  was  duly  instituted  and  inducted  into  the  same,  and  from 
thence  had  continued  and  yet  was  in  possession  thereof  if  the 
circumstances  thereinafter  stated  did  not  amount  to  a  cession. 
On  the  $d  of  October  1809,  Dr.  Madan  resigned  his  preferment, 
by  an  instrument  dated  the  said  Sd  day  of  October  1809,  attested 
by  W.  Mottf  a  notary  public,  and  two  other  credible  witnesses, 
and  preserved  in  the  registry  of  the  bishop  of  Litchfield  and 
Coventry^  whereby  Dr.  Madan,  styling  himself  third  canon  resi- 
dentiary of  the  third  residentiaryship  founded  in  the  cathedral 
church  of  Litchfield,  for  good  and  lawful  causes,  did  thereby 
freely  and  absolutely  resign  and  give  up  his  third  residentiary- 
ship,  consisting  of  (besides  the  sixth  part  of  the  dividend  of  the 
retidentiaries,)  the  house  in  the  close  of  the  cathedral  church  of 
Litchfield,  tbentofore  enjoyed  by  Samuel  Smedbroke,  D.D.,  de- 
ceased, but  then  by  Dr.  Madan,  and  the  prebend  of  Sawley, 
otherwise  Sallow,  founded  in  the  said  cathedral  church,  and  the 
treasurership  of  the  said  church  thereto  annexed,  with  the 
appurtenances,  which  prebend  of  Sawlof,  with  the  treasurership 
and  appurtenances,  were  therein  mentioned  to  be  inseparably 
annexed  to  the  said  third  residentiaryship  by  an  act,  37  Geo.  3., 
with  all  the  rights,  members,  and  appurtenances  thereunto  be-  [  836  ] 
longing,  into  the  hands  of  the  then  bishop,  and  he  did  thereby 

7  totally 
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1815.      totally  renounce  all  his  right,  title,  and  possession,  in  and  to  the 
said  third  residentiaryship,  with  all  the  rights,  members,  and  a{>- 


^oHegq      purtenances  thereto  belonging,  and  quitted  the  same,  and  expressly 
y*         receded  therefrom  by  those  presents.     And,  that  his  resignaticm 

Salububy.   niight  have  its  full  eiFect,  he  thereby  nominated  and  appointed 
JV.  Mottf  a  notary  public,  his  proxy  to  exhibit  that  his  Fesigns- 
tion  to  the  bishop,  and  in  his  name  to  desire  his  lordship  woiild 
be  pleased  to  accept  the  same,  and  to  pronounce,  decree  and 
declare  the  third  residentiaryship,  with  the  said  prebend,  trea* 
surership,  and  appurtenances  thereto  inseparably  anxexed,tobe 
void  of  his  pei'son  to  all  intents  and  purposes  in  the  law  whstso- 
ever.     On  the  sixth  day  of  October  1809,  this  resignation,  at  the 
petition  of  W.  Mott^  was  accepted  by  the  bishop,  and  the  third 
residentiaryship  was  decreed  to  be  void  of  the  person  of  Dr. 
McLdan.     On  the  2d  of  November  1809,  the  present  bishop  of 
Litchfield  and  Coventry  collated  Dr.  Ouiram  to  the  third  rett- 
dentiaryship  in  the  cathedral  church  of  Litchfield^  by  an  instru- 
ment under  the  episcopal  seal,  bearing  that  date,  expressing  that 
T.  C.  Fellf  clerk,  B.D.,  commissary  for  that  purpose  specially  q>- 
poinded  by  the  bishop,  by  virtue  of  the  authority  to  him  com- 
mitted, did  admit  and  collate  Dr.  Ot4tram  in  and  tp  the  third 
residentiaryship  in  the  cathedral  church  of  Litchfield^  as  consti- 
tuted in  and  by  a  certain  act,  37  G.  3.,  intituled,  &C.9  consistiDg 
pf  (besides  the  sixth  part  of  the  dividend  of  the  residentiaries,) 
the  house  in  the  close  of  the  cathedral  church  of  lAfckfidd^ 
theretofore  enjoyed  by  S.  Smalbroke,  D.D.,  then  deceased,  hot 
lately  enjoyed  by  the  Rev.  &  Madan^  D.D.  and  the  prebend  of 
Sawlei/y  otherwise  SaUaw^  founded  in  the  said  cathedral  church 
and  the  treasurership  of  the  said  church  thereto  annexed,  >Rrith 
the  appurtenances,  and  which  residentiaryship  became  void  by 
[  837  ]     the  voluntary  resignation  of  Dr.  5.  Madan^  and  belonged  to  the 
donation  or  collation  of  the  said  bishop  of  Litchfield  and  Orooh 
try  in  full  right  of  his  bishopric.     And  that  he  duly  and  canoni- 
cally  collated  and  institptcd  Dr.  Ouiram  in  and  to  the  same,  and 
invested  hiin  with  all  and  singula|-  the  rights,  members,  and  ap- 
purtenances thereunto  belonging,  he  leaving  first  before  the  said 
commissary  subscribed  to  the  articles,  and  taken  the  oaths,  and 
made  and  subscribed  the  declaration,  which  were  in  that  case  by 
law  required.     Saving  always  to  the  bishop  and  bis  successors 
the  episcopal  rights  and  the  dignity  and  honor  of  the  cathedral 
church  of  Litchfield  i  and  on  the  3d  day  of  November  1809  Dr. 
Qiitram  was  installed  into  the  same.    There  was  no  separate 

collation 
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collation  or  indaction  of  Dr.  Outram  to  the  said  rectory  of      181S. 
St.  Philip,  until  his  Majesty,  by  his  letters  patent,  dated  the  2d      — — 
of  October  1811,  having  presented  to  the  bishop  o^  Litchfield  and      college 
Coventry,  or  in  his  absence  to  his  vicar-general,  &c.  E.  Outram  y» 

derk,  D.D.  to  the  rectory  of  St.  Philip^  in  his  Majest/s  county  salmbot^ 
of  Warwick,  and  in  that  diocese,  then  legally  void  by  the  cession 
of  the  last  incumbent  thereof  and  come  to  the  crown  by  reason 
of  lapse  to  his  Majesty's  presentation  for  that  turn  belongings 
commanding  and  requiring  the  bishop  to  admit  the  said  E.  Out' 
ram  to  the  rectory  of  St.  Philip,  and  him  thereto  institute,  in- 
duct, and  invest  with  all  and  every  the  rights,  members,  and 
appurtenances  thereof  &c. ;  upon  which  presentation  the  bishop 
of  Litchfield  and  Coventry  executed  an  instrument  under  his  epis- 
copal seal,  dated  the  21st  of  November  1811,  purporting  that 
Cs  Buckeridge,  D.D.,  commissary  for  that  purpose  specially  ap- 
pointed by  the  bishop,  by  virtue  of  the  authority  aforesaid, 
admitted  Dr.  Outram  to  the  rectory  of  the  parish  church  of 
St.  Philip,  vacant  by  the  resignation  or  cession  of  the  last  in- 
cumbent there,  to  which  he  was  presented  by  his  Majesty,  by 
reason  of  lapse  tp  his  presentation  for  that  turn  belongings  as  it  [  838  ] 
was  asserted ;  and  did  duly  ^nd  canonically  pollat^  and  institute 
him  in  and  to  the  said  rectory,  and  invest  him  with  all  and 
Angular  the  rights,  members,  and  appurtenances  thereunto  be- 
longing he  having  first  subscribed,  &c.  And  did  thereby  com<^ 
init  unto  him  the  cure  and  government  of  the  souls  of  the 
parishioners  of  the  said  parish,  and  authorize  him  to  preach  the 
word  of  God  in  the  parish  church  aforesaid,  with  the  usual  sav- 
ing to  the  bishop.  At  that  time  Dr.  Outram  was  possessed  of  the 
;rectory  of  JVootton  Rivers.  This  present  action  was  commenced 
on  the  9th  day  of  May  1812.  The  question  for  the  opinion  of 
th^  Court  was,  whether  the  plaintiffs  were  entitled  to  recover. 

John  Lens  for  the  plaintifis, 
S.  Shepherd  for  the  defendants. 
Lens,  Seijt.  for  the  plaintiffi  stated,  that  Dr.  Outram,  by 
.taking  the  rectory  of  St.  Philip  from  the  crown,  by  an  indepen- 
dent title,  had  vacated  his  rectory  of  Wootton  Rivers.  This  did 
Xiot  turn  upon  its  being  rated  in  the  Kin^s  books  as  of  the 
value  of  91'  per  annum  ;  biit  by  jthe  canon  law,  as  adopted  by 
the  common  law,  the  acceptance  of  a  second  benefice  with  cure 
of  souls  vacated  the  first.  Gibs.  Cod.  903.  S  Bum.  Eccl.  lAvm^ 
87*  Co.  Dig.  ^sglise.  N.  5.  By  tlie  council  of  Lateran  1215, 29., 
''  Si  qtUs  beneficium  cum  curd  recepit^  si  prius  tale  habuerit^  eo  sit 

ipso 
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1813.       ipiojure  privaius'*    So^  HoUanJCs  case,  4  Co.  Bep.  15.  Urn. 
Before  the  staU  21  H.  8.  cap,  13.»  if  one  had  a  benefice  vidi 


r^Le      cure,  and  accepted  another  benefice  with  cures  ^e  fint  benefice 
y.  was  void ;  but  it  was  not  an  avoidance  by  the  common  law,  bni 

'^^^^^yJ  "^y  ^^®  constitution  of  the  Pope,  of  whidi  avoidance  the  patnn 
might  take  notice,  if  he  would,  and  might  present,  if  he  would 
without  any  deprivation.  The  only  difiference  the  statute  milfi 
is,  that  where  the  benefice  is  above  the  value  of  8/.  in  the  Kio^i 
[  839  ]  book,  then  the  patron  is  bound  to  notice  the  avoidance;  otkr- 
wise  hipse  is  incurred.  Vaughan^  131.  If  the  patron  willooc 
present,  then,  if  under  the  value,  no  Is^se  shall  incur  nnbl  ^ 
privation  of  the  first  benefice,  and  notice;  but  if  of  the  valoerf 
8/.  or  above,  the  patron,  at  his  peril,  must  present  within  six 
months,  by  2 1  27.  8.  He  professed  himself  unable  to  antiqate 
the  argument  on  which  the  defendants  would  rely. 

Pell^  Serjt.  for  the  defendant  Oidram.  The  statute  SI  R  8. 
€.  IS.  5.  SI.  provides  that  no  deanry,  archdeaconry,  cfaancdlor- 
ship,  treasurership,  cbantersbip,  or  prebend  in  any  cathednlor 
collegiate  church,  nor  parsonage  that  hath  a  vicar  indued,  dot 
any  benefice  perpetually  appropriate,  be  taken  or  comprehended 
under  the  name  of  benefice  having  cure  of  souls  in  any  article 
afore  specified.  The  statute  of  7  Ann.  giving  the  patronage  <^ 
the  advowson  of  the  rectory  of  &.  Philip  to  the  bishop  of  IMr 
Jield  and  Coventry^  and  enacting  that  the  prebend  of  &tz%  ebll 
remain  united  and  annexed  to  the  said  rectory  of  St.  Philip  icr 
ever,  makes  the  latter  a  benefice  perpetually  appropriate.  The 
rectory  and  prebend  being  made  one  piece  of  preferment,  Itb 
immaterial  whether  the  prebend  ofSawley  be  the  adjunct  to  die 
rectory,  or  whether  the  prebend  be  the  principal  and  the  rectory 
the  adjunct.  The  act  37  G.  S.  unites  and  appropriates  both  tc 
the  Sd  rcsidentiaryship  and  treasurership.  The  statute  ofiffv 
had  before  directed  that  all  the  rectors  of  the  parish  charch  d 
SL  Philip  should  be  presented,  collated,  instituted,  and  inducted 
as  other  rectors,  parsons,  and  vicars  are  accustomed  to  be.  h 
had  been  the  custom  of  the  cathedral  church  of  Litchfield^  that 
after  any  living  hath  been  annexed  to  a  prebend,  the  (utnre 
prebendaries  thereafter  take  it  by  collation,  not  by  institotion 
and  induction.  The  title  of  the  act  37  G.  3.  may  be  ctDGd 
[  840  1  hi  aid  of  the  defendant.  It  is  for  augmenting  the  nomber 
of  canons  residentiary,  for  improving  the  deanry  and  prebend^ 
and  to  make  further  provisions  for  the  canons  residentiary.    ^ 

the  4th  section,  the  canons  residentiary  so  admitted  and  coUatedi 

sbiD 
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shall  be  thereupon  installed  without  any  election,  in  consequence       IftlS. 
of  such  admission  and  collation,  and  become  canons  residentiaryi 


and  members  of  the  chapter  to  all  intents  and  purposes ;  and  the      College 
third  residentiaryship  shall  consist  o^  besides  the  sixth  part  of         ^i.^,_^ 
the  dividend,  the  house  in  the  close,  the  prebend  ci  Sawletfj  and    ^j^mSr'^ 
the   treasurership   thereto  annexed,  with  the  appurtenances. 
The  former  act  having  inseparably  annexed  the  rectory  of  St. 
Philip  to  the  prebend  of  Sansley^  this  act  comprehends  it  under 
the  word  appurtenances  of  the  prebend^  and  is  the  same  in  ef- 
fect as  if  it  had  said  the  third  residentiaryship  should  consist  of 
the  dividend,  houses  rectory  of  St.  Philip^  treasurership,  and  pre* 
bend  of  Sawley,     The  case  states  that  there  are  no  emoluments 
attendant  on  the  office  of  treasurer,  therefore  the  word  appur- 
tenances cannot  mean  any  thing  antiently  and  originally  ap- 
purtenant to  that  office,  and  can  only  mean  what  has  been  an- 
nexed to  it  by  the  act  of  7  Ann.    No  appurtenances  to  either  of 
the  other  residentiaryships  are  mentioned,  whence  it  may  be  in- 
ferred that  the  appurtenances  are  something  which  is  not  inci- 
dent to  the  residentiaryship  merely  as  such,  nor  is  the  word  an  ad- 
junct to  the  house,  wherefore  it  may  be  concluded  that  it  means 
things  appurtenant  to  the  prebend  o(Sawley  and  not  to  the  house 
given  to  the  residentiary  canon.    The  clause  directing  the  third 
canon  residentiary  to  pay  to  the  support  of  the  fiibric  fund  a  fifth 
part  of  all  fines  and  profits  of  renewing  the  prebendal  leases, 
^^  except  of  the  rent  of  66/.  135.  4£{.,  and  of  the  profits  of  the 
rectory  of  St.  Philip  annexed  to  the  prebend  and  treasurership," 
strongly  fortifies  this  construction,  and  is  an  express  legislative 
declaration  that  the  rectory  is  annexed  to  the  prebend,  and  so^ 
within  the  exception  of  the  Slst  section.    It  is  therefore  imma-     [  841  1 
terial  how  it  became  annexed,  or  what  is  the  operation  of  the 
statute  oi  Ann. ;  suffice  it,  that  by  the  act  S7  G.  3.  it  is  declared 
so  now  to  be.     Even  if  the  word  appurtenances  were  struck  out, 
the  rectory  would,  being  annexed,  pass  as  parcel  of  the  prebend 
otSawley.    The  instrument  by  which  Dr.  Madan  resigned  the 
rectory,  no  otherwise  enumerates  or  passes  it,  than  as  part  of  the 
appurtenances  of  the  prebend  of  Sawlet/f  or  of  the  rights  and 
members  thereto  belonging,  which  are  inseparably  annexed  to 
the  third  residentiary  canonry.     If  Dr.  Madan  did  not  vacate  it 
by  these  terms,  he  is  still  rector  of  St.  PhUip%  and  Dr.  Outram 
cannot,  by  accepting  a  presentation  and  taking  an  institution  and 
induction  to  a  living  which  is  not  vacant,  avoid  his  former  bene- 
fice.   The  presentation,  institution,  and  induction^  make.no  dif- 
ference ; 
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1813.       ference ;  for  if  he  took  SL  Pkilijfs  at  all,  he  took  it  by  his  cot 

lation  to  die  residentiaryship.    If  the  law  be  socfa,  that  wha 

Colieee      ^^®  third  residentiary  takes  a  second  benefice  with  cur^  the  tbird 

V.  residentiaryship  and  the  rectory  of  St.  Philip  become  therdijf 

SjuLmmf  ^^^^^^^9  ^^^  construction  renders  the  act  of  Anne,  for  thdr  in> 

separable  annexation,  of  none  effect. 

Lens  was  relieved  from  replying  by  the  Conrt,  who  also  re> 
fiised  PelFs  request  for  a  second  argument. 

Mansfield,  C.  J.  There  may  be  something  unfortunate  in 
the  course  taken  In  respect  to  these  preferments,  but  on  theaa- 
gle  question,  I  do  not  see  what  doubt  can  be  entertained.  It 
rests  upon  the  first  act,  which  creates  this  rectory,  and  directs 
that  the  prebend  of  Saaotey  shall  be  conferred  by  the  bishop  of 
Litchfield  for  the  time  beings  on  such  person  as  shall  Aea  be 
rector  of  the  said  church,  that  the  bishop  shall  collate  him  toil, 
[  842  ]  in  such  form  and  manner  as  is  usual,  and  under  such  conditioiii 
as  the  statutes  of  the  cathedral  church  require^  to  have  and  to 
hold  the  same  so  long  as  he  shall  continue  rector  of  the  said  nev 
church  in  Birmingham,  and  no  longer;  and  when,  by  hisd^ 
cease  or  any  other  means,  the  said  church  shall  become  Tdd,  tiie 
fiaid  prebend  shall  remain  united  and  annexed  to  the  said  rtt- 
tory  for  ever.  No  words  can  be  plainer,  to  shew  that  the  re^ 
tory  is  not  annexed  to  the  prebend,  but  the  prebend  to  the  rec- 
tory. The  act  then  goes  on  to  say,  that  the  succeeding  rector 
shall  be  collated  to  the  prebend  according  to  the  rules  of  the  cs- 
thedral  church.  What !  collated  to  the  prebend,  when  the  pre- 
bend is  annexed  to  the  living  ?  He  is  to  be  collated ;  this  would 
be  unnecessary,  if  he  has  a  right  to  it  by  reason  of  his  character 
of  rector.  So  far  then  it  is  clear :  the  rector  of  St.  Philij/^  could 
not  become  the  rector  but  by  the  course  of  collation,  or  presen- 
tation, institution,  and  induction ;  and  when  he  has  obtained  tbit} 
he  has  a  right  to  call  on  the  bishop  to  collate  him  to  this  p^^ 
bend  of  Sawley.  Next,  in  the  d7th  year  of  Geo,  3.,  an  act  is 
passed,  not  to  explain  the  act  7  Ann.,  and  it  does  not  refer  to 
that,  but  the  act  4  &  5  Ann.  It  purports  to  be  an  act  to  ex- 
plain that  act,  and  to  make  further  provision  for  the  canons  re- 
sidentiary, and  an  addition  to  the  fabric  fund.  In  that  act  are 
five  clauses,  on  some  of  which  the  counsel  for  the  defendants  en- 
deavours to  argue  that  the  prebend  is  not  annexed  to  the  rec- 
tory, but  that  the  rectory  is,  what  he  calls  appropriated  to  the 
residentiaryship.  One  of  them  enacts,  that  the  third  residentiaiy- 
sbip  shall  consist  of,  besides  the  sixth  part  of  the  dividend  of 

the 
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the  residentiaries,  the  house  in  the  close  of  the  cathedral  church,        ISIS* 

then  enjoyed  by  Dr.  Madan,  and  the  prebend  of  Saaley,  with      

the  treasurership  of  the  said  church  thereto  then  annesced,  with  ^*^^^^" 
the  appurtenances,  which  shall  be  and  is  thereby  inseparably  an-  «• 

nexed  to  the  third  residentiaryship.  If  it  had  been  intended  to  The  Bishop  d 
enumerate  all  the  matters  of  which  the  third  residentiaryship  r  343  n* 
should  consist,  and  to  include  St.  PhUij^s^  one  would  suppose 
the  act  would  have  expressed  it  by  name ;  but  in  speaking  of 
the  component  parts  of  the  prebend  of  Samley,  the  act  does  not 
mention  Si.  PhUtp*s.  Next  comes  the  clause  respecting  the  fa- 
bric fund,  which  enacts  that  the  third  canon  residentiary  who 
shall,  afilr  Dr.  Madan^  become  possessed  of  the  third  residen- 
tiaryship tnd  prebend  of  Sawley^  and  treasurership,  shall  at  all 
times  pay  one-fifth  part  of  the  rentSf  receipts,  benefit,  and  ad^ 
vantage  arising  from  the  said  prebend,  except  of  the  antient  r^ 
served  rent  ci  66h  I5s.  Ad^  and  except  of  the  profits  of  &.  Philijfs 
in  Birmingham^  annexed  to  the  said  prebend  and  treasurership, 
in  aid  of  the  fiibric  fund.  What  does  this  say  ?  a  &bric  fund  is 
to  be  created,  and  a  contribution  is  to  be  made  out  of  the  pro- 
fits of  the  prebend  with  an  exception  of  a  particular  thing;  and 
a  doubt  probably  occurred  to  those  who  penned  the  act,  whether 
this  might  not  be  thought  to  extend  to  the  rectory  of  St.  PhiUp% 
for  preventing  which,  the  act  mentions  it.  One  cannot  suppose 
from  this  mere  recital,  that  it  was  intended  to  repeal  the  statute 
of  7  Ann.^  this  act  not  even  alluding  to  it,  it  does  not  look  at  all 
to  the  union  of  the  rectory  and  prebend,  nor  at  all  go  to  undo 
that  which  had  been  most  formally  done  by  that  act  No  one 
ever  yet  heard  that  a  valuable  rectory  would  pass  under  the  word 
<*  appurtenances''  to  a  prebend  or  treasurership ;  and  as  there 
does  not  appear  to  have  been  the  least  advertence  to  the  7th 
Ann.^  or  to  the  purposes  of  it,  the  word  *<  annexed"  being  used 
only  in  its  ordinary  sense,  and  not  in  its  l^al  sense^  I  cannot  see 
even  so  much  of  a  doubt  as  to  make  it  worth  while  to  delay  the 
parties  for  another  argument. 
The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiffiu 
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jMoySe^  BowERBAKK  and  Another  v.   Monteiro,    Executrix  of 

P.  O.  MoNTEiRO,  deceased. 

An  executrix  fT^HIS  was  an  action  upon  a  bill  of  exchange  at  65  days  after 
ance  for  a  debt  ^  date,  drawn  by  the  plaintiff  on,  and  accepted  by,  the  defen- 
tlS!tetop""tekin  ^^^  ^  executrix  to  P.  G.  Mofiteiro,  Esq,  deceased,  for  4S4t 
an  engagement  165.,  expressed  to  be  for  value  received  by  the  deceased.  Tke 
e^tomiei^tha  defendant  pleaded  the  general  issue.  On  the  trial  of  thecflmie 
bill  from  time    at  the  sittinin  after  Trinity  term  1812,  heSote  Mansfidd.  C.  J-, 

totime,until         -        .   .     .J?  _,         ^  ',         ,*^..;. 

sufficient  efiecto  the  plaintins  proved  the  acceptanc^e,  and  that  the  consideratioik 
frw^'S^'^te  ^'^  ^  ^*^  ^^®  ^^^  BpoAs  sold  by  the  plaintiflfe  to  the  deceased. 
of  the  teitator.  The  defendant  in  answer  to  the  action  gave  in  evidence  the  fel- 
meantraffickrat  ^owing  writing,  signed  by  the  plaiiitiffi,  and  given  her  iii^en  she 
efecuintheor-  accepted  the  bill.  ^  Recdved,  28th  Jk%  180S,  of  £L  ^  Jlfofi^ms, 

dmaiy  couraeof  ^     ,        -    ^    ^    *^         .         -n  i  "i  j. 

•dministratioD,  ezecutnx  of  P.  G.  MontetrOf  Esq.  deceased,  an  acceptance  for 

SdSJ*^*.  ^^^'  I65.>due  4th  Augtssi  next,  which  we  promise,  to  reneir 

eluded  herself  froAi  time  to  time  until  sufficient  effects  are  received  fit>m  the 

plying  !i!!l^to  cs^te  of  the  said  P.  O.  MorUeiroJ*    Hereupon  the  plaintift 

paysooo/,  to  contended,  on  the  authority  of  Hoare  v.  Graham^  %  Campb.  57., 

tnuteesforher      -         ..  i,,  t  i*        -i^i-j^ 

own  nse  in  dii-   that  this  agreement  could  not  be  set  up  to  defeat  the  defendanrs 
^^▼enby     ^^"^  acceptance;  but  that  if  it  constituted  any  defence  at  all,  it 
herhuibandba-  ought  to  have  been  pleaded  specially,  and  could  not  be  received 
tothateflfect^     ^  evidence  on  the  general  issue.    Mansfield^  C.  J.,  however, 
before  the  paid   received  it ;  and  the  plaintiffi  tiien  proved  that  assets  to  a  greater 
'  extent  than  the  amount  of  the  bill  in  question  had  come  to  the 
defendant's  hands ;  to  rebut  which,  the  defendant  proved  the 
pajnnent  by  her  of  several  simple  contract  debts  to  other  credi- 
tors, and  also  gave  in  evidence  a  bond  executed  by  the  testator 
by  way  of  settiement  on  the  defendant,  previous  to  her  marriage 
[  845  1     ^*^  ^^>  whereby  he  bound  his  executors  to  pay  30002.  ss  a 
provision  for  herself,  to  trustees  for  her  use,  within  six  months 
after  his  decease,  and  she  claimed  to  retain  and  ^ply  the  assets 
to  the  discharge  of  this  sum,  in  preference  to  the  plaintiff's  bill : 
the  plaintiiSs  contended,  that  the  meaning  of  the  agreement  was, 
that  the  very  first  effects  which  should  come  to  the  defendant's 
hands,  should  be  applied  in  discharge  of  her  acceptance  without 
regard  to  the  order  of  marshalling  the  assets,  or  that  at  least  she 
had  thereby  waved  her  own  priority :  they  were  unable  to  prove 
assets  sufficient  to  cover  this  sum,  and  leave  a  surplus  for  the 
payment  of  their  bill.    Mamfleldj  C.  J.  thought  thai  the  defen- 
dant 
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dant  could  not  be  permitted  to  retain,  in  derogation  of  her  own       181i8# 
contract  with  the  defendants,  and  the  jury  under  his  direction  ^^^^^ 
fottnd  a  verdict  for  the  plahitiff  for  the  amount  of  the  bill,  with  ^, 

liberty  for  the  defendant  to  move  to  enter  a  nonsuit*  MomtbMuv 

Accordingly  Pell^  Seijt.  in  Michaelmas  term  1812,  obtained 
a  rule  nisi  to  that  effect,  against  which  VaugAan^  Seijt.  now 
•hewed  cause.    He  relied  first  upon  Hoare  v.  Graham^  as  an 
authority  that  the  efiect  of  the  defendant's  acceptance  cbuld  ilot 
be  controuled  by  the  plaintiff's  contemporaneous  undertaking  to 
renew  the  bill.    2ndly,  That  the  agreement  must  be  taken  li* 
terally,  and  confined  to  the  defendant's  receipt  of  any  efibcts 
whatever,  without  considering  whether  in  the  ordinary  course  of 
administration  they  would  be  applicable  to  the  discharge  of  this 
bill ;  otherwise  the  defendant,  who  had  not  communicated  to  the 
plaintiffs  her  intention  to  retain,  or  the  existence  of  this  settle- 
ment, would  be  enabled  to  efiectuate  a  firaud  on  them ;  for  if 
they  had  sooner  known  the  facts,  they  might  ere  this  have  sued 
and  obtained  a  judgment  upon  their  debt :  at  least,  if  she  had 
paid  other  simple  contract  creditors  in  preference  to  the  plain-     i[  846  3 
tiffs,  she  was  thereby  estopped  firom  setting  up  her  claim  under 
the  settlement. 

Fell^  in  support  of  his  rule.  This  is  no  firaud.  The  meaning 
of  the  agreement  is,  that  when  the  defendant  has  assets  which  in 
due  course  of  administration  are  applicable  to  the  purpose^  then, 
and  not  before,  she  shall  discharge  this  acceptance. 

Mansfield,  C.  J.  The  only  doubt  is,  whether  the  debt  to 
the  defendant  is  to  be  considered  in  the  like  nature  as  other 
debts  due  to  other  creditors.  There  is  no  doubt  but  that  bond 
debts  to  other  bond  creditors  should  be  first  paid.  My  brothers 
think  there  is  no  distinction  between  those  and  the  debt  to  her- 
self: but  she  never  told  the  plaintifis  she  had  a  settlement  of 
3000/.  to  satbfy. 

Heath,  J.    No  distinction  is  to  be  made  under  these  circum- 
stances. 

Chambre,  J.  It  is  an  advantage  to  the  plaintiffit  as  it  now  is ; 
for  the  defendant  gives  them  a  preference  over  other  creditors 
in  equal  degree ;  she  certainly  cannot  avail  herself,  in  account 
with  the  plaintifis,  of  the  payments  she  has  made  to  other  simple 
contract  creditors ;  but  it  would  be  a  grievous  disadvantage  to 
her  if  she  was  bound  by  this  agreement  to  commit  a  devastavU^ 
for  which  she  is  personally  liable  to  others. 

GiBBs,  J.    In  Hoare  v.  Graham  the  evidence  of  the  under- 
taking 
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taking  to  provide  for  the  bill  was  rgected,  merely  because  itns 
parol,  and  could  not  be  received  to  control  written  instrumcob 
against  an  innocent  indorsee.  But  a  party  may^  by  onewritii^ 
change  or  contradict  another,  and  there  is  no  innocent  indooee 
here.  The  only  question  is,  on  the  construction  of  tLe  instn- 
ment ;  the  words  are,  <<  until  sufficient  effects  are  rtoirdi' 
which  means  sufficient  etkcta  according  to  the  subject-matter. 
I  think  the  true  construction  is,  to  pay  when  she  shall  noa'te 
assets  legally  applicable  to  this  purpose  ;  and  the  only  qoouoDi 
therefore,  is,  whether  there  is  any  distinction  between  hdhaxi 
debt  and  other  bond  debts.  I  can  discover  no  such  difieroBe^ 
and  it  is  no  disadvantage  to  the  plaintiflb ;  ibr  if  they  had  sod 
on  their  original  debt,  the  bond  debt  for  3000/.  might  hm 
been  pleaded;  and  as  it  now  stands,  it  is  an  advantage  to Ae 
plaintiffi;  for  the  bill  gives  them  the  same  advantage  as  a  judg- 
ment of  assets  quando  acciderinU  If  she  had  paid  so  oaa; 
simple  contract  debts  as  would  pay  off  tbe  3000/.,  and  sometliiag 
more,  the  plaintifis  would  have  a  right  to  recover  the  sniplo 
above  the  3000/. :  but  she  has  a  right  to  protect  the  paymemof 
as  many  simple  contract  debts  as  her  bond  will  cover. 

Rule  absolute  for  a  nonsuit. 


Hi 


May  Stf . 


JoK£8  and  Another  v.  BoWden  and  Another. 


It  beiof  usual  ^T^HIS  was  an  action  upon  the  case,  for  a  deceit  in  the  sale  of 
auction  of  '"^  some  pimento.  The  first  count  of  the  declaration  ststed  t 
•re^'  !d  ^^^  warranty  that  the  pimento  was  spund,  and  in  ♦good  state  vai 
maged,  to  ex-  Condition,  and  free  from  damage.  The  second  count  stated  tint 
bJ^er'l  '°cau!  *^  defendants,  well  knowing  that  divers,  to  wit,  20  bags  of  the 
)ogue,and  drugs  pimcnto,  had  been,  and  were  sea-damaged,  and  in  a  baditat 
packed,  or  the  ^u^^  Condition,  and  that  divers,  to  wit,  81  bags  thereof  were  abo 

Svch*?  *di«-  ^*"^^^»  ^^^  ^^  *  ^^  ^^^  *"*d  condition,  did,  neverdbdea 
coloured  by  falsely,  fraudulently,  and  deceitfully  represent  the  same  101 
ing  an^lo^or  ^^^  ^^  pimento  to  be  sound,  and  in  a  good  state  and  conditiai^ 

price,  although 

not  damaged,  the  defendants,  who  had  purchased  tome  sea-damaged  pimento,  re>packed  it,  aa^ 

advertised  it  in  catalogues,  which  did  not  notice  that  it  was  sea-damaced  or  re-oacked.  hut  ititJied  it 


that  were  not  sea-damaged,  and  that  an  action  lay  for  (he  fraud. 

And  though  the  declaration  stated  also  that  it  was  sold  at  and  for  pimento  of  good  quality  and  co-^ 
dition,  whereas  the  samples  sliewed  that  it  was  dusty  and  of  inferior  quality^  yet  the  jury  biviiS 
found  for  the  plaintii&|  the  Court  refused  to  set  atide  the  verdict 

[  ♦848  ]  .  free 
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free  from  damage)  and  thereby  induced  the  plaintifis  to  buy  the        )813. 
same,  &c.  whereas  in  truth  the  pimento  at  the  time  of  the  sale       * 
and  representation  was  not  sound,  &c.     The  third  count  alleged  ^^^ 

that  the  defendants  were  desirous  of  selling,  and  put  up  to  sale      Bowdek. 
by  the  candle,  certain  other  pimento,  whereof  divers,  to  wit, 
520  bags  had  been  and  were  sea-damaged,  and  in  a  bad  state  and 
condition,  and  divers,  to  wit,  81  bags,  residue  thereof   were 
also  unsound  and  damaged,  in  a  bad  state  and  condition,  and 
of  little  value,  nevertheless  the  defendants,  well  knowing  the 
premises,  did  fraudulently  and  deceitfully  sell  the  same  as  and 
for  pimento  of  sound  quality,  and  in  a  good  state  and  condition, 
and  not  damaged,  to  the  plaintifiPs.     The  cause  was  tried  at 
Guildhallj  at  the  sittings  after  Trinity  term  1812,  before  Mans^ 
.  jieldj  C.  J.  the  evidence  was,    that  the  defendants,  who  were 
brokers,  had  a  sale  by  candle  on  the  29th  day  of  March  1810, 
and  had  previously  circulated  a  catalogue  of  sale,  in  which  were 
included   ^^  187  bags  of  pimento,  bonded,"  and  at  the  foot  of 
the  catalogue   was  inserted  a  declaration   as  follows :    ^^  The 
goods  to  be  seen  as  specified  in  the  catalogue,  and  remainder  at 
No.  SQj  Camomile'Street,  The  defendants  had,  about  two  months 
before,  purchased  the  pimento  in  question,  for  their  principal, 
at  a  sale  comprehending  both  damaged  and  undamaged  pimento, 
under  a  catalogue  which  stated  this  to  be  sea-damaged.     The 
purchaser   had   since   re-packed   it.      Pimento,    although  not 
damaged,  yet  if  it  has  been  re-packed,  or  is  contained  in  bags      [  849  ] 
that  have  been  discolored  by  sea-water,  produces  a  less  price  in 
the  market  than  pimento  of  the  same  quality  which  has  not 
been  re-packed,  nor  the  bags  discolored,  either  of  those  circum- 
stances bringing  it  into  discredit.     The.  defendants  had.  drawn 
from  the  bulk,  for  the  purposes  of  the  present  sale,  samples 
which  were  impartially  taken,  and  were  exhibited  to  the  bidders, 
whereby  it  appeared  to  be  dusty  and  of  an  inferior  quality,  but 
it  did  not  thereby  appear  that  it  had  been  sea^amaged,  neither 
did  it,  nor  can  it  ever,  appear  by  the  sample  whether  pimento 
has  been  re-packed  or  not.     The  plaintiffs  became  the  pur- 
chasers.    At  the  time  of  this  sale,  good  pimento  was  worth 
about  14(2.  per  Ib.y  and  the  price  given  for  the  article  in  ques- 
tion, which  was  about  13d,  was  no  more  than  a  reasonable 
price  for  it,  after  taking  into  consideration  the  fact  that  it  .had 
been  sea^damaged  and  re-packed.     Pimento  is  sometimes  sold 
with  an  express  warranty  of  soundness,  b|zt  when  damaged 
Vol.  IV.  3  K  pimento 
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pimento  is  offered  to  sale  by  auction,  it  is  usual  in  the  trade  to 
state  that  it  is  damaged:  and  if  nothing  is  added  widi  )resped 
to  its  quality,  it  is  supposed  to  be  sound.  Hie  goods  in  qaes* 
tion  were  offered  to  sale  by  the  auctioneer  without  any  additioD 
or  comment,  and  though  the  advertisements  stated  that  it  was 
to  be  seen  at  the  Docks,  they  were  never  distributed  until  tlfe 
day  next  before  the  sale,  and  no  one  in  fact  then  inspected  tbe 
goods.  For  the  plaintiffs  it  was  urged,  that  here  was  a  defect 
known  to  the  seller,  but  unknown  to  the  buyer,  and  one  which 
the  buyer  had  no  reasonable  means  of  discovering^  and  tbe 
question  was  whether  that  were  a  fraud;  and  if  it  werea  fnud, 
whether  it  could  be  recovered  for  in  the  form  of  declaratioii 
above  stated;  and  the  cases  were  cited  of  Parkinson  v.  Lte^ 
2  Easty  314,  and  Mellish  v.  MoUeuXy  Peake^  N.  P.  115.  The 
defendants  insisted '  that  they  were  not  liable.  The  jury  ssid, 
that  the  state  of  the  goods  ought  to  have  been  communicated  by 
the  defendants  to  the  plaintiffs ;  and  found  a  verdict  for  tbe 
plaintiffs  for  425/.  the  price  they  had  given,  subjeet  to  the  fwo 
points  reserved,  whether  the  action  could  be  at  all  maintaiiied 
under  these  circumstances,  and  if  it  could,  whether  it  could  be 
maintained  on  the  3d  count. 

Liens,  Seijt.,  in  Michaelmas  term  1812,  obtained  a  mleiittf 
to  set  &side  the  verdict,  and  enter  a  nonsuit. 

Shepherd  and  Vaughan,  Serjts.  now  shewed  cause.  Tb^ 
relied  on  the  evidence  as  having  proved  a  custom  in  the  trade  to 
declare  at  the  time  of  sale  that  the  goods  were  damaged,  wben 
such  was  the  case;  and  insisted  that  therefore  the  passing  over 
that  fact  in  silence  was  equivalent  to  a  representation,  oiy 
farther,  it  was  even  a  warranty,  that  the  goods  were  sobmL 
Every  circumstance  which  lowers  the  value  of  the  goods  in  Ae 
market  is  a  defect  which  ought,  under  that  custom,  to  be  dis- 
closed by  the  seller.  It  was  clear  that  the  delect  was  in  tbis 
case  known  to  the  seller.  The  buyer  had  not  the  means  rf 
discovering  by  the  exercise  of  ordinary  diligetace  the  fects  that 
the  pimento  had  been  sea-damaged  and  re-packed.  'iTie  sample 
would  not  shew  it.  The  reference  to  the  goods  bonded  in  tbe 
Docks  was  nugatory,  for  bonded  goods  are  surrounded  with  sncb 
a  mass  of  other  goods,  tihat  it  is  iitipraclicable  to  inspect  than. 
The  jury,  in  saying  that  the  defects  ought  to  have  teen  com- 
municated, had  found  that  there  was  fraud  in  fact.  The  plain- 
tifls  were  therefore  entitled  to  retl^in,  their  verdict  on  the  third 

count, 
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count,  which  alleged  it  to  be  done  scienter^  it  not  being  pref        1813. 

tended  that  there  was  any  ground  to  arrest  the  judgment  on      ' ' 

tfattt  count. 

Lens  and  Best^  Serjt.9  contra.     The  mere  silence  is  neither      BowDSf. 
a  warranty,  nor  even  a  representation,  for  the  defendants  sell      [  851  ] 
by  a  printed  particular,  referring  to  the  place  where  the  goods 
are  to  be  inspected  ;  this  brings  the  case  within  the  principle  of 
Bagtehole  v.  Waters,   3  Campb,  154.  Mellish  y.  Motteux,  and 
Pickering  y.  Dawson,  ante,  4.  779f  viz.  that  where  the  buyer 
Jbas  an  opportunity  of  examimng,  the  seller  is  pot  bo^nd  to 
disclose  the  defect^.     The  catalogue  stating  that  the  pimento 
was  bonded,  referred  the  bidders  to  the  Docks  for  an  inspec-     ' 
tion.     If  such  part  as  was  there  was  difficult  to  be  seen,  yet  the 
{djuntifiSs  might  have  inspected  such  part  as  was  in  Camomile^ 
street.     Mere  silence,  where  the  party  is  not  called  on  to  de- 
^dbre,  is  not  a  representation.    Miud  est  tacere,  aliud  celare. 
Cic.  De  Of.  lib.  3.  69.  pag.  383.  Steph.     The  doctrine  that  9 
aound  price  is  evidence  of  a  warranty  of  a  horsey  is  long  since 
justly  exploded.     It  was  competent  to  the  purchaser  to  call  for 
another  criterion  of  the  quality  than  the  sample,  or  to  make 
ienquiries  re^>ecting  such  qualities  as  the  sample  did  not  disclose, 
liut  he  xnaJkes  no  enquiries.    The  general  rule  is,  that  where 
there  is  no  express  warranty,  unless  the  seller  pra,ctises  some 
<trick,  the  maxim  caveat  emptor  applies.     The  evidence  of  the 
practice  to  mention  the  defect  when  drugs  were  damaged,  di4 
4DK)t  amount  to  proof  of  an  uiuform  custom  in  this  trade  to  dis- 
idoae  all  faults :  it  was  in  evidence  that  the  brokers  frequently 
aokl  .drugs  with  an  express  warranty,  which  would  be  auper- 
rfldous  if  there  were  an  invariable  implied  warranty,  nor  did  the 
{ilaintiffs  at  the  trial  rely  on  that  special  usage,  otherwise  the 
(fact  would  liave  been  more  closely  examined  into.    There  is  no 
.count  on  which  the  plaintiffs  can  recover ;  if  there  be  any  grouA^ 
-of  action  at  all,  the  case  must  rest  on  the  sort  of  duty  of  wjhicli 
A  bceach    is  intended  to   be   averred  by  the  third   count,  but 
that  count  alleges  a  fraud  founded  on  facts  entirely  different 
ibom  those  which  exist.      It  does  not  state  that,    which    is 
^e    only    subject    of    complaint,*  the    concealment    by   the 
aellers  of  the  technical  defect  of  re-packing  and  stained  bags.      [  852  ] 
'Xbe  allegation  therein  that  the  defendants  sold  the  pimento  as 
-find  for  pimento  ^f  a  sound  quality,  and  in  good  state  and 
jlKmdition,  is  disproved  by  the  evidence,  which  was,  that  the 
.49&Rdants  sold  it  by  the  sainple,  and  that  the  sample  shewed  it 

3Ke  to 
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Jones 

V, 

BOWDEN. 


1815.  to  be  dusty  and  of  inFerlor  quality.  If  that  count  could  be 
supported  by  such  evidence,  a  purchaser  would  have^  upon 
discovery  of  the  slightest  defect  in  the  quality  of  the  goods, 
the  full  benefit  of  a  warranty,  where  a  warranty  had  never 
been  given. 

Mansfield,  C.  J.  If  in  this  case  any  ground  had  been  laid 
by  affidavit  to  shew  that  the  defendant  had  been  at  all  surprised 
or  misled  as  to  what  might  be  proved  against  him  on  this  tliird 
count,  we  might  have  thought  it  proper  to  send  it  again  to  a 
jury ;  but  the  case  was  not  moved  on  the  ground  of  surprise, 
and  there  is  no  such  evidence ;  and  the  jury  having  stated  that 
they  thought  the  defendants  ought  to  have  disclosed  the  sea* 
damage,  though  neither  the  defendants  particularly  cross  exa- 
mined, nor  did  the  plaintiffs  expressly  examine  their  witnesses 
to  prove  or  disprove  the  custom ;  and  there  being  this  strong 
circumstance,  that  the  defendants  bought  the  goods  for  sea- 
damaged,  the  distinction  between  pimento  that  was  sea- 
damaged,  and  that  which  was  not  sea-damaged,  being  per- 
fectly known,  1  think  it  would  be  too  much  to  deprive  the 
plaintiffs  of  the  benefit  of  this  verdict.  Since  it  is  usual  to 
mention  the  fact  if  pimento  is  sea-damaged,  when  this  is  not 
mentioned  as  such,  how  would  any  one  understand  the  cata- 
logue, having  simply  the  word  pimento,  but  not  particu- 
larized as  being  sea-damaged  ?  As  to  the  sample,  it  is  in  eri- 
dence  that  from  that  no  judgment  can  be  formed  respecting  the 
sea-damage,  the  knowledge  of  which  can  only  be  had  from  in- 
specting the  bags.  These  defendants  then  do,  as  is  alleged  in 
[  8SS  ]  tbe  third  count,  sell  it  as  pimento  not  sea-damaged.  There 
are,  it  is  true,  in  that  allegation,  the  other  general  words,  ci 
sound  quality,  and  in  good  state  and  condition,  but  they  do 
not  seem  to  me  so  to  vary  the  count,  as  to  prevent  the  plaintiff 
from  recovering  on  that  count,  in  a  case  where  the  defendants, 
upon  selling  sea-damaged  pimento,  have  not  made  the  repre- 
sentation which  is  usually  made  by  persons  selling  pimento  of 
that  description. 

Heath,  J.  concurred,  and  mentioned  a  trial  before  himsdf 
on  the  home  circuit,  in  an  action  on  the  sale  of  some  sheep 
sold  as  stock ;  and  the  evidence  was,  that  by  the  custom  of  the 
trade,  stock  wore  understood  to  be  sheep  that  were  sound ;  and 
he  directed  the  jury  that  it  amounted  to  an  implied  warranty 
that  they  were  sound,  and  that  direction  was  never  questioned 
when  the  case  afterwards  came  before  the  Court  of  King's  Bench. 

ChambbEi 
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Chambre,  J.  was  of  the  same  opinion.  t813. 

GiBBS,  J.    The  justice  of  the  case  is  with  the  plaintiffs,  but      

I  do  certainly  doubt  whether  the  evidence  meets  any  of  the  *'ones 
counts  in  the  declaration.  For  in  all  the  counts  it  was  stated  Bowden. 
either  that  the  pimento  was  represented  or  warranted  sound, 
or  that  it  was  put  up  to  sale  as  of  sound  quality,  and  in  good 
state  and  condition,  and  not  damaged.  However,  as  my 
Brothers  think  differently,  I  distrust  my  own  opinion,  and  the 
rule  must  be 

Discharged. 


Mence  v.  Graves.  [  854  } 

May  23. 

THIS  was  an  action  of  covenant  upon  the  grant  of  an  an-      The  insoi- 
nuity.     The  defendant  pleaded  that  the  plaintiff  ought  ^*i25!^^ia  abw- 
not  to  maintain  his   action,  to  have  execution  for  his  damages  ^  an  execution 
adjudged  to  him  in  this  behalf,  on  or  against  the  person  of  him  son  of  the 
the    defendant,    because   he  was    actually   a  prisoner  in  his  gran^fo^.*^ 
majesty's  prison   of   the    marshall  of  Marshalsea,  at   the   suit  covenant  for 
of  M.  Sanderson  on  1st  May  1811,  mentioned  in  a  certain  act  iccrolng"after 
51  G.  3.  c.  125.,  setting  out  the  title,  and  that  afterwards,  to  'be  defendant*! 

discbarce  under 

wit,  at  a  general  quarter-sessions  of  our  lord  the  king,  holden  that  act. 
by  adjournment  at  St,  Mary  Newingion  in  and  for  the  county 
of  Surry  on  Monday  the  19th  August  1811,  before  certain  then 
justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 
of  our  said  lord  the  king  in  and  for  the  county  of  Surry ;  the 
defendant  was  duly  discharged  according  to  the  said  act,  and 
that  the  said  indenture  was  made,  and  debt  contracted  before 
1st  May  1811.  To  this  plea  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer. 

Shepherd^  Serjt.  in  support  of  the  demurrer.  The  insolvent 
act  only  says  the  creditor  shall  be  entitled  to  receive  a  dividend 
in  such  manner,  and  on  such  terms^  as  if  the  debtor  had  become 
a  bankrupt ;  but  the  bankrupt  laws  do  not  discharge  a  bank- 
rupt from  payments  of  an  annuity  secured  by  covenant,  and 
accruing  due  after  his  bankruptcy. 

Per  Curiam.  The  statute  49  G.  3.  c.  121.  s.  17.  does  dis- 
charge him  therefrom ;  Cowley  v.  Bussellj  ante  460. 

Judgment  for  the  defendant. 

Vaughanj  Serjt.  in  support  of  the  plea. 

Rashleighi 

7 
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May ^5.         Bashleigh,  Demandant;  Lee,  Tenant;  Smith,  Voudtee, 

Orisnnai  writ    T  ENSf  Seijt.  movcd  to  aoiend  a  recoveiy,    by  inserting  m 
^S'iS"^  the  several  proceedings  after  the  words  «  county  oi;*  nd 

a  recovery        before  the  word  «  Southampton^^'  the  words  *«  the  town  ot*  » 

ameoded  by  in-  /•■■  cc«i.  » 

serting  the        that  it  should  Stand  "  the  county  of  the  town  oi  Southa^tim^ 
SIJMfor     the  premises  being   within  the  town,    which  is  a  county  rf 

county  of  &         itself. 

The  Court  considering  it  merely  as  a   clerical    niiq»ria«i 
and  not  as  a  substitution  of  one  county  for  another,  which  tlxj 
,  had  often  refused,  permitted  the  amendment. 


[  856  ]         Sewell  v.  The  R6yal  Exchange  Assurance  Compuj. 

May  23, 

The  owners  HpHIS  was  an  action  upon  two  policies  of  assurance,  tk 
b^'p^mi^f"  ^^^  effected  on  the  14th  of  November  1811,  at  and  frn 

the  legfti  stipa-  Sam^ote  to  iS^.  MichaeVsi  on  the  ship  ErsUUning^  tl^  wead 
atarter-pftrty,  effected  on  the  11th  of  December^  on  the"  same  ship,  and^ 
1^^^  b*thc  ^^  ^^^  freight,  at  and  from  St.  MichaeFs  to  Landanj  and  die 
illegal  and  declaration  on  the  latter  policy  set  out  a  charter-party,  whereby  < 
JfoiJd^  lUte!  Heuck,  master  of  the  Erstatning,  then  in  the  Thames,  as  agist 
do  not  thereby   fop  jh^  plaintiffs,  chartered  the  ship  to  Browning  for  a  ropp 

avoid  their  ^  ^■^,  r>-»*^..«  iii  •  \-        « 

anorance.  from  Lofidon  to  St.  MichaeFs^  and  back  again  to  Ldmdan^  upon 

suWect^  ur-*  ^®  t&cms  that  the  master  should  proceed  direct  to  Si.  Wdi^h 

chasing,  by  and  ou  her  arrival  receive  there  from  the  £M:torsof  the  freigbff 

cencc  "a  hostile  *  ^^^  cargo  of  fruit,  and  proceed  therewith  direct  for  Ltrndtm; 

built  vessel,  ^^d  the  freighter  covenanted  to  pay  freight  at  the  rate  of  lOt 

which  is  not  °     .  «  ,  n/  -  .1.  rw^     1  ' 

entitled  or  re-    per  tou,  cousistiug  of  20  boxes  of  fnut,  OU  delivery.     The  w 

quired  to  have 

a  British  register,  charters  her  on  her  voyage  ont  to  the  Azores  and  honae,  and  tends  ber  toMiadk 
a  crew,  in  which  there  is  not  the  proportion  of  Britt>h  manners  required  by  stat.  12  Car.  2.  r.  18.t.l4>: 
this  does  not  avoid  a  policy  on  the  outward  part  of  the  voj'age,  because  non  constat  that  the  one* 
will  not  obtain  a  doe  proportion  of  British  seamen  before  her  retniti. 

Nor  is  it  an  otijectiun  to  the  same  policy,  that  she  is  foreign  built ;  for  held  that  the  stat.  49  C 1 
e,  60.  1.  1.  authorizes  the  ships  of  any  country  in  amity,  by  the  king's  licence,  to  bring  tontfM  W^ 
duce  to  England f  though  not  i^ng/wA-built  or  registered,  contrary  to  tt.  3  &  10  of  the  stat.  12  Cff.t 
e.  18. ;  and  that  a  ship  purchased  by  a  British  sujject  from  an  enemy  with  licence,  is  the  ship  tfs 
country  in  amity ;  and  non  constat  that  such  a  liconcc  will  not  be  obtained  before  Che  act  of  WttfUt^ 
tion  is  complete. 

And  for  the  same  reasons,  the  insurance  on  the  homeward  part  of  the  voyage  was  not  itlegaL 
If  a  master  sails  under  a  charter-party,  stipulating  for  a  voyage  of  which  a  part  is  illegal,  teHi    • 
that  this  does  not  prevent  his  insuring  on,  nor  subject  him  to  forfeiture  for  the  part  antecedent  l»Ai  ) 
illegal  act,  for  as  he  cannot  he  compelled  to  perform,  nor  enforce  the  paytneni  of  lleigM  fluAi 
illegal  part  of  the  adrentare,  it  may  be  presumed  that  he  will  abandon  it.  ^ 

avemd 
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erred  was  by  a  forcible  seizure  and  capture  by  persons  un-        1813. 

lown.    *The  cause  was  tried  at  the  sittin&:s  after  Trinity  term       — — 

SeWell 
U2,  before  Gibbs^  J,:    it  appeared  that  the  ship  was  JVbr-  ^^ 

fgfian-built,  and  had  been  purchased  by  the  plaintiffs  of  Heuch    The  Royal 

e  master,  who  was  a  subject  of  Denmark^  a  country  then  .   A^ttrance 

istile,   under  a  licence  from  his  majesty  to  purchase  of  an     Company. 

lemy.     She  had  on  board  Danish  papers,  colours,  and  crew,     [  *857'  ] 

th  which,  as  well  as  the  same  master,  and  the  licence  for  the 

irchase,  the  plaintiffs  sent  her  out  in  ballast  on  the  voyage 

lartered;  the  bill  of  sale  from  Heuch  to  the  plaintiffs  was  not 

at  out  on  board  her,  nor  is  it  usual  in  the  case  of  purchasing 

vessel  from  an  enemy,  to  send  out  the  bill  of  sale  on  board 

r.    On  the  ship's  arrival  at  St.  MichaeFs  the  governor  refused 

let  her  enter  the  port,  or  receive  a  cargo  there,  and  ordered 
e  master  to  proceed  to  Taxera^  where  the  Portuguese  gover- 
)r-general  resided,  to  obtain  permission  to  land  at  St.  MichaePs. 
bis  the  master  refused  to  do,  assigning  as  his  reason  that  it  * 
3uld  be  a  violation  of  his  charter-party ;  and  he  intended  to 
t  in  the  harbour  during  the  stipjilated  time  for  his  taking  in  a 
Tgo,  but  was  soon  after  arrested  by  the  governor  and  detained 
ur  months  a  prisoner,  and  a  Portuguese  pilot,  master,  and 
ew  were  put  on  board  his  ship,  who  took  her  to  Tercera, 
here  was  at  that  time  peace  between  Denmark  and  Portugal. 
he  master  exhibited  all  tlie  ship's  true  papers,  which  con- 
ined  evidence  that  she  was  British  property ;  it  was  objected 

him  tlTat  he  had  not  British  papers  and  a  British  certificate 
'  registry ;  he  assigned  as  the  reason,  that  the  ship  was  Qot 
rf/i!$^-built,  and  therefore  not  entitled  to  the  latter,  and  con- 
quently  she  ought  not  to  have  the  former,  yet  the  Portuguese 
ithorities  would  not  give  credit  to  that  reason,  but  decreed 
questration  of  the  ship,  on  the  ground  that  the  want  oi  British 
gistration  rendered  her  obnoxious  thereto  under  a  decree  of 
h  May  1811  of  the  Portuguese  government,  and  the  5th 
tide  of  the  treaty  between  Portugal  and  Great  Britain^  set  [  858  ] 
rth  in  Cohen  v,  Hannam^  post,  5.  101.  For  the  defendant 
ree  points  were  made.  First,  that  the  plaintiff  could  not  re- 
ver  on  the  homeward  policy,  because  under  the  navigatioa 
t,  12  Car.  2.  c.  18.  ss,  13.  4*  14.,  requiring  three-fourths  of 
e  crew  to  be  British  subjects,  it  was  illegal  to  import  a  cargo 

fruit  from  St.  Michael's  into  England  with  a  Danish  master 
id  crew.  And  that  since  the  charter-party,  which  was  in 
idence,  proved  th^t  the  voyage  from  London  to  St.  MichaeP^ 

and 
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1818.        and  thence  back  to  London^  was  one  and  entire,  the  illegality 

•: vitiated  as  well  the  policy  on  the  outward  voyage  as  the  other. 

Skwkll       Secondly,  that  it  was  unlawful  for  a  British  subject  to  use  the 

The  Royal    Danish  flag,  because  it  was   hostile.     Thirdly,    that   the  loss 

Exchange    j^^^  happened  through  the  misconduct  oT  the  plaintiff's  agent 

Coi^pany.     the   master,    for  that  he  ought,    for,  the  general    interests  of 

all  concerned,    to  have  obeyed^  the  orders  of  the   governor  oi 

St.  MichaeV^  and  have  gone  to  Tercera.   Gibbsj  J.  not  doafit- 

ing  that  the  homeward   cargo  was   illegal  on  the   navigation 

act,    reserved    the   point   without    any    discussion    how  diat 

statute  applied:  he  was  of  opinion,  that  according  to  the  case 

of  Wilson  V.  Marriott^  8  Term  Rep.  31.  the  homeward  voyage 

did  not   contaminate  the  outward  voyage;  he  was  of  opinion 

that  the  second  objection  could  not  avail;   and  upon  the  last 

point  he  was  of  opinion  that  the  master  had  adhered  to  die 

strict  line  of  his  duty;   and  the  jury,    coinciding  with  him, 

found  a  verdict  for  the  plaintifls  on  the  policy  on  the  outward 

voyage,  with  liberty  to  the  defendants  to  move  to  set  a^ide  the 

verdict  and  enter  a  nonsuit. 

Accordingly  Shepherd^  Serjt.  for  the  defendant,  in  Mtchad' 
mas  term  1812,  moved  for  a  rule  nm,  in  the  alternative,  either 
to  enter  a  nonsuit  or  have  a  new  trial,  upon  the  grounds  before 
[  859  ]  mentioned,  and  upon  the  further  ground  that  the  ship  was  not 
properly  documented,  for  that  she  ought  to  have  been  furnished 
with  papers  completely  corresponding  to  the  character  either 
of  a  British  or  a  Danish  vessel.  The  licence  to  purchase  could 
not  authorize  the  British  purchaser  legally  to  assume  the 
Danish  character;  Denmark  being  then  at  war  with  Great 
Britain,  the  underwriters  were  entitled  to  require  that  she 
should  bear  those  ;fnarks  of  British  ownership  which  would 
secure  her  against  British  capture.  To  hold  that  a  British 
subject  may  legally  navigate  a  vessel  of  enemy^s  built,  would 
be  to  give  to  the  ships  of  an  enemy's  country  all  the  privileges 
which  the  British  register  acts  were  designed  to  restrict  to  our 
own, 

GiBBS,  J.  The  master  being  asked  why  he  had  not  British 
colours  and  British  papers,  said,  I  cannot  have  them  because  I 
have  not  a  British  register.  He  stands  on  his  strict  rights.  He 
says,  I  will  do  nothing  to  endanger  my  owners,  I  am  a  neutral, 
and  I  have  a  right  to  enter  your  port  The  master  reaUy  coat" 
municated  the  true  facts  of  the  case  when  she  was  searched,  and 
says,  I  cannot  go  off  because  of  my  charter-part^ :  the  other 

says, 
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says,  Then  I  will  seize  you.     We  think  then  each  party  stands       I81S. 
on  his  strict  rights,  and  we  are  now  to  consider  the  strict  point  - 

of  law,  not  the  question  whether  it  would  have  been  more  pru-  ^^ 

dent  in  him  to  go  to  Tercera^  but  whether  he  acted  honAjlde.    The  Rotal 
We  do  not,  however,  quite  agree  with  the  defendants  on  the    ^J^j^SSf' 
question  of  imprudence ;  but  H  is  for  the  underwriters  to  shew     Gofopmy*. 
that   the  owners  did  something  which  made  it  legal  for  the 
Portuguese  to   seize  and  condemn  the  vessel,  and  unless  the 
seizure  is  legalized  by  any  illegal  act  done  on  the  part  of  the 
owners  by  the  captain,  the  seizure  is  illegal,  as  we  think  that 
here  it  is,  and  the  assured  is  entitled  to  recover. 

Upon  the  other  points,  the  Court  granted  a  rule  nisi. 

Lensy  Vaughariy  and  Pell,  Seijts.,  in  this  term  shewed  cause     [  860  3 
against  this  rule.     The  outward  and  homeward  voyages  must 
be  considered  as  distinct;  and  therefore,  as  it  is  not  pretended 
there  was  any  thing  illegal  in  the  outward  voyage  considered  by 
itself,  and  the  homeward  voyage  nevet*  commenced,  there  is  no 
pretence  for  a  nonsuit.     Admitting  that  by  the  l4th  section  of 
the  navigation  act  it  is  illegal  to  import  produce  from  the  Azores^ 
unless  the  master  and  three-fourths  of  the  mariners  are  English^ 
nothing  in  the  charter-party  compelled  the  ship  to  return  to 
England  without  the  Danish  master  and  crew :  there  is  no  evi- 
dence that  the  vessel  might  not,  after  having  taken  in  such  a 
cargo  which  rendered  it  necessary,  have  returned  to  England 
with  a  crew  of  the  description  required.     In  the  case  of  Bird 
V.  Appleton,  8  T.  JR.  56$.,  where  a  voyage  was  undertaken  from 
Ijondan  to  Canton,  and  back  to  Hamburgh^  the  ship  having 
taken  an  illegal  cargo  of  cotton  from  Bombay  to  Canton,  it  was 
urged  that  the  homeward  voyage  from  Canton,  being  part  of 
one  entire  voyage  round,  was  thereby  rendered  illegal  and  in- 
capable of  being  insured;  but  the  Court  held  that  the  homeward 
voyage  to  Hamburgh  could  not  be  affected  by  the  former  out- 
ward voyage.     Wilson  v.  Marriott  is  still  stronger  for  the  plain- 
tiffi.    To  render  the  insurance  illegal,  therefore,  the  prohibited 
act  must  occur  in  the  course  of  the  voyage  insured,  and  con- 
sequently, even  if  it  were  in  the  principal  case  admitted  that  the 
vessel  was  destined  to  return  with  the  same  crew,  yet  the  outr 
ward  voyage  would  not  be  illegal.     To  make  it  such,  it  must 
be  contended  that,  if  the  ship  had  returned  to  England  with  a 
crew  of  which  three-fourths  and  the  master  were  English,  she 
would  nevertheless  continued  subject  to  seizure  and  forfeiture 
on  the  ground  of  the  iUegal  intention  which  had  at  a  former 

period 
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[  862  ] 


period  subsisted,  and  been  since  abandoned^  that  she  shocU 
return  with  a  Danish  crew.  *This  is  like  a  contemplated  devia- 
tion, which,  if  not  eflfectuated,  does  not  avoid  a  policy,  lie 
third  section  of  the  navigation  act  is  not  applicable  to  the  pn- 
seat  case.  The  plaintiffs  are  at  least  entitled  to  recorerbick 
their  premiums  on  the  homeward  policy,  on  the  ground  that  the 
voyage  thereby  insured  never  had  an  inception,  and  the  ferdict 
on  the  outward  policy  stands  untouched. 

Shepherd  and  Besty  Serjts.,  in  support  of  the  rule.  Tie  dar- 
ter-party shewed  that  the  voyage  out  and  home  was  entire,  ad 
for  one  entire  freight ;  the  inchoate  right  to  freight^  therehc, 
attached  as  soon  as  the  "Vessel  left  the  TTiames.  She  wis  ii 
much  prohibited  from  sailing  with  that  crew  in  quest  of  tk 
cargo,  as  from  arriving  with  it,  and  the  plainti£&  cannot,  Ij 
effecting  seveitd  policiesi  sever  one  part  of  the  adventure  as  in- 
nocent from  that  which  is  ill^;al.  Bird  v.  AppUtan  is  a  cw 
where  the  outward  and  homeward  voyages  were  expressly  fbnid 
to  be  distinct.  In  this  case  the  voyage  is  proved  by  the  charter- 
party  to  be  a  voyage  round.  It  may  be  admitted  that  a  vessel 
n>igbt  ini^QC^iUly  sail  with  an  outward  cargo^  notwithstanding 
that  after  ^be  had  discharged  it^  she  might  take  in  a  contraband 
cargo  for  her  return.  The  homeward  voyage  would  be  deadj 
illegal,  though  the  vessel  would  not  be  subject  to  sdznre  io  her 
voyage  out  Wilson  v,  Marriott  is  inapplicabley  for  it  did  no( 
there  appear  that  an  illegal  voyage  was  resolved  on  when  the 
^hip  sailed  from  America,  It  would  not  in  this  case  suffice  to 
change  the  n^aster  and  crew  at  jS^.  MichaeFs^  as  has  been  sug- 
gested, because  by  5.  3.  of  the  Aavigation  act  a  ZXinrsA-built  sb^s 
though  British  owned,  cannot  bring  home  produce  from  a  Por- 
tuguese  island  to  England.  The  Portuguese  treaty  only  adopts 
such  British  vessels  as  are  within  the  navigation  act.  By  u  IOl 
of  12  Car^  2.  c.  18.,  qo  ship  can  be  considered  as  British  omied, 
that  has  not  a  British  register.  The  assured  could  not  send 
her  out  from  England  wit|i  an  intention  to  change  her  baih  in 
the  course  of  the  voyage,  as  they  might  b^r  crew,  therefore  in 
sailing  from  England  with  intention  to  bring  a  ciirgo  of  produce 
from  the  Azores^  slie  necessarily  sailed  upon  an  adventure  illegal 
from  the  beginning,  considering  her  as  an  hostile  shipt  in  whose 
belialf  the  Kiqg's  licence,  if  obtained,  might  dispense  with  tht 
disability  of  the  hostile  character.  If  she  had  sailed  with  he^ 
cargo  from^  5/.  MichacF^  on  the  homeirard  voyage^  and  hQ9 
lQ$t>  W9|il4  tbi?  ^£WPcnt  bold;  <o  |$ay  tfoftt  her  iroyage  was  b« 

illegal, 
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illegal,  because  a  licence  might  possibly  have  been  obtained  for        1813. 
her  before  she  would  have  entered  the  Thames?    Tbe  naviga- 
tion acts  had  two  great  objects,  to  increase  as  well  the  shipping 
as  the  seamen  of  the  country,  and  no  licence  from  the  crown 
eould  dispense  with  the  disabilities  arising  from  her  built. 

Tliis  point  not  having  been  taken  at  the  trial  or  on  tbe  mo- 
iion  for  a  rule  nish  the  Court  permitted  it  to  be  now  spoken  to 
on  tbe  part  of  the  plaintiffs. 

Lens.  If  the  vessel  is  not  entitled  to  the  privilege  of  British 
Tegistration,  she  must  be  considered  as  an  alien  ship,  and  then 
sum  constat  that  a  licence  to  import  would  not  have  been  ob- 
tained before  she  came  home  with  her  cargo.  The  same  argu- 
uent  would  have  applied  in  the  case  of  Cohen  v.  Hanhan^  post. 
5.  101.;  but  it  has  always  been  conceived  that  ships  thus  pur- 
chased, though  not  wholly  to  be  dealt  with  as  British  ships,  are 
yet  to  a  certain  degree  capable  of  being  dealt  with  by  British 
subjects.  Long  v.  Dtgffi  2  Bos.  4*  PuU.  909.  it  was  held  that  a 
&reign-built  ship  EngliA  owned,  was  not  within  the  convoy 
act,  38  G.  3.  c  76.  s.  4.,  which  extends  only  to  <<  ships  required 
ij[>  be  registered,^  because  it  was  not  required  by  any  of  the ,  [[  863  1 
register  acts  to  be  registered  as  a  British  ship:  and  Lord  JEldan, 
C.  J.  concludes,  **  It  is  not  said  that  ships  not  registered  shall 
not  be  navigated  or  owned  by  British  subjects ;  a  British  owner 
of  a  foreign-built  ship  may  engage  in  neutral  trader  and  will  be 
liable  to  the  alien  duties;  but  it  was  not  the  polii^  of  the  legis* 
latiire  to  prevent  British  subjects  from  employing  £areig«  ships 
in  neutral  trade,  in  as  ample  a  manner  as  they  can  be  employed 
hj  aliens.^  He  at  first  admitted,  that  he  had  found  no  statute 
which  relaxed  the  navigation  acts  as  to  the  built  of  the  ship ; 
but  afterwards,  on  a  suggestion  fiom  the  Courl^  argued  that  the 
statute  49  G.  3.  c.  60.  s.  1.  relaxes  the  navigation  acts  as  to  the 
built  of  tbe  ship,  and  legalis&es  impoftation  from  any  pert  of 
Europe  or  Africa  in  ships  either  British'  or  belonging  to  any 
country  in  amity  with  his  migesty,  and  this  vessd  must  at  least 
Xte  considered  as  of  the  latter  description  (a)* 

CWr*  adsh  mlt. 


(a)  It  18  with  the  greatest  diffi< 

•^koce  that  a  doubt  it  ttatecU  whether 

•die  statute  cited,  and  whida  was  not 

detailed  at  leQgth  upon  the  argument, 

be  exacdy  applicable  to  the  quettioa 


on  the  bult  aa  the  pnoeipd  cst». 
This  act  ssems  to  have  ben  pmed 
chiefi  Y  ^  the  purpose  of  diidiag  the 
conttneotal  syaiem,  by  pemuitiDg 
goads  io  he  \miiu^i»£ngi«ai^Snm 

commercial 
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M AKSFIELD,  C.  J.  on  tbis  day  delivered  the  opinion  of  the 
Court.  The  question  i^  whether  on  the  statute  and  the  lav, 
this  insurance  is,  as  has  been  urged,  illegal.  A  great  deal  of 
the  argument  needs  not  be  adverted  to,  considering  the  view  ia 
which  the  Court  feels  the  question.  Much  of  the  argument  wa% 
that  this  was  an  illegal  voyage^  not  only  in  the  contemplation  of 
the  master,  but  that  he  was  bound  by  the  charter«par^  which 
he  had  entered  into,  to  pursue  it  at  all  events. .  It  is  not  neces- 
sary now  to  decide  what  would  be  the  consequence  of  a  person 
entering  into  a  charter-party  for  a  voyage  out  and  home,  the 
voyage  home  being  illegal,  and  of  his  separating  it  into  two 
voyages  by  insuring  the  outward  voyage  separately,  and  the 
homeward  voyage  separately;  the  Cburt  are  not  here  called 
upon  to  decide  whether  in  that  case  the  outward  voyage  is  part 
of  the  homeward  and  illegal  voyage.  If  there  were  a  dear  loaa 
fcenitentue^  it  would  be  unnecessary  to  decide  that  the  outward 
voyage  was  illegal ;  for  if  the  captain,  getting  out  thither,  dis- 
covered that  he  was  on  an  illegal  charter-party,  and  that  be 
could  not  enforce  the  payment  of  his  freight,  he  might  go  off  to 
any  other  part  of  the  world;  but  it  is  not  necessary  to  decide 
this  question  in  the  present  case:  for  we  think  that  the  ground 


commercial  dep6t8,  (whither   they 
were  to  be  earned  from  their  place  of 
growth  and  deposited,  for  the  pur- 
poae  of  acquiriDg  a  new  national  cha- 
racter, or  of  being  close  at  hand  for  a 
shorter  voyage  to  England,)  by  the 
same  ships  and  persons  which  might 
lawfully  have    imported   the    same 
goods  direct    from    their  place   of 
growth;  but  it  seems  not  to  extend 
to  the  present  case.    It  in  substance 
enacts,  that  ''during  hostilities,  it 
shall  be  lawful,  under  any  order  of 
council,  to  import  into  the  United 
Kingdom^  from  Europe  or  Africa^  in 
any  British  ship,  or  ship  belonging 
to  any  country  in  amity  with  his  ma- 
jesty, in  any  manner  navigated^  (not 
in  any  manner  built,)  any  goods  and 
commodities,  which  may  be  lawRilly 
imported,  being  the  growth,  or  pro- 
duce of  any  country j  on  payment  of 
the  same  duties,  and  subject  to  the 
same  rules,  regulations,  and  xtt((xiQ^ 


iioTiSf  penalties^  and  forfeituresi  as  the 
same  would  be  subject  to,  if  imported 
direcdy  from  the  place  of  thegr9;stk 
or  produce  of  such  goods  or  commo- 
dities respectively,  in  the  jome  tlups 
or  veuels  respectively  ,*  The  cfet 
of  the  act  as  applied  to  this  casc^ 
seems  to  be,  that  this  ship,  being  nei- 
ther British  registered,  nor  Portw> 
guese,  but  belonging  to  a  country  in 
amity,  may,  however  navigated  2s  to 
the  crew,  import  goods,  (in  this  case 
fruit,)  from  St.  MichaePs,  salject  to 
the  same  penalties  and  forfeitures,  asi 
in  case  that  act  had  not  been  made* 
die  same  ship  and  goods  wooki  be 
subject  to,  if  imported  directly  from 
St.  MichaePa,  that  being  the  place  d 
their  growth,  in  the  same  ship;  f•^ 
in  a  ship  neither  British  registered  or 
Portuguese;  which  penaltiet  veic, 
the  forfeiture  of  the  ship  and  cargo 
under  the  navigation  acu 

taken 
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taken  by  the  Defendant  fails,  and  that  the  homeward  voyage  is 
not  necessarily  an  illegal  voyage.     This  vessel  clearly  is  not  en- 
titled to  the  *  privileges  of  a  British  ship,  but  is  to  be  considered 
as  an  alien  ship*     As  such,  she  could  not  come  to  England  with 
the  cargo  in  question;  were  it  not  that  by  the  stat.  49  G.  S. 
c.  60.,  his  majesty  has  power  to  license  ships  to  a  trade  directly 
contrary  to  the  act  of  navigation,  i,  e.  to  authoriie  alien  ships  to 
bring  Iiome  this  sort  of  cargo.     Non  constat^  that  this  captain 
would  have  performed  this  voyage  without  obtaining  such  a 
licence.     If  there  were  any  officer  in  the  Azores  authorized  to 
grant  it,  the  master  might  obtain  it  there :  if  not,  he  might  wait 
till  such  a  licence  was  sent  out  to  him  from  England.     It  does 
not  appear  to  us  by  any  evidence  that  the  charter-party  bound 
him  to  sail  on  his  homeward  voyage,  before  he  should  obtain 
this  licence.     The  sort  of  licence  to  be  obtained,  is  a  licence  to 
import ;  therefore  it  was  not  necessary  to  obtain  it  till  just  be- 
fore the  act  of  importation:    it-  does  not  refer  to  the  act  of 
sailing  homeward,  but  of  bringing  in  the  goods;  and  therefore 
we  are  of  opinion  the  rule  must  be 

Discharged. 
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Scott  and  Another,    Assignees  of  Starke,    a  Bank- 
rupt, V.  Jones. 


llfayn. 


^  I  ^HE  plaintiffs  declared  in  trover  for  an  agreement  in  writ- 
JL  ing  dated  the  23d  day  of  Jantiaty  1811,  made  between 
«7.  Jay  and  22.  Starke^  the  bankrupt,  whereby,  amongst  other 
things.  Jay  agreed  to  let  to  Starke  a  piece  of  ground  situate  in 
Great  Suffolk  Street  in  the  parish  of  St.  George  the  Martyr^ 
Souikwarky  at  and  under  a  certain  rent,  and  on  certain  terms, 
therein  particularly  mentioned  *  and  whereby,  amongst  other 
things,  Starke  agreed  to  build  on  the  ground  two  substantial 
brick  dwelling-houses  not  inferior  to  third  rates,  and  for  the 
term  of  57  years  from  Midsummer  then  last,  to  be  subject  to  all 
the  covenants  contained  in  the  corporation  of  the  bridge-house 
estate ;  and  Jay  agreed  with  Starke  that  he  should  have  a  lease 
of  the  ground  three  months  after  Jay  should  have  obtained  his 
lease  of  the  corporation  of  the  bridge-house  estate,  and  Starke 
should  have  completed  the  houses,  the  said  agreement  being 
then  and  there  in  full  force,  and  of  great  value,  to  wit,  the 

value 


Trover  lies 
for  an  ua- 
ftamped  agree- 
ment, if  it  can, 
upon  payment 
of  a  penalty 
and  stamp- 
duty  yi)e  stamp- 
ed and  rendered 
available. 

In  Uvver  (or 
a  written  in- 
strument, Mfll* 
ble  that  it  is 
not  necessary 
to  give  the  de- 
fendants notice 
to  produce  it, 
but  tbat  it  may 
be  proved  by 
description. 

[  •866  ] 
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161S.        iralne  of  5007.     Upoo  the  trial  of  the  catue  at  the  LomiM 
— ""^      aittings  after  Trinihf  term  1812,  before  Mans/£dd^  C.  J.  the 
*J|J"       case  nvaa,  that  Starke^  who  was  a  builder,  had,  after  making 
JoM£8»       die  agreement  in  question,  become  a  pritoner  on  mesne  {no- 
cess  fi)r  debt,  and  had  afterwards  deposited  the  agreement  with 
the  defiendasnt  as  a  security  for  die  price  of  timber  which  the 
•defendant  had^  furnished  him  in  order  to  carry  on  his  boiUiiig 
en   the  demised  premises,  and  had  afterwards,  execoted  an 
assignment  thereof  to  the  defendant  by  way  of  mortgage,  the 
bosses  being  pardy  erected.    Starke  having  become  baidcnipt 
by  contininng  two  months  under  that  imprisonment,  so  that 
the'  act  ^  bankruptcy  was  inchoate  before  the  deposit  and 
assignment,  the  plaintiffs,  who  were  his  assignees,  now  btoi^^ 
trader  ibr  the  i^eement;  in  consequence  of  notice  fi^em  the 
pbdntifis,  Ae  ^lefendants  produced  the  agreement  at  the  trul^ 
when  it  iq»peare^  to  be  of  that  description  whidi  reqmret  s 
aixteen  shilling  stamp  under  the  statute  48  G.  3^  ^  149.  ccif 
'AAe  >!•  part.  1.  jigreementf  but  to  be  unstamped,  whereupon 
Monoid,  C.  J.  refused  to  reoeive  it  in  evidence^  holding  it 
inadmisttUe  for  any  purpose  whatever,  and,  conceiving  that 
the  action  could  not  be  maintained  unless  the  instrument  were 
produced  and  read,  nonsuited  the  plaintifis. 
[  867  ]  Best^  Seijt,  in  Michaelmas  term  1812,  moved  for  a  rule  nisi 

to  set  aside  the  nonsuit  and  have  a  new  trial.  He  urged  that 
this  was  an  action  against  one  who  was  no  party  to  the  agree- 
ment, the  plainti£&  wanted  to  get  it  from  him  in  order  to  have 
it  stamped,  that  they  might  enforce  it  against  the  party  tQ  it. 
Neither  this  Court,  nor  a  Court  of  equity  had  jurisdiction  to 
make  the  defendant,  being  a  third  person,  produce  the  paper 
'to  be  stamped.  The  reasoning  in  HawkswoocCs  case,  ^  Easty 
P.  C.955.  was  applicable  here:  this  was  a  misapplication  of 
the  stamp  laws :  they  were  only  meant  to  go  so  far  as  to  pre- 
vent the  instrument  from  being  evidence  to  substantiate  the 
contract  between  the  parties  in  a  Court  of  justice:  the  plaintiffs 
come  'here  only  to  say,  that,  as  against  a  wrong  doer,  they  are 
entitled  to  the  possession  of  the  paper. 

Chambre,  J.  That  which  may  be  the  subject  of  an  action, 
must  be  a  thing  of  value ;  and  to  see  whether  it  is  of  value,  it 
must  be  looked  at,  and  if  it  be  as  described  in  die  declaratioa 
as  a  memorandum  of  an  agreement,  or  instrument  in  writiof^ 
havhig  no  stamp,  it  cannot  be  looked  at;  and  therefore,  if  it 
'has  tfuy  stamp,  it  must  be  df  no  value :  diis  as  a  pieee  of  pi^ 

6  of 


1*- 
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of  no  value  at  all:  the  plainliflls  tknh^t  thaitrtahi  hh  attioti  ictr        \^\ii. 

&  paper  of  no  value.     TTiere  was  a  case  Idierein  certain  te-      "ZTZ"* 

issuable  bills  of  country  bankers,  Which  rtay  be  reissued  fctt  fe       ^^ 

certain  number  of  times,  were,  aftet*  being  paid  by  Aetf  !>ankc^       Jo^cs. 

in  London^  stolen  on  their  passage  back  t6  the  cotmtiy  backer ; 

and  inasmuch  as  the  stamps  were  not  yet  used  rtp^  imd  thet^ 

fore  were  of  some  value,  it  was  held  that  the  notes  might  be  tibe 

subject  of  felony ;  but  it  was  takeb  for  gtanted,  that  if  theiie  had 

been  no  stamp  on  them,  they  would  have  been  no  value.  The'cases 

of  Hawkswood,  and  the  l&e,  go  on  a  very  diffefetaft  gfmnd  VMea     [  868  ] 

this :  here  the  paper  is  unavailable  by  the  default  of  the  party. 

GiBBS,  J.  It  was  not  necessary  here  to  give  aViy  noiiee  *to 
produce  this  paper:  the  plaintifis  might,  without  shewing  it, 
have  recovered  for  it  in  trover,  upon  the  description  given  of  it 
in  evidence.  It  used  to  be  the  practice  in  actions  of  trover  icrr 
Inlls  of  exchange,  to  give  notice  to  produce  the  b3I :  it  hits 
very  lately  been  held  in  the  Court  of  King's  Bench,  iSfitt  wdi 
'notice  is  unnecessary.  My  difficulty  is,  how  to  itay  this  patper 
Is  not  of  Some  vahie :  how  that,  which  by  paying  10/.  cMi  %ne 
made  i^orth  50/.  is  to  be  said  to  be  of  no  Value.  He  i^^ferred 
to  /fottJtswaoeTs  case. 

The  Court  granted  a  ttAt  nhi. 

On  this  day  Vaugha%  Seijt  shewed  catrse  against  the  iftfle, 
^and  Best  supported  it. 

Per  Curiam.  This  imttrtfinent  is  a  Aring  capable  of  httvhrg  ^ 
value  given  to  it  by  bein^  istatrtped.  The  meaning  of  the  'att  is, 
l)iat  it  shall  not  without  a  ttdt^  be  ^et^BdbSe  as  between  iht 
partite,  so  as  to  enable  them  to  enfbrce  the  'agreement. 

Rule  absolrfte'(tt). 

(fl)  Confer  Rex  v.  Gillson,  ante,  1.  101. 


Brine  v.  Fflifl»ilfasW!«:.  [  869  ] 

Afoy  95. 

THIS  was    an  action  upon  a  policy  of  insurance   dated      ifjninsar- 
*■,•-•'  ance  broker 

3a  July  18II,  upon  the  ship  ilfa/^  ^n;i,  and  her  freight  states,  by  way 

and  cargo,  at  and  from  Messina  to  her  .port  or. ports  of  dis-  ^°^^^u. 

tation,  that 
k  ship  is  at  k  certain  pl»ce  kt'ihe  tfiUe  of 'MTefettrff  a  |^ii?^/U-is^1t6t'a.'l^MttfA!  of  avotdiag  the 
'|x>licy,  though  the  broker  Was  utterly  mistaken,  the  unUenvriter  not  taking  the  t>ains  to  inquire  what 
where  the  facts  on  which  the' broker  formed  his'^concTiisidn. 

.    No  erid^ce  cKn  be  t«^ted  \if ' reprf'sentaticniB' fcnftde  by  ehrioanrance '  brsbsr^lonDther  underwriters 
than  the  defendant,  subsequent  to  the  first  underwriter. 
:   Aad  eiMedce(ff  V^rMhtl^.tldiistorthi^er8t1tt^^^  than  on  reason. 

chafge 
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1813.        charge  in  the  channel,  not  to  the  Eastward  oi  Portsmoidhj  wkli 

• liberty  to  touch  at  Malta  and  Gibraltar^  at  a  preminm  of  ten 

^^        guineas  per  Cent.     Upon  the  trial  of  this  cause  at  Guildhallj  at 
IXATHER-     the  sittings  after  Trinity  term  1812,  before  Gibbs,  J.  one  part 
^^^^^        of  the  defence  attempted  to  be  established,  was,  that  Evittf 
the  broker  employed  to  effect  the  policy  of  the   defendants, 
had,  on  the  28th  of  June^  when  Marshall^  who  underwrote  for 
the  defendant,  and  who  was  not  the  first  underwriter,  put  his 
name  on  the  slip,  represented  to  him  that  the  Maty  Ann  was 
then  either  near  Messina^  or  at  Messina,  or  On  her  homeward 
voyage.     Macallum,  an  underwriter,  who  had  signed  the  slip 
after  Marshallj  had,  before  subscribing  the  policy  learned  that 
the  Mary  Ann  had  then  sailed  only  two  days  from  Falmouth^ 
and  had  conmiunicated  this  fact  to  Evitt  before  Marskall  had 
executed  the  policy,  and  had  thereupon  withdrawn  his  own 
name,  and  refused  to  subscribe  the  policy ;  Evtit  did  not  how- 
ever communicate  this  fact  to  MarshaUf  but  sufiered  him  to 
subscribe  the  policy.     The  defendants  also  called  other  sub- 
scribers to  the  policy,  neither  of  whom  was  the  first  under- 
writer, to  prove  what  representations  had  been  made  to  them. 
Evitt  had  on  the  8th  otjune  effected  a  policy  on  the  ship's  out- 
ward voyage;  which  Marshall  himself  underwrote  for  the  de- 
fendant   The  Gravesend  printed  list,  which  was  kept  for  public 
[  870  ]      inspection  at  Lloyd's,  shewed  that  the  Mary  Ann  sailed  on  the 
15th  of  June  from  London:  she  sailed  from  Falmouth  on  the 
30th  of  June,  she  did  not  go  direct  to  Messina,  but  to  Midta 
for  a  cargo :  she  stopped  at  Gibraltar  for  a  considerable  time, 
and  while  she  lay  at  Malta,  being  unable  to  obtain  freight,  she 
was  coppered  with  copper  which  she  had  carried  out  with  her. 
She   afterwards   obtained  a  lading  there,    and   carried  it  to 
Messina^  and  there  took  in  a  cargo  for  the  homeward  voyage^ 
on  which  she  sailed  on  1st  November,  and  in  the  course  thereof 
was  captured.     The  plaintiffs  on  the  8th  of  November,  efiecting 
a  further  policy,    paid   14  guineas  per  Cent,  premium.    The 
testimony  of  Evitt  not  agreeing  with  that  of  the  plaintiff's  wit- 
nesses as  to  the  representations  he  had  made,  it  was  put  to  the 
jury,  that  the  witnesses,  either  on  the  one  side  or  the  other, 
must  be  perjured :  Gibbs,  J.  thought  that  there  had  been  no 
misrepresentation  of  any  fact,  nor  any  fraud ;  and  to  avoid  the 
policy  there  must  be  fraud ;  that  the  testimony  of  both  sets  of 
Witnesses  was-  reconcileable,    upon   the   supposition  that  the 
broker  had  only  stated  his  opinion  and.  the  inference  requesting 

the 
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the  state  of  the  vessel,  which  he  drew  from  circomstances  ^  and 
that  a  mistake  in  that  opinion  would  not,  unless  it  were  given 
with  a  fraudulent  intent,  avoid  the  policy.  If  the  underwriters 
Lad  intended  to  rely  on  his  opinion  and  computation,  tliey 
should  have  enquired  the  grounds  of  it,  and  then  they  might 
Lave  chosen  whether  they  would  adopt  it  or  not.  A  repre- 
sentation of  a  fact  made  by  the  broker,  if  £ilse,  would  avoid 
the  policy.  The  suppression  of  a  material  fact  was  a  fraud : 
.but  there  was  a  wide  distinction  between  stating  a  fact  and  an 
opinion.  What  the  broker  stated  was  only  an  inference  which 
he  drew  from  &cts ;  if  the  underwriter  did  not  enquire  what 
the  facts  were  on  which  the  broker  founded  his  conclusion,  the 
fidlacy  of  the  conclusion  did  not  avoid  the  policy.  If  there 
were  any  facts  existing,  by  which  it  was  rendered  impossible  to 
draw  such  a  conclusion  as  the  broker  expressed,  it  would  be  a 
badge  that  the  conclusion  was  fraudulent;  but  in  this  case 
there  was  no  evidence  of  his  being  acquainted  with  any  such 
thing.  The  broker  here  stated  merely  his  opinion  that  the 
ship  was  arriving  or  had  arrived.  If  here  he  had  stated  hi» 
computatio)!  as  fact,  as  in  Macdowall  v.  Frazer^  1  Doug.  260. 
be  would  be  bound  by  it :  he  could  not  here  mean  to  state  it  as 
a  fact,  for  he  states  she  was  in  one  of  three  situations.  Al- 
though his  opinion  was  false,  yet  if  it  were  not  misrepresented 
by  fraud,  it  would  not  avoid  the  poUcy.  He  was  strongly  dis- 
posed to  think  that  an  underwriter  should  not  lightly  attribute 
fraud  to  a  broker.  The  learned  Judge  received  the  evidence 
of  representations  made  to  underwriters  subsequent  to  the  first, 
with  hesitation  on  the  question  of  its  admissibility.  The  jury 
found  a  verdict  for  the  plaintiff. 

Vaugkan^  Serjtr  in  Michaelmas  term  1812  obtained  a  rule 
nisi  to  set  aside  this  verdict  and  enter  a  verdict  for  the  defend^ 
ants,  upon  the  ground  that  Evittf  having,  before  the  defendant 
subscribed  the  policy,  known  his  former  representation  to 
be  false,  therefore  ought  to  have  corrected  it,  and  not  suffered 
the  defendant  to  complete  the  contract. 

On  this  occasion,  with  respect  to  the  evidence  of  representa- 
tions to  others.  Heath,  J.  said,  that  the  evidence  of  repre»* 
sentations  made  to  the  first  underwriter  had  been  admitted; 
but  that  that  was  rather  on  precedent  than  on  reason  (a). 
Mans/teU,  C.  J.  said  it  never  had  been  extended  to  any  under- 
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writers  subsequent  to  the  first.  Th^rTceason  why  it  was  ci« 
mitted  as  to  the  first,  was,  that  the  others  were  apt  to  pm  thdr 
faith  *upon  the  judgment  of  the  first,  which  reason  did  not  ex- 
tend to  representations  made  to  later  mibscribers.  Gibbs,  J.  I 
think,  subject  to  the  opinion  of  the  Court,  this  evidence  mm 
not  admissible;  I  have  looked  into  all  the  cases,  and  none  of 
them  carry  it  further  than  a  representation  to  the  first  nodor- 
writer;  and  neither  of  these  was  the  first. 

Shepherd  and  LenSf  Serjts.  in  this  term  shewed  cause.  The 
parties  might  have  ascertained  by  the  Gravesend  list  the  true 
time  of  the  ship's  sailing,  and  therefore  ought  not  to  have  rdkd 
on  loose  conversation  and  conjecture,  which  materially  diffi»s 
from  the  positive  assertion  of  a  specific  fiict,  such  as  was  the 
case  in  Macdawall  v.  Frasen  The  underwriter  might  hsfs 
enquired  the  ground  of  the  broker's  opinion,  and  then  he 
would  not  have  been  misled:  this  was  no  misrepresentatioii, 
nor  a  wilful  concealment,  there  was  no  evidence  in  the  cause 
where  the  plaintiff  lived,  or  that  he  knew  the  circumstances  d 
the  ship's  sailing. 

Besty  Serjt  and  Vatighan,  in  support  of  the  rule,  contended 
for  that  which  is  laid  down  by  Lord  EUenboroughj  C.  X  ia 
Hulle  V.  Cooper y  1 4  East^  4da,  viz.  that  when  a  broker  pro- 
poses a  policy  to  an  underwriter  on  a  ship  at  and  from  a  cer* 
tain  place,  it  imports  either  that  the  ship  is  there  at  the  time^ 
or  shortly  will  be  there ;  for  if  she  is  only  to  be  there  at  a 
distant  period,  that  might  materially  increase  the  risk.  In  diis 
case  it  was  within  the  knowledge  of  tlie  broker,  or  at  least  flf 
his  principal,  that  the  ship  was  not,  nor  could  be,  at  or  ottT 
Messitia^  when  the  policy  was  effected,  and  therefore  that  &ct 
ought  to  have  been  expressly  communicated  by  the  prindpal  ta 
his  broker,  and  by  the  broker  to  the  underwriters,  fiwr  die 
policy  was  effected  on  the  Sd  of  July  in  consequence  of  instmO' 
tions  written  from  Falmotith  on  her  sailing  thence  on  the  30di 
of  Jiine^  It  is  material  that  this  communication  should  k 
made,  on  account  of  the  difference  in  premium  between  summer 
and  winter  risks,  and  the  concealment  that  the  risk  intended  to 
be  insured  was  a  winter  risk,  (and  this  ship  did  not  sail  fiw« 
Messina  till  November^)  avoids  the  policy. 

Mansfield,  C.  J.  I  have  often  wondered  at  the  extrcne 
negligence  of  underwriters.  In  this  case  no  one  takes  tbt 
trouble  to  look  at  Uajjd^s  list,  to  see  when  the  ship  sails,  or  wliere 
sh^  is :  here  is  a  conversation,  and  the  broker  denies  that  he  ew 

made 
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^ade  any  such  representation  as  is  imputed.     This  is  hot  at  all        1813. 

like  the  case  cited  from  Douglas.     This  is  merely  a  representa- 

f  ioli  of  a  very  wild  and  strange  conjecture  of  the  broker :  he  was 

very  careless.     It  always  struck  me  very  strongly,  that  if  a  ship 

was  insured  at  and  from  Jamaica  to  London^  it  must  be  inferred 

she  was  then  at  Jamaica ;  but  I  have  seen  so  many  insurances 

on  homeward  voyages  subscribed  without  the  least  knowledge  in 

the  underwriter  where  the  ship  was,  that  I  am  persuaded  that  no 

special  juryman  would  pay  the  least  attention  to  that  matter. 

Heath,  J.  I  am  of  the  same  opinion.  It  would  be  extremely 
ihischievous  in  the  multiplicity  of  business  which  an  insurance 
bfoker  has  to  transact,  if  he  were  bound  to  remember  and  dis- 
close the  circumstances  of  every  former  relevant  transaction  in 
which  he  has  been  engaged,  .  There  is  a  case  in  2  Eq»  Ca.  Abr. 
68fi.  2).  margin^  6.,  where  Mr.  Pigoltj  the  conveyancer,  had  a 
iitle  laid  before  him,  with  notice  of  a  certain  incumbrance,  and 
presently  another  abstract  was  laid  before  him  without  notice  of 
it,  and  an  attempt  was  made  to  apply  to  the  second  principal  the  [  874  ] 
notice  made  to  the  conveyancer.  No,  says  the  Court,  he  cannot 
be  expected  to  carry  in  his  head  all  the  incumbrances  on  all  the 
abstracts  he  reads.  The  same  thing  applies  to  the  multiplicity 
of  policies  which  these  persons  effect. 

Chambre,  J.  concurred. 
.  GiBBs,  J.  I  was  glad  at  the  trial  to  avoid  imputation  on  either 
6f  these  conflicting  witnesses,  and  therefore  it  must  be  taken  that 
Marshairs  evidence  went  to  the  jury  as  true,  and  that  was  a  fair 
ground  for  the  defendant  to  move  on ;  but  the  way  I  put  it  to  the 
Jury  was  this,  that  suppose  Evett  said  what  Marshall  swore,  it 
was  only  a  statement  by  him  of  a  conclusion  which  he  drew,  and 
if  there  were  reason  to  doubt  the  truth  of  that  conclusion,  the  un- 
derwriter should  have  enquired  into  .the  facts  that  raised  the 
ground  of  that  expectation.  This  is  not  like  the  case  of  M^DcraO' 
all  v.  Eraser^  for  there  the  broker  represented  as  a  fact  that  the 
ship  was  seen  in  the.  Delaware^  on  the  1 1  th  of  December^  and 
therefore  the  underwriter  would  naturally  suppose  that  the  broker 
was  informed  of  that  as  a  fact,  not  as  an  inference  which  he 
formed.  This  is  more  like  the  case  of  Barber  v.  Fletcher ^ 
Doug.  306.,  where  the  .broker  speaking  of  the  ship  insured,  with 
several  others,  said,  ^^  which  vessels  are  expected  to  leave  the 
eidaist  6f  Africa  in  Ifooember  or  December  1 777,"  and  in  truth  the 
Vessel  in  question  had  sailed  in  May  \in>,  and  Lord  Mans/leld^ 
C;*J.  held  that  the  representation  was  not  material :  it  was  only 
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1813.       an  expectation,   and  the  luiderwriteis  did  not  enquire  intotiie 
ground  of  the  expectation. 

.    Rule  discharged. 


Brine 

v. 

FKATHEa- 
STONE. 


[  875  ]  Hallipay  and  Another  v.  Fitzpatrick. 

ir  the  bail     T  N  this  action  brought  by  John  HaUiday^  bail  were  put  inand 
acknowledge  in  X  appeared  to  justify  at  the  suit  of  John  Hallidmt  s  but  die 

•cause  in  which    -**  •,  ,  i.i 

the  plaintiff  is  officer  entered  their  recognizance  ds  bail  at  the  suit  of  QuitUs 
nam^',  andthe  Halliday.  The  defendant  having  surrendered,  the  bail  had  ob- 
officer  by  a  mis-  tained  a  rule  nisi  to  amend  the  committitur  and  the  bail-piecew  bj 

prision  incor-  t       •  i  n  ^^      i  -r  »  i  i. 

rectiy  names  altering  the  name  oi  Charles  to  John,  and  to  stay  pcoceediogi 
Z'^.'"    against  the  ban.  " 

zanceofbaii,  Bestf  Scrjt.  shewed cause  against  this  rule,  contending  that  do 

zancTmay  be  alteration  could  be  made  in  the  bail-piece,  because  it  )»FOuId  be 
amemied  at  the  makini?  a  new  contract  for  the  parties  into  which  they  had  ne?€r 

infllaoce  of  the  °  .     .  . 

bait,  by  subst'-  entered,  and  Would  at  least  put  the  plaintiff  to  a  new  action  agaiost 
tiffJs'right***'"'  the  bail,  or  rather  would  defeat  the  plaintiff's  present  action,  and 
nunc.  he  could  have  no  new  action  in  lieu  thereof;  nor  could  the  bail 

after  the  amendment  be  indicted  for  peijury,,  not  having  sworn 
to  their  sufficiency  in  the  action  which  would  then  appear  on  the 
record. 

Per  Curiam.  The  bail  could  not  aver  against  the  recordi 
therefore  it  would  bind  tfiem  after  the  amendment.  The  re- 
cord is  not  the  contract,  but  is  only  the  record  of  the  contract, 
and  if  there  be  a  clerical  misprision,  it  may  be  amended.  It  is 
the  bail  who  make  this  application,  and  swear  th^  entered  ibto 
the  contract  with  reference  to  the  one  name,  and  the  G>artt 
without  their  privity,  have  inserted  another  name  in  the  record. 

Rule  absotnte. 
Shepherd^  Seijt.  contra. 


[  876  ]  (IN  THE  EXCHEQUER-CHAMBER.) 

-*%  28.  Anonymous.. 

,on  affirman<^^'^  ^ASELEE  moved  for  interest  upon  the  affirmance  of  a judf- 

ofajadgment  ment  in  crior.    The  action  was  assumpsit  and  was  foimdel 

on  a  promise  to  .                                                                                                         « _i 

give  a  mort-  upon  au  instrument  whereby  the  plaintiff  in  lerror  acknowledged 

faf«-    -  that 


Anokymoui. 
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thit  be  owed  the  defendant  in  error  a  certain  sum^  for  which  he  18  IS* 
had'given  him  a  promissory  note  payable  at  a  day  named,  and 
had  also  deposited  the  title-deeds  of  an  estate  therein  mentioned, 
and  engaged  to  execute  a  mortgage  thereof.  He  said,  that  in 
Michaelmas  term  1 8 1£  interest  had  been  allowed  on  a  letter  pro- 
mising to  give  a  bond. 

Rule  absolute^ 


Gye  v.  Felton.  May  68. 

[•877] 
^T^HE  plaintiff  declared,  that  by  an  indenture  of  apprenticeship     ^^  »ct'"p  caa 

-"-    of  7th  November  1809,  Thomas  Shepherd,  an  infant  under  for  harbouring 
the  age  of  21  years,  by  and  with  the  consent  and  approbation  of  """''^'^^f'^ 
Mary  Gye,  his  next  friend,  testified  by  her  executing  that  inden-  master  to  whom 
ture,  put  himself  apprentice  to  the  plaintifl^  by  the  name  and  ad-  ^^^"^^ 
dition  of  •/f.  Gye  of  the  city  o(  Bath,  printer,  to  learn  his  art,  housekeeper, 
and  with  him  after  the  manner  of  an  apprentice,  to  serve  from  Sr24  yea^T^ 
<he  day  of  the  date  thereof  for  the  term  of  seven  years  then  next ;     Whether  in 
'  by  virtue  of  which  indenture,  T.  Shepherd  entered  and  was  re-  master  for  har- 
.  ceived  into  the  service  of  the  plaintiff,  as  such  apprentice^  and  ^cnt?^a'*^ 
continued  in  such  service  until  the  20th  July  1811,  when  he,  still  necessary  for 
being  the  plaintiff's  apprentice  under  the  said  indenture,  unlaw-  that  he^hi^* 
iiilly,  without  the  plaintiff's  licence  or  consent,  and  a^rainst  bis  "J*^®  ^^^  ^***^ 

"^  ,  ,  •  ^"^  premium 

will,  departed  from  his  service,  and  came  to  the  defendant;  and  mentioned  in 
that  the  defendant,  well  knowing  Shepherd  to  be  the  plaintiff's  [s  ti!e  \^ole** 
apprentice  under  that  indenture,  but  contriving  to  injure  the  P'^cmiumhe 

I  nas  receiveciA 

plaintiff,  and  deprive  him  of  the  service  of  Shepherd,  and  of  the  quare, 
profits  thereof,  wilfully,  wrongfully,    and  without  the  plaintiff's  ma^erwhoex. 
licence,  and  against. his  will,  received  Shepherd,  so  ti^cn  being  ercises  a  trade 
the  plaintiff's  apprentice,  into  the  defendant's  service,  and  har-  statute  5  Eih. 
lK>ured,  and  kept  him  a  longtime,  whereby  the  plaintiff  lost  his  JiJl;  an"J*^'^"l[ 
service  and  the  profits  thereof.     The  cause  was  tried  at  GttUd"  tice,  gudpre. 
Jtall,  at  the  sittings  after  Trinily  term  1812,  before  Mansfield,  duty  on^Hden- 
C.  J.,  when  a  verdict  was  found  for  the  plaintiff,  which  turcsofappren- 

Shepherd,  Serjt.,  in  Michaelmas  term  1812,  obtained  a  rule  nisi  the  premium 
to  set  aside,  and  to  enter  a  nonsuit,  upon  four  objections  which  ^J2i^*|^Vhan 
had  been  reserved  to  him  at  the  trial,  viz.  1.  That  it  was  proved  \^i'^ «  ^O'*  ^7 

.  *  48  C  3.C.  149. 

that  the  plaintiff,  to  whom  Shepherd  was  apprenticed,  was  not  a     ifitbedoabe- 

ful  whetlier  a 
*,  statutedecUr- 

lAg  ao  act,  instrament,  or  contract  void,  makes  it  voidable  only,  another  dause  in  the  Mme  statute  ira* 
p^ng  a  penalty  on  such  act,  instrument,  or  contract,  is  a  clear  test  that  it  is  ipsofaeto  void.   . 

housekeeper, 
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}813.       housekeepcri  as  required  by  the  statute  5  J^iz.  r.  4  s.2i,  hi 

■""^"^      lived  and  wrought  with  his  mother^   who  kept  home^  nite 

^^  whom  the  trade   belonged.     C.  That  the  plainUfi^  vhovai 

Feltox.      printer,  carried  on  no  trade,  mentioned  in  the  statute  5  £i&  ^4 

and  therefore  was  not  capable  of  having  an  approitice.  i  Ik 

the  plaintiff  was  not  24  years  old,   as  reqmred  by  s.  S&ofik 

act,  when  the  indenture  of  apprenticeship  averred  io  die  ieit 

[  878  3     ration,  and  proved,  was  executed.     4.  That  the  indcBtsres  veR 

received  in  evidence  without  proof  being  given  thatdiepvtfoo 

whose  behalf  the  same  were  given  in  evidence  had  fim  mde 

oath  that  to  the  best  of  his  knowledge  the  sum  therdofattiitt 

purpose  inserted  or  mentioned  was  really  and  truly  all  thitnsi 

directly  or  indirectly,  given,  paid,  or  secured,  or  coDtnctolfcr, 

on  behalf  or  in  respect  of  such  apprentice,  to  or  for  the  beuftcf 

the  master  with  whom  such  apprentice  was  put  or  placed, 3s« 

required  by  the  statute  of  8  Ann.  c.  9.  5.  ^S» 

Best,  Serjt.  in  this  term  shewed  cause  against  the  rule.  Ik 
objection  to  the  validity  of  the  indentures  for  want  of  compfiv 
with  the  requisites  of  the  statute  of  Elizabeth  can  only  bettkl 
by  the  parties  themselves,  as  hath  been  determined  io  tkcM 
of  Rex  V.  St.  Nicholas^  Ipswich,  1  Bott,  525.  S.  C.  Burr.  iClTl 
Winchcomb  v.  JVinchester,  Hob.  1 66.  Barber  v.  Dennis,  1 SA^ 
and  Rex  v.  Evered,  1  Bott,  530.  S.  C.  Salk.  26  aa.  TA 
respect  to  the  oath  required  by  the  statute  of  Anne^  ifitk 
usually  made,  it  is  deposited  at  the  stamp-office ;  it  nerer  yet* 
produced  or  required  on  the  trial  of  similar  actions.  The  sfr 
tute  does  not  require  the  oath  to  be  reduced  to  writings  ncri^ 
signate  when  and  how  it  is  to  be  taken,  but  it  is  to  b^  preanv 
that  the  officers  of  the  stamps  take  due  care  that  the  stainp» 
not  be  affixed  to  the  indentures,  unless  the  oath  is  made;  v^^ 
would  cast  a  grievous  buithen  on  apprentices,  if  theycoold«< 
obtain  admission  to  any  corporation,  without  proof  that  die  <0 
inserted  in  their  indentures  had  been  sworn  to,  not  bjtiieif 
prentice  himself,  but  by  some  other.  According  to  thedoctnB 
of  Aston,  J.  in  Rex  v.  Evered,  the  act  of  an  apprentice  innBai>{ 
away  is  not  a  dissent  from  and  avoiding  of  the  indentoRs  l^* 
party. 
[  879  3  Shepherd  and  Vaughan,  Serjts.  in  support  of  the  rule.  !■ 
stamp  on  the  bond  was  a  bOs.  stamp ;  the  premium  wasSSf-  ^ 
The  statute  of  Anne,  which  is  not  repealed  by  the  statute48ftl 
c.  149.,  imposes  a  duty  of  U.in  the  pound,  when  the  a] 
fee  exceeds  501.  \  therefore  the  stamp  does  not  denote 
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ment  of  the  full  considcradoii  money.    [^Per  Cutiam.    The  star       1815. 
tute4d  G.  3.C.  149,    Schedule.     Part  1.  repealing  the  duty  im-      *" 
po3ed  by  the  statute  of  jinne,  imposes  50&  duty  on  indentures  ^, 

J  of  apprenticeship  where  the  sum  paid  exceeds  dOs.^  and  does  not      Peltox. 
J  amount  to  100^. ;  and  it  was  in  evidence  in  tliis  case  that  09^.  19^* 
i.  iHlIy  was  paid.]     That  act  does  not  however  repeal  the  other 
,  regulations  of  the  act  oiAnne^  and  therefore  it  is  still  incumbent 
.pD  the  master,  who  sues  in  this  case,  to  prove  that  he  has  taken 
;  ti^^  oath  directed,  and  complied  with  all  other  requisites  thereo£ 
ttex  v«  Gainsborough,   Burr.  S.  C.  m6.     &  C.  1  Botty  546.     As 
p}  the  o^er  point,  there  is  great  difficulty  in  holding  that  an  in- 
gtrument  shall  be  only  voidable,  when  the  statute  5  Eliz.  c.  4. 
^•41.  expressly  says,  that  **  all  indentures,  covenants,  promises, 
imd  bargains,  of  or  for  the  having,  taking,  or  keeping  of  any  ap- 
prentice, otherwise  thereafter  to  be  made  or  taken  than  is  by  that 
statute  limited,  ordained,  and  appointed,  shall  be  clearly  void  in 
)aw  to  all  intents  and  purposes  whatsoever."     In  the  cose  of 
Smith  v«  Birchj  1  Sess.  Cas.  9,2,0,.    S.  C.  1  Bott,  523.,  before  the 
Statute  31  G.  2.  c.  11.  had  repealed  the  statute  of  Elizabeth  in 
this  respect,  it  was  holden  that  an  action  could  not  be  maintained 
"fyt  seducing  an  apprentice,  who  was  bound  by  a  deed  styling 
Itself  an  indenture,  but  not  indented.     The  opinion  of  Aston,  J. 
liiat  an  apprentice  absconding  did  not  thereby  shew  his  dissent 
to  the  indentures,  is  a  strange  decision.     In  the  present  cnse  the 
apprentice  had  first  spontaneously  left  the  master,  before  he  went 
to  the  defendant,  and  being  required  to  return,  he  deliberately 
refused ;  this  was  as  positive  a  dissent  as  he  could  express ;  and      [  880  ] 
after  that  dissent,  it  was  not  illegal  for  the  defendant  to  enter- 
tain him. 

Cur.  adv.  vuU. 
On  this  day  Mansfield^  C.  J.   delivered  the  opinion^  of  the 
Court. 

Mansfibld,  C.  J.  Upon  looking  into  the  statute  5  Eliz.  c.  4. 
which  is  a  very  great  and  comprehensive  law,  and  probably  was 
Bt  the  time  a  very  wise  one,  to  prevent  there  being  any  idle  per- 
sons in  the  kingdom,  it  appears  that  servants  are  obliged  to  be 
hired,  and  apprentices  to  be  bound,  no  person  is  to  remain  idle 
in  tlie  whole  kingdom ;  but  with  respect  to  the  words  of  the  41st 
section,  on  which  the  present  question  arises,  certainly  they  at 
first  startle  one :  it  says,  "  all  indentures  made  otherwise  than  is 
by  that  statute  appointed,  shall  be  clearly  void  to  all  intents  and 
purposes.''    Yet  there  have  been  many  cases  cited,  which  say, 

that 
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Gyb 


1813.  that  indentures  which  do  not  confiorm  to  the  actthaDbedj 
voidable^  and  not  void.  If  the  word  voidable  were  applied  ^ 
adults,  it  would  be  extremely  strange  :   with  respect  to  iiiiBii 

Felton.  if  applied  to  them,  one  can  understand  it.  In  all  those  cases  tk 
jquestion  arose  with  respect  to  the  rights  of  infant  appremitti; 
but  there  has  been  no  case  cited,  where  the  doctrine  tint  Ae 
jcon tract  is  voidable,  not  void,  is  applifMl  to  the  caaecf  ibhIb^ 
and  it  would  be  very  wonderful  if  there  were.  Bnt  tkfe  tfi 
ground,  I  think,  which  makes  it  impossible  for  the  pladf  to 
recover  in  this  case,  he  not  having  complied  with  the  pmsM 
of  this  act,  and,  contrary  to  the  express  provisions  of  ^M 
section,  he  being  neither  a  householder,  nor  above  the  i^rf !V, 
for  besides  the  words  making  it  void  to  all  intents  and  pojpMii 
it  is  in  the  same  section  further  provided,   **  that  eveiy  prna 

[  881  ]  «  that  shall  from  dienceforth  take  or  newly  retain  an  appndoB^ 
^*  contrary  to  the  tenor  and  true  meaning  of  that  act,  shaDfa^ 
*'  feit  and  lose  for  every  apprentice  so  by  him  taken,  the  nmi 
^<  10/.''  So,  making  it  not  only  void,  but  unlawful ;  and  if  s«k 
a  taking  is  illegal,  and  contrary  to  this  law,  it  is  impossiUetk 
the  master  can  recover  damages  for  the  violation  of  a  snpposi 
right,  originating  only  in  a  contract  which  the  law  forbids:  wi^ 
out  going  any  further,  therefore,  it  suffices  that  on  this  grosi' 
the  rule  for  a  nonsuit  must  be  made 

AbsolBti 


May3\,  Gruggen,  Plaintiff;  White,  DeforciAnt. 

An  ationiey    /^NSLOJV,  Seijt.  had,  at  the  instance  of  the  cyrographer,  col 
to  pcrfect°cer-  former  day  obtained  a  rule  nisi  for  an  attachment  sg»w^ 

tain  fines,  in      ^|j^  attomov*  who  sucd  out  the  writ  of  covenant  in  this  fine,  fa 

obedience  to  the  ,•',  i»/*»         i/»  -■•■■•.k' 

rule  of  Court  of  not  brfngmg  mtothe  cyrographers  office  the  nne  levied  mlM 
b2G%^^the  cause,  as  well  as  all  other  fiijes  wherein  he  was  the  solicitor, 
Court  granted  pursuant  to  the  rule  of  Court  made  in  Trinity  term  1812,  tni 
agilil»t\imr  that  he  should  pay  to  the  secondaries  of  the  cyrographer's  ofiee 
withcotuof      the  costs  of  this  application ;  he  moved  this   upon  an  affidivit 

the  application  ni  j-  i.  /si.  i  j^ 

made  at  thein-i»madeby  one  of  the  secondaries,  that  a  tine  between  these  paiw 
ly^r^l^^f,     appeared  to  be  duly  levied  of  Trinity  term  1 8 12  j   that  this,  irf 
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many  other  fines  of  lands  in  Sussex  and  other  counties,  which       ]£IS» 
appeared  to  hav^  been  sued  out  by  the  solicitor  in  question,  and 
to  have  passed  the  king's  silver  office,  had  jnot  been  brought  into       pi^dfF, 
the  cyrographer's  office ;  and  that  repeated  applications  which  ^^* 

had  been  made  by  the  secondaries  to  this  gentleman,  to  induce     [  882  ] 
him  to  perfect  these  fines,  the  completion  of  which  would  be 
productive  not  only  of  fees   to  the  secondaries,   but  of  stamp 
duties  to  the  crown,  had  failed  of  success. 

^lepherdj  Serjt  on  a  former  day  shewed  cause  against  this  rule, 
upon  an  affidavit  of  the  attorney  that  he  had  mislaid  some  of 
the  papers  and  deeds ;  and  endeavoured  to  extenuate  his  offisnce, 
which  the  Court  was  disposed  to  consider  as  very  flagrant ;  the 
Court  however  indulged  him  with  time  until  the  sitting  ot  the 
Court  on  this  day,  to  bring  in  and  complete  all  the  fine|  and  pay 
the  fees,  upon  his  now  producing  an  affidavit  that  these  fines 
were  all  which  he  was  retained  to  solicit,  but  they  were  of 
opinion  that  he  had  not  much  improved  his  case  by  an  affidavit 
he  produced,  stating  that  he  had  thrown  about  his  clients'  title 
deeds  in  confiision,  and  could  not  find  them.  If  all  was  not 
completed  by  the  time  specified,  the  Court  felt  itself  bound,  in 
duty  to  the  suitors,  to  make  the  attachihent  absolute :  if  he  had 
rendered  it  for  any  reason  impossible,  he  must  bear  the  conse« 
quences  of  his  former  neglect,  which  had  rendered  it  impossible. 

Upon  this  day  it  appeared  that  this  gentleman  had  brought 
into  the  cyrographer's  office  nol  ess  than  forty-seven  fines,  but 
he  had  not  chosen  or  had  not  ventured  to  make  an  affidavit  that 
these  were  the  only  fines  that  were  then  unfinished  in  his  office, 
whereupon  the  Court,  after  again  strongly  reprobating  the  negli- 
gence by  which  a  practitioner  suffered  the  titles  of  so  many  of 
his  clients  to  be  thus  exposed  to  the  danger  of  being  lost,  and 
commending  the  officer,  who  had  done  what  was  exceedingly  . 
right  and  honorable,  in  bringing  the  matter  before  the  Court, 
as  was  his  duty,  made  the  rule  absolute  in  the  terms  in  which  it  [  883  ] 
was  prayed  {a). 

{a)  See  Seymour  v.  Barker ^  ante,  S.  officer  applies  merely  for  the  sake  of 

198.,  where  the  Cotut  refused  costs  regulating  the  practice,  and  where  he 

to  the  cyrographer;  so  that  there  applies  for  the  purpose  of  punishing 

^eemstobe  a  distinction  in  this  re-  disobedience  to  a  rule  of  Court, 
apect  between  the  case  where  the 


Doe, 
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jtfgy  31. .  Doe,  on  Demise  of  Harcourt,  v.  Roe. 

Same,  on  Demise  of  Same,  v.  Roe. 

lf,«.?Ai^y  npHE  lessor  of  certain  premises  having  brought  an  ejectment 
doei'not  choose  ^  for  non-payment  of  rent,  and  obtained  judgment  against  die 
^  the^cr'*  casual  ejector,  and  execute  a  writ  of  possession,  JSunnifigion, 
pwty  cauBot  -Serjt,  on  behalf  of  the  assignees  of  the  lessee,  who  had  become 
^pon  a  mo-  &  bankrupt,  had  moved  to  set  aside  the  Judgment  and  restore 
tkm  to  tet  aside  ^^  possession.  Upon  payment  of  the  rent  arrear.  and  the  costs 

aocgectment  f  .  •         .  .  /•    ,.  ,  ,  ^    , 

and  restore  the  OX  the  actiou;  but  the  assignees  finding  that  the  amount  of  the 
mnmeDTof^  rent  arrear,  which  had  not  been  stated  to  them  before  the  mo- 
rent  doe,  and  tion  made^  was  greater  than  the  value  of  the  lease,  they  neg- 
mostbecdra-  l^cted  to  draw  up  the  rule*  Certain  other  premises  had  been 
^^^^7  to  demised  to  the  same  lessee,  and  had  come  by  assignment  to  one 
day,  not  to  the  pf  the  persons  who  were  the  assignees  of  the  bankrupt.  Another 
^y  ofcompot-  ggctment  was  pending  between  the  same  parties  for  recovery  of 

^lose  premises,  and  the  like  judgment  had  been  passed^  and  the 
like  rule  had  been  obtained  to  set  it  aside. 

Bestf  Serjt  who  appeared  on^  behalf  of  the  lessor^  for  the 
purpose  of  shewing  cause  against  Doth  these  rules^  insisted,  that 
in  the  first  of  these  causes^  the  assignees,  by  applying  to  the 
Court,  had  positively  engaged  to  draw  iip  the  rules  to  pay  the 
£  884  ]  rent  arrear,  and  resume  the  possession  of  the  premises,  (which, 
pending  the  action,  had  become  dilapidated,)  and  prayed  that 
the  Court  would  compel  them  so  to  do,  or  punish  them  for  the 
omission,  as  for  a  contempt  of  the  Court. 

The  Court  was  unanimous  that  the  tenants  only  came  to  pray 
an  indulgence^  and  that  the  Court,  in  granting  it,  only  conferred 
on  them  a  right  which  they  might  abandon,  if  they  found  it  not 
worth  pursuing;  if  they  did  not  choose  to  avail  themselves  of 
the  indulgence,  the  Court  could  not  compel  them  so  to  do,  and 
the  plaintiff  could  only  discharge  the  rule  with  costs,  which  was 
done. 

In  the  other  cause  the  prothonotary  reported  that  be  had 
computed  the  rent  for  the  fractional  time  which  had  elapsed  be- 
tween the  last  day  whereon  the  rent  was  made  payable  by  the 
lease,  and  the  time  of  the  appointment  before  the  prothonotary, 
and  that  such  was  the  usual  practice  in  Uke  cases.  The  Court 
clearly  held  that  this  practice  was  wrong,  inasmuch  as  no  rent 

6  could 
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jpould  become  due  but  oa  tba  da;#  of  reservatiQn^  md  direct^        l^i^y 
tb^  IVacdonal  part  tQ  b^  deduct^ ;  wbicb  bwig  dooey  the  nife 
in  that  cau$e  wa^  made 


DOK 

Absolute.        Ro& 


^FiT^^^p^^^w^y^Tff 


THIS  was  an  action  upon  tjie  case  for  a  libel.    The  4^?  in  M*«ci!on  fo^J 
fendant  first  pleaded  the  general  issue,  but  was  afterwi^r^f  \^^h  ^^  «ft«r 
permitted  to  withdraw  that  plea,  ai^d  to  <^8uffer  judgment  by  dftr  jaJg'J^r^ 
iaulL  upon  the  terms  of  bripgioff  no  writ  of  er^r,  mid  of  «^*  "S^  f"^  ^»t 

•  .        -  .        ,  J:    **       .    J  -.       .  i!-  V  of  Inquiry  exc- 

^utmg  a  wnt  of  enquiry  before  a  judge  o£  assize,  wbic|i  was  cated,  but  be- 
accordingly  executed  before  Wood^  B.  at  the  TautOoa  sprujg  J]^ SIJSa- 
assizes,   1813,    when  the  jury  gave  fifteen  l^tfndjred  pounds  Held  that  final 
damages.    After  that  assessment,  and  before  the  next  d^  in  ]toibeeaitnA 
bank,  the  plaintiff  died,  his  executors  nevertheless  entered  up  ^JJ*?'""**^* 
final  judgment  for  the  damages  assessed  and  costs.   Lens^  Seijt.  usetsed,  the 
had  on  a  former  day  obtained  a  ru^e  ^isi  to  set  aside  this  judg-p  UJIi^  bj\ig 
nient  fpr  irregularity,  upon  the  ground  that  the  suit  had  ^ted  ^^^'^^ 
by  the  plaintiff's  death,  and  thf^t  no  statute  bad  provided  a    [  *^^5  3 
remedy  for  this  accident. 

Shepherd  and  PeU,  Seijts.  endeavoured  to  shew  cause,  con- 
tending that  this  was  a  case  provided  for  by  the  statute  17  Car^ 
%  c.  8.  5.  1.,  for  that  the  plaintiff  had  died  between  verdict  and 
judgment:  it  had  never  been  decided  that  this  was  not  a  case 
within  that  statute. 

But  the  Court  was  clearly  of  opinion  that  the  suit  had  abated 
by  the  plaintiff's  death:  no  one  had  ever  before  thought  of 
signing  final  judgment  under  similar  circumstances. 

Rule  absolute. 


Anonymous.  jf«y  3i. 

^  I  ^HE  plaintiff  having  signed  an  interlocutory  judgment  by     A  defendant 
-*-    the  neglect  of  the  defendant,  Shepherd^  Serjt.  had  ob-  jS^enth5* 
tained  a  rule  nisi  to  set  it  asid^  upon  an  affidavit  of  merits:  it  ^  '1?^ 

good  legal  defence,  having  refuted  equitable  terims  of  oompromifle,  tbe  Court  denied  him.  the  iodnl* 
gmee  of  setting  aside  the  judgment  and  permitting  biu  to  plead. 

appeared 
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fMS.        appeared  that  the  action  was  brought  against  the  defendiiKi, 
who  was  an  executor,   for  a  simple  ccaitract  'debt  <^  the  tab* 


Anonymous.  ^^^^  ^^^  ^Yi^x  there  were  specialty  debts  of  the  testator  cot- 
t  ^^^  ^  standing  to  the  amount  of  all  the  personal  assets  which  hid 
come  to  the  defendant's  hand.  Claylofij  Seijt.  shewed  cnse, 
upon  an  affidavit  which  stated  that  the  defendant  was  not  onh 
executor,  but  also  heir  to  the  testator,  that  land  of  the  vibe  of 
9O0L  a-ycar  had  descended  to  him,  which  was  liable  Ibr  the 
specialty  debts,  that  the  plaintiff  had  offered  to  refer  all  sst- 
tMS,  and  to  empower  the  arbitrator  to  marshal  the  assets  iai 
course  of  equitable  distribution,  and  was  willing  to  wait  for  psj- 
ment  of  his  own  debt  until  the  land  shonI4  be  sold,  and  the 
purchase-money  received;  which  offer  the  defendant  had  tt- 
fused:  and  upon  this  ground  Clayton  contended,  that  as  it  wm 
discretionary  in  the  Court  to  set  aside  the  judgment,  and  as  die 
defendant  had  refused  so  liberal  an  ofier,  he  was  not  enudedto 
the  indulgence' of  being  let  in  to  plead  that  there  were  specithj 
debts  unsatisfied. 

Shepherd  endeavoured  to  support  his  rule,  upon  the  ground  of 
the  hardship  which  would  ensue  to  the  defendant,  who  wodd 
be  guilty  .of  a  devastamty  and  liable  de  bonis  propriusj  if  ke 
should  be  by  this  judgment  compelled  to  apply  the  perscnd 
assets  in  payment  of  debts  of  inferior  d^ree. 

But  the  Court  thought  that,  as  the  defendant  had  refased 
the  very  fair  terms  which  had  been  offered  him,  they  ought  doc 
to  interpose  in  his  favour,  and 

Discharged  the  rule. 


[  887  ]  Doe,  on  Demise  of  Tubs,  v.  Roe. 

Afcv  31.  

If  a  mort^-  HT^HE  plaintiff,  who  was  mortgagee  of  the  premises,  had  ob- 
poLtt^ni^the  tainfid  possession  under  an    ejectment   which  bad' been 

mortgragf^  pre-  served  on  the  occupier  of  the  premises,  a  tenant  of  the  mort- 

tnises  under  a  ji-i  *#»ii        rWi  i      i    « 

jodjrment  io  an  gagor,  and  which  was  not  defended.  1.  he  mortgagor  had  ob* 
SlectmcnT^the  ^'°^^  *  judge's  order  for  referring  it  to  the  protbonotary  to 
Court  has  no      enquire  what  was  due  for  principal  and  interest  on  the  mortgage, 

JQiikliction  to 

restore,  on  payment  of  the  debt,  interest,  and  costs,  the  powftrion  to  the  morti^ag'or,  who  has  aot 

appean^. 

Rut  if  the  recorery  is  bad  against  a  tenant  of  the  mortgafor,  the  Coort  viU  set  aside  the  jodgsci^ 
and  let  in  the  mortgagor  to  defend  as  lan<1lord,  that  be  may  be  in  a  cooditioo  to  «pply  to  the  Covtta 
stay  proceedings  on  the  terms  of  the  statute. 

and 
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and  that  on  payment  thereof,  the  mortgagee  might  be  restored  1818# 
to  his  possession,  and  he  afterwards  made  that  order  a  rule  of  — — 
Court.    Shepherd^  Serjt.  for  the  mortgagee,  had,  on  a  former  ^ 

day,  obtained  a  rule  nisi  for  setting  aside  that  rule  and  order.         Roe. 
upon  the  ground  that  the  present  case  was  not  provided  for  by 
Ike  statute  7  G.  2.  c.  20.,  which  extended  only  to  cases-  where- 
the  mortgagee  recovered  in  gectment  adversely  to  the  mort- 
gagor. ; 

Marshall^  Seijt  on  a  subsequent  day,  shewed  cause  agmnstl 
this  rule;  and 

Shepherd  supported  it,  upon  two  grounds :  first,  diat  there* 
was  a  suit  in  equity  still  pending,  which,  though  stayed  hy 
compromise,  was  not  dismissed.  Secondly,  that  the  ejectment 
was  now  absolutely  at  an  end;  whereas  the  statute  requires  the 
payment  to  be  made,  or  money  brought  into  Court,  pending  the 
action;  and  also  that  it  be  after  the  defendant's  appearance, 
who,  in  this  case,  had  never  appeared. 

Per  Curiam.  The  statute  requires  an  appearance  before  the 
party  can  take  the  benefit  of  the  statute ;  until  appearance  the 
Court  has  no  jurisdiction. 

The  lessor  of  the  plaintifi^  not  acceding  to  the  recoinmenda-  [  888  2 
tion  of  the  Court  to  go  before  the  prothonotary,  and  ascertain 
and  receive  what  was  due  for  principal,  interest,  and  costs,  the 
Court  made  the  rule  absolute  to  discharge  the  rule  for  referring 
the  debt  to  the  prothonotary,  and  for  staying  proceedings  on 
payment  of  the  sum  due;  • 

The  Court,  however,  on  a  subsequent  day,  granted  Marshall 
a  rule  nisi  to  set  aside  the  judgment  and  execution  in  ejectment, 
on  payment  of  costs,  and  that  the  mortgagor  might  defend  as 
landlord  ;  and  after  hearing  Shepherd  in  opposition,  and  Mav' 
shall  in  support  of  the  rule,  they  were  prepared  to  make  it  abso- 
lute, and  to  grant  thereupon,  after  appearance,  the  rule  before* 
prayed«for;  whereupon  Shepherd  consented  to  go  before  the 
prothonotary  to  state  the  account,  and  upon  payment  of  what 
should  be  found  due,  to  restore  the  possession,  and  deliver  up^ 
the  mortgage  deeds. 
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jifaySl.      O0CHTERLOinr  and  Others,  Ami^c^  of  GAiUDirtHS,  Bai« 

ruptSy  V4  £A8T£RBlr  tad  Others. 

To  enable  the  HpHE  plauitiflb  declared  en  a  bill  dated  the  2d  of  Jiok  1814 
baitoipt»f\c.  drawn  by  the  defendants  at   Nersocastle-^upof^Tyie  Hpos 

^S?hi^f  of  M®^"-  ^P"^^>  London^  at  70  days'  date,  for  S361.  Is.  lOi, 
them  in  an  payable  to  the  defendants'  order,  and  accepted  by  the  itmtes, 
^^l^^  payable  at  the  Bank  of  England,  indorsed  and  defivcred  bjk 
hiomeif  on  bii  defendants  to  *T.  Atkinmm  bxA  Co.,  and  by  them  to  the  bot 
an^,*br*ay  rupts ;  and  the  plaintiA  averred  presentment  at  madintj  tv 
**^'°utSlr^'  payment  at  the  Bank,  bnt  that  neither  the  drawees  nor  ssjod 
credit,  he  most  their  behalf  then  or  afterwards  paid  the  same^  by  reisoB 
pi^^^th^^  whereof  the  defendants  became  liable,  and  promised  to  ptj. 
that  the  obiiga-  The  defendants  gave  notice  of  set-off  for  406/.  7^.  upon  s  bill 
to  pay  the  bill  of  that  amount  dated  the  14th  May  181(^  drawn  by  A.  Gairi' 
^gM^h^t  ««•  and  Co.,  (the  style  of  the  bankrupts'  house  at  Edifdmr^] 
bankruptcy,  or  in  their  own  favor  at  four  months  after  date,  and  accepted  bjr 
l^matuaTclI^it  *®  bauknipts,  and  indorsed  by  the  drawers  to  the  defendneF; 
created  in  tba  and  upoB  another  bill  for  299'.  lOs.  Sd.  dated  29th  July  I81(V 
biiuT  drawn  by  A^  Gairdner  and  Co.  upon,  and   accepted  bf  the 

[  *889  ]    bankrupts,  payable  three  months  after   date  to  the  drswefk' 
order,    and  by  them  indorsed   to  the   defendants,    and  also 
for  interest,    money  lent,    money  bad   and    received,  moDer 
paid,  and  on  ap  account  stated ;  and  by  a  further  particubiy 
they  explained  the  latter  sums  to  consist  of  the  monies  ukI 
effects  which  the  defendants  had  delivered  to    the  holders  d 
those  two  bills  for  the  purpose  of  taking  them  up,  with  interest 
and   costs   in   consequence    of   the  bills  being  dishonored  by 
the  bankrupts,    viz.  for  taking    up   the  first    mentioned  biU 
for  406/.   Is.    out  of  the  hands  of   Messrs.   Harding^   HSk 
and    Co.    the  then  holders,    and  the  bill  for   299/.   lOs.  8^ 
out  of  the  hands  of  Messrs.  C  and  22.  Puller  the  then  holdeis 
and  also  in  respect  of  a  bill  of  12th  June  1810,  for  406/.  1^ 
drawn  by  the  defendants  on  and  accepted  by  C.  and  iZ.  Pidkr 
at  three  months  after  date,  payable  to  the  defendants'  order, 
and  by  them  indorsed  and  delivered  to  Atkinson  and  Co^  vA 
by  them  to  the  bankrupts,  and  by  them  to  the  Britisk  Lioca 
Company,  in  whose  hands  the  defendants  paid  the  same,  vidi 
interest  and  costs  thereon,  which  last -mentioned  bill  was  giws^ 
by  the  defendants,  or  by  Atkinson  and  Co,  for  diem,  in  ex- 
change 
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change  for  the  above  first  mentioned  bill  of  4062.  7^ ;  and  also        IBISa 
in  respect  of  another  bill  for  SOOt  dated  24th  July  1810,  drawn  '^ 

by  the  defendants  upon  and  accepted  by  C.  and  R.  Puller^  ^pmf^-        jj^^^ 
able  three  months  after  date  to  the  defendants'  order,  and  by"    ^     if* 
them  indorsed  and  deKyered  to  Atkinson  and  Co^  and  by  At^ 
Icinson  and  Co.  to  the  bankrupts,  and  by  them  to  PaweU^  in 
whose  hands  the  defendants  paid  the  same  with  interest,  and 
the  costs  of  three  actions  at  law  at  the  suit  of  PaoxU^  ther^n, 
against  C.   and  R,  PuUer,    Atkinson  and   Co.   and  the   dch' 
fendants,  which  bill  for  SOO^.  was  given   by  the   defendants 
or  by  Atkinson  and  Co.  for  them,  in  exchange  for  the  before- 
mentioned  bill  of  299L  10s.  8d     Upon  the  trial  of  the  canse*^ 
at  a  sitting  in  London  in  this  term,  before  Mansfield^  C.  J.,  it 
was  proved  that  the  defendants  and  the  plaintiffs  had  been  in 
the  practice  of  assisting  each  other  by  mutual  acceptances; 
that  the  defendants  had  accepted  the  bill  upon  which  this 
action  was  brought,  for  the  accommodation  of  the  bankrupts, 
who  had  at  the  same  time  accepted  a  bill  of  the  like  amount  for 
the  accommodation  of  the  defendants,  each  party  engaging  ta 
provide  for  the  payment  of  their  own  respective  acceptances. 
When  the  bills  became  due,  the  defendants  failing  to  pay  their 
acceptance,  the  bankrupts  paid  both,  so  that  nothing  was  due 
from  the  bankrupts  to  the  defendants  on  this  transaction,  asr 
one  of  the  defendants  had  on  his  examination  before  the  com- 
missioners of  Gairdner^  bankruptcy  admitted.     The  defend- 
ants however  offered  in  evidence   under  the  set-oflF  the  bills 
upon  which  they  had  given  notice  of  set-ofi^  accepted  by  the 
bankrupts,    and  overdue,  and  unpaid  by  the  acceptors;   but 
they  did  not  prove  upon  what  consideration  the  bankrupts  ac* 
cepted  them,  nor  at  what  time,  or  upon  what  consideration 
those  bills  had  come  to  the  defendants'  hands,  nor  that  the  de* 
fendants*  names  were  on  them,  nor  that  there  was  any  original 
connection  between  the  defendants  and  these  bills ;  and  it  was 
clear  that  the  bills  were,  in  their  original  concoction,  in  no      [  891  ] 
wise  connected  with  the  bill  on  which  the  action  was  brought, 
and  that  the  bills  were  not  in  the  defendants'  hands  at  the 
time  of  the  bankruptcy  of  Gairdners.     Lens,  Serjt.  for  the  de« 
fendants,  abandoned  his  claim  of  set-off,  but  contended  that 
these  bills  constituted  a  mutual  credit  under  stat.  5  G.  2.  c.  SO; 
s.  $8.,  of  which  he  might  take  advantage  on  the  plea  of  the 
general  issue,  and  that  the  defendants  might  set  up  these  bills 

in 
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la  answer  to  tbe  action,  although  they  had  let  them  out  of 
their  hands,  and  were  only  answerable  eventually  in  esse  of  tk 
de&ult  of  tbe  acceptors  that  the  bills  carried  about  them  a 
obh'gation  of  the  defendants,  whidi  they  might  at  any  time  be 
called  on  to  perform,  if  those  whose  duty  it  primd  fade  «m  to 
discharge  the  bills,  should  fail  in  that  duty.  The  joij,  tun- 
ever,  under  the  direction  of  Manf/leldf  C.  J»  found  a  ra&t 
for  the  plaintififor  380/.  95.  lOd.^  being  the  amount  tf  prisd- 
pal  and  interest. 

Lensy  Serjt.  on  this  day  moved  for  a  rule  nisi  to  setvie 
the  verdict  and  have  a  new  trial.  The  fact  of  the  bilk  H 
being  in  die  defendants^  hands  at  tbe  time  of  the  banknqMcr, 
he  said,  did  not  prevent  it  from  being  a  mutual  credit  Tk 
case  of  Smilk  v.  Hodson^  4  T.  JB.  211.  was  a  much  stronger 
case  than  this :  there  was  no  contingency  in  this  case;  for  em 
if  the  holders  had  come  in  under  the  commission,  tbej  oest 
nevertheless  have  resorted  to  tbe  defendants  for  all  tbe  defi- 
ciency beyond  the  dividend.  Here,  too,  the  bill  was  overdBe^ 
which  was  not  the  case  in  Smith  v.  Hodaon.  Dickson  v.  £»» 
6  Term  Rep.  57.  is  materially  different  irom  this  case.  So^  b- 
parte  Hale^  3  Ves.  S06.  is  inapplicable.  It  was  not  p 
tended  at  the  trial,  that  the  defendants  had  bought  up  tbese 
bills  since  the  bankruptcy,  as  bills  to  which  they  were  bdm 
strangers. 

The  Court  granted  a  rule  nisL 

Besty  Serjt.  shewed  cause  instanter.  The  bill  which  is  tbe 
subject  of  this  action  was  accepted  by  the  defendants  for  tbe 
bankrupts;  a  counter-acceptance  indeed  was  given  by  tbe 
bankrupts  to  the  defendants ;  but  the  bankrupts  were  obliged 
themselves  to  pay  that  bill  as  well  as^heir  own  acceptacce; 
and  the  bills  which  were  relied  on  as  constituting  tlie  uiutual 
credit,  were  not  in  any  way  connected  with  the  bill  which  ms 
the  subject  of  the  action.  The  defendants  do  not  even  preiend 
on  the  face  of  the  particular  tlicy  delivered  of  their  set-oS^ 
that  they,  the  defendants,  were  ever  parties  to  these  bills,  nor 
do  they  venture  now  to  produce  the  bills.  In  the  case  E> 
parte  Hale  it  was  decided,  that  even  upon  a  bill  which  had 
been  indorsed  before  the  acceptor  became  bankrupt,  the  indorser, 
by  taking  it  up,  acquired  no  right  of  set-off  or  mutual  credk. 

Lensy  in  support  of  his  rule,  admitted  that  if  the  defendppH 
had  been  strangers  to  tliese  bills  until  after  the  bankrupti7,tk| 
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must  fall  within  the  case  of  Dixon  v.  Evans^  bat  contended  it 
must  be  inferred  that  there  was  a  mutual  credit  upon  an  habitual 
exchange  of  accommodation  bills. 

Mansfield,  C.  J.  Whatever  other  transactions  there  may  have 
before  been  between  these  parties,  the  bill  of  the  2d  June  1810 
Was  balanced  by  another  of  the  like  amount,  and  that  transac- 
tion was  closed.  This  case  does  not  seem  to  come  within  the 
principle  of  Smith  v.  Hodson.  What  indorsements  had  been 
on  these  bills,  I  know  not;  whatever  had  been  on  the  last 
of  them,  were  entirely  obliterated.  I  think  therefore,  as  I 
thought  at  the  trial,  that  the  defendant  is  not  entitled  to  set 
them  off. 

Heath,  J.  expressed  himself  to  be  of  the  same  opinion. 
CuAMBRE,  J.  concurred.    This  is  not  a  mutual  credit,  and 
we  ought  to  be  particularly  cautious  how  we  admit  these  things 
to  be  mutual  credits;   for  it  may  lead,   if  abused,   to  great 
mischief. 

GiBBS,  J.  I  win  not  pretend  to  say  whether  if  the  fiicts 
were  such  as  suggested  by  the  defendants,  they  might  be  en- 
titled to  hold  it  as  a  mutual  credit,  but  I  think  that  this  is  a 
case  in  which  the  strictest  and  most  particular  proof  is  re* 
qi^ired,  either  that  the  obligation  commenced  before  the  bank- 
ruptcy, to  bring  it  within  the  ordinary  law  of  set-off,  or  that 
there  was  some  connection  in  the  origin  of  the  transaction,  to 
bring  it  within  the  cases  of  mutual  credit.  I  therefore  think 
with  the  rest  of  the  Court,  that  there  must  be  no  new  trial. 

Rule  discharged. 
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action  for  libel. 


A 

ABATEMENT, 

And  9ee  Flekdek,  III.  !• 

rpHE  Plaintiff  in  a 

X  died  after  interlocutory  judgment 
sigrned,  and  writ  of  inquiry  executed, 
but  before  the  next  day  in  bank :  Held 
that  final  judgment  could  not  be  en- 
tered for  the  Plaintiff  for  the  damages 
assessed,  the  suit  having  abated  by  his 
death.       Ireland,  Clerk  ▼.  Oumpiuyi, 

Page  8S4 

ACCEPTANCE, 

See  Bankrupt,   I.  1.  III.  5.      Bill  of 

Exchange,  6. 

ACTION  UPON  THE  CASE, 

And^iee  Malicious  Prosecution,  I. 

1.  An  action  on  the  case  for  a  deceit 
cannot  be  maintained  by  the  seller  of  his 
share  in  a  trade,  against  the  buyer,  who 
has  persuaded  him  to  sell  it  at  a  cer- 
tain price,  by  a  representation  that 
certain  partners,  whose  names  he  will  not 
disclose,  are  to  be  joint  purchasers^  and 
that  they  will  give  no  more,  althouj^h  in 

3 


truth  they  had  authorized  the  defendant  to 
purchase  it,  doing  the  best  he  could,  and 
although  the  defendant  charged  them 
with  a  higher .  price  than  he  gave. 
Vernon  v.  Keyes.  Page  488 

9.  Case  lies  against  the  landlord  of  ft 
house  demised  by  lease,  who,  under  his 
contract  with  his  tenant,  employs  work- 
men to  repair  the  house,  for  a  nuisance 
in  the  house  occasioned  by  the  negli- 
gence of  his  workmen.  Ltilie  ▼• 
Pounds.  649 

3.  In  case,  the  Plaintiff's  cause  of  action 
arises,  so  entirely  as  to  retain  the  ve- 
nue, in  the  county  where  the  injury  is 
sustained.     Williams  v.  Land.        729 

4.  Case  for  permissive  waste  in  buildings 
does  not  lie  against  a  tenant  by  lease, 
who  has  not  covenanted  to  repair. 
Heame  v.  Benbow,  764 

5.  If  a  representation  be  made  before  a 
sale,  of  the  quality  of  the  thing  sold, 
with  full  opportunity  for  the  purchaser 
to  inspect  and  examine  the  truth  of  the 
representation,  and  a  contract  of  sale  be 
afterwards  reduced  into  writing,  in 
which  that  representation  is  not  embo- 
died, no  action  for  a  deceit  lies  against 
the  vendor  on  the  ground  that  the  ar- 
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tide  sold  is  not  answerable  to  that  re- 
presentation. Page  779 

6.  Whether  the  vendor  knew  of  the  de- 
fects.  ib, 

7.  Or  not.     Pickering  v.  Dawson,         ib. 

8.  It  being  usual  in  the  sale  by  auction  of 
drugH,  if  they  are  sea-damaged,  to  ex- 
press it  in  the  broker's  catalogue,  and 
drugs  which  are  re-packed,  or  the 
packages  of  which  are  discoloured  "by 
sea- water,  bearing  an  inferior  price, 
although  not  damaged,  the  defendants, 
who  had  purchased  some  sea-damaged 
pimento,  repacked  it,  and  advertised  it 
in  catalogues  which  did  not  notice  that 
it  was  sea-damaged  or  re-packed,  but 
referred  it  to  be  viewed,  with  little  fa- 
cility, however,  of  viewing  it :  they  ex- 
hibited impartial  samples  of  the  quality, 
and  sold  it  by  auction.  Held  that  this 
was  equivalent  to  a  sale  of  the  goods,  as 
and  for  goods  that  were  not  sea-damaged, 
and  that  an  action  lay  for  the  fraud. 

847 

9.  And  though  the  declaration  stated  also, 
that  it  was  sold  as  and  for  pimento  of 
good  quality  and  condition,  whereas 
the  samples  shewed  that  it  was  dusty 
and  of  inferior  quality,  yet  the  jury 
having  found  for  the  plaintiff,  the 
Court  refused  to  set  aside  the  verdict. 
Janes  v.  Bowden.  ib, 

10.  In  an  action  in  tort  against  six»  the 
Plaintiff  may  recover  a  verdict  against 
9.W0.     Cooper  v.  South.  802 

ACTION,  LL\riTATION  OF, 
See  Limitation  of  Actions. 


ADJUSTMENT, 
See  Insurance,    III.  2,.  3,  4*      Money 

HAD    AMD  .liECBIVED. 

"^       ADMINISTRATOR, 
See  Executor.    Abatement. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  An  affidavit  to  hold  to  bail  must  shew 
on  what  account  the  debt  became  due, 

6 


and  the  deponent's  addition  and  place 
of  abode.  PoUeri  v,  Dc  Sauta.  Page  154 
2.  It  is  no  objection  to  an  affidavit  to  hold 
to  bail,  which  states  that  the  Defendant 
is  indebted,  and  denies  a  tender  in  bonk 
notes,  that  the  Plaintiff  resides  in  a 
foreign  country,  and  that  it  does  not 
appear  how  the  deponent  could  know 
these  facb».    Andrioni  v.  Morgim.   231 

AGENT, 
See  Auctioneer,    1,  2»    3,  4.     Goods 

SOLD   AND     DELIVERED,     !•       £tIDENCE» 

IV.  I,  2. 

AGREEMENT, 

i^nJ  «ee  Auctioneer,  I,  2,  3,  4.  Pct- 
chaser,  1,  2,  3,  4,  5.  Tboveb,  2. 
Assumpsit,  1.  Action  vpom  the 
Case,  5. 

1.  There  mu»t  be  a  good  consideratioD  for 
a  promise  in  writing  to  pay  the  debt  of 
another,  as  well  as  for  any  other  pro- 
mise. 117 

2.  A  count  averring  that  J.  A.  made  a 
bill  of  sale  of  goods  to  the  Plaintiff;  in 
consideration  of  a  debt  of  1221.  I9«. 
due  from  J.  A,  to  the  Plainti£t  aod 
that  Plaintiff  being  about  to  sett  the 
goods  in  satisfaction  of  his  debt,  the 
Defendant  undertook  to  pay  him  122/. 
19«.  if  he  would  forbear  to  sell,  does 
not  shew  that  this  is  a  promise  to  pay 
the  debt  of  another  with  sufficient  dis- 
tinctness to  bring  the  case  within  the 
statute  of  frauds.    Barrel  v.  Trutsel  ih, 

3.  In  order  to  facilitate  the  making  of  an 
agreement,  for  which  there  was  suffi- 
cient consideration  between  the  Plaintiff 
and  a  third  person,  the  Defendant*  who 
received  no  benefit  to  himself  by  ihc 
agreement,  became  party  thereto: 
Held,  that  as  the  agreement  was  such 
as  the  Plaintiff  would  not  have  made, 
unless  the  Defendant  had  acceded, 
there  was  a  sufficient  consideration  for 
the    I>efendant*8   promise.    Boiky  v. 

Crqft.  «l 
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4.  A  promise  made,  after  takings  benefit 
of  ao  insolvent  act,  to  pay  an  old  debt 
by  instalments,  without  specifying  the 
amount  or  time  of  payment,  will  not 
raise  a  new  assumpsit  to  pay  the  debt. 
Mucklaw  V.  St,  George,  Page  613 

ALIEN  ENEMY, 
And  see  Licence  to  Trade,  1,  %  7. 

ALLOCATUR. 

No  action  will  lie  on  the  prothonotary's 
allocatur  for  costs.      Fry  v,  Malcom. 

705 

AMENDMENT  OF  FINES  AND  RE- 

COVERIES, 

See   Fines    and    Recoveries,    Amend- 
ment OF. 

AMENDMENT. 

1.  A  writ  of  execution  to  satisfy  James 
the  debt  awarded  to  John,  amended 
after  execution  executed,  upon  pay- 
ment of  costs.     Mackie  v.  Smith.    322 

2.  Amendment  of  the  disseisor's  name 
refused  iu  a  writ  of  entry  swr  disseisin 
en  lepost,    Hull  v.  Blake.  572 

3.  The  Court  will,  pending  a  writ  of 
error,  amend  a  clerical  mistake  in  the 
declaratioD,  upon  which  the  Defendant 
relied  for  his  matter  of  error.  Moody 
V.  Stracey,  &88 

4.  If  the  bail  acknowledge  in  a  cause  in 
which  the  Plaintiff  is  correctly  named, 
and  the  officer  by  a  misprision  incor- 
rectly names  the  Plaintiff  in  the  recog- 
nizance of  bail,  the  recognizance  may 
be  amended  at  the  instance  of  the  bail, 
by  substituting  the  Plaintiff's  right  name. 
Halliday  and  Another  v.  Fuzpatrick,  875 


ANNUITY, 

And  see  Covenant,  1,  2,  5. 

1.  The  bankruptcy  and  certificate  of  one 
of  several  joint  grantors  of  an  annuity 
and  covenantors  for  payment,  dis- 
charges the  bankrupt,  but  not  his  Co- 


defendants.  Baxter  v.  Nichols.  Page  90 

2.  A  concession  to  the  grantor  of  an 
annuity  of  a  greater  facility  of  red.emp- 
tion,  made  at  a  time  subsequent  to  the 
original  grant  of  the  annuity  and  en- 
rolment of  memorial,  needs  not  to  be 
memorialized.     Booth  v.  Druce.     252 

3.  The  grantor  of  an  annuity  was  required, 
for  further  security,  to  make  her  will, 
and  deposit  it  with  the  grantee,  and  to 
make  an  affidavit  that  she  would  not  re- 
voke it :  a  magistrate  refused  to  let  her 
swear  the  affidavit,  but  the  grantee  re- 
tained the  will  10/^  which  had  been 
retained  till  the  grantee  should  make 
the  affidavit,  were  tben  paid  to  the 
grantee.  The  memorial  did  not  notice 
the  will.  Held  that  the  memorial  was 
therefore  bad,  but  that  the  10/.  was 
not  money  retained  within  «.  4.  of  the 
sut.  17  G.  3.  c.  26.  Ex  parks  Mac* 
kemie,  323 

4.  If  the  grantor  of  an  annuity  secures  it 
by  a  bond,  whereby  he  binds  himself, 
his  heirs,  &c.,  it  is  not  necessary  that 
the  memorial  of  the  bond  should  des- 
cribe it  as  binding  his  heirs.  346 

5.  Setnhle  that  nothing  more  is  necessary 
to  make  good  the  memorial  of  an  an- 
nuity, than  a  compliance  with  the  re- 
quisites which  are  prescribed  in  tjerms 
by  the  statute  17  G.  3.  c.  26.  #.  1. 
Norwood  V.  Underhill.  346 

6.  The  grantor  of  an  annuity  who  is  dis- 
charged out  of  custody  under  the  insol- 
vent act,  51  G.  3.  c.  125.  is  discharged 
both  as  to  his  person  and  property  frdm 
all  future  payments  of  the  annuity; 
but  the  act  is  no  discharge  of  his  sure- 
ties, or  of  specific  securities.  Cowley 
V.  Bussell.  460 

7.  It  is  sufficient  in  the  memorial  of  ah 
annuity  to  state,  that  the  securities  were 
executed  "  in  the  presence  of  T,  C,  of, 
kc,"  without  expressing  that  he  sub- 
scribed his  name  as  an  attesting  witness. 
Wallis  V.  Lade.  761 

8.  The  insolvent  act  51  G,  3.  c.  125.  is 
a  bar  to  an  execution  against  the  perion 

6( 
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of  the  grantor  of  an  annuity,  in  cove- 
nant for  instalments  accruing  after  the 
Defendant's  discharge  under  that  act. 
Mcnce  v.  Graves.  Page  854 

APPRENTICE. 

I.  No  action  can  be  maintained  for  har- 
bouring an  apprentice  as  such,  if  the 
master  to  whom  he  was  bound  was  then 
not  an  housekeeper,  and  of  the  age  of 
S4  years.  876 

3.  Whether  in  an  action  by  a  master  for 
harbouring  his  apprentice,  it  is  neces- 
sary for  him  to  prove  that  he  has  made 
oath  that  the  premium  mentioned  in 
the  indentures  is  the  whole  premium 
he  has  received,  quare,  876 

3.  Whether  a  master  who  exercises  a 
trade  not  within  the  statute  5  Eliz.  c, 
4.  can  legally  take  an  apprentice, 
quttre,  876 

4.  The  stamp  duty  on  indentures  of  ap- 
prenticeship, where  the  premium  exceeds 
50/.  and  is  less  than  100/.,  is  50s,  by 
48  G.  3.  c.  149.     Gye  v.  Fekon.    ib, 

ARBITRATION, 

And  see  Evidence  III.  2. 

1.  The  award  of  an  umpire  is  not  vitiated 
by  the  two  arbitrators,  who  vftre  fundi 
officio,  joining  in  it  2S2 

d.  Nor  by  a  stranger  joining.  ib, 

3.  If  the  bond  be,  that  if  arbitrators  do  not 
make  their  award  by  the  day  named, 
then  to  abide  the  award  of  an  umpire 
to  be  chosen  by  the  arbitrators,  the  time 
for  the  arlNtrators  to  appoint  an  umpire 
commences  when  the  time  for  their  ma- 
king their  award  expires.  Beck  v.  Sar- 
S^nt.  ib, 

5.  If  an  arbitrator  has  power  to  enlarge 
the  time  for  making  his  award  to  any 
other  day,  the  Court  will  expound  it  to 
mean  to  any  other  days.  658 

6.  Quitre,  whether  an  award  upon  the 
reference  of  an  action,  directing  the 
payinent  of  costs  of  the^awardi  without 
fixing  the  amount  thereof^   is  bad  in 
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that  point  for  uncertainty  ;  or  whether 
the  amount  may  not  be  taxed  by  the 
officer  of  the  court      Barrti  v.  Parry, 

P^658. 

But  see  FUzgerald  v.  Gravea,  pou.  Vol. 

V.  342 

ARMY, 

And  see  Money  had  and  ebckivso,  1. 

1.  An  action  of  trespass  lies  for  an  inferior 
military  officer  against  his  superior 
officer,  (both:  being  under  martial  law,) 
who  imprisons  him  for  disobedienoe  to 
an  order  made  under  colour,  but  not 
within  the  scope  of  military  authority. 

m 

2.  Although  the  imprisooroent  be  followed 
by  a  trial  by  a  court-martial.  (h, 

3.  The  colonel  of  a  reginaent  has  no  aa- 
thority  to  order  his  seijeant  to  pay  mo- 
ney towards  lighting  and  wanning  a 
regimental  school  and  8cbool*iBastcr'« 
salary.  A, 

4.  Nor,  as  it -seems,  to  order  them  to  at- 
tend school  to  learn  to  read  and  write. 
Warden  v.  Bot/ey.  ih. 

5.  A  soldier  is  gifted  with  all  the  rights  of 
other  citizens,  and  is  bound  to  all  the 
duties  of  other  citizens,  and  he  b  ai 
much  bound  to  prevent  a  breach  of  the 
peace  or  a  felony,  as  any  other  citizen. 
If  it  is  necessary  for  the  purpose  of  the 
preventing  mischief,  or  for  the  ezecutioD 
of  the  law,  it  is  not  only  the  right  of 
soldiers,  but  it  is  their  duty,  to  eiert 
themselves  in  assisting  the  execution  of 
a  legal  process,  or  to  prevent  any  crime 
or  mischief  being  committed.  Burdat 
V.  Abbott.  449,  450 

ARREST, 

And  see  Affidavit  to  hold  to  bail. 
Attorney,  1.    Escapb^  1. 

1.  A  plea  justifying  an  arres^  by  a  pri* 
vate  person,  on  suspicion  otfekmy  vm^ 
shew  the  circumstances,  from  which 
the  Court  may  judge,  whether  the  sus- 
picion were  reasonable*  S4 

2.  Action 
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9.  Action  of  fidae  imprisonment  t  the  De- 
fendants pleaded  that  before  the  time 
when,  &c.  certain  persons  unknown 
had  forged  receipts  on  certain  forged 
dividend  warrants,  and  recei?ed  the  mo- 
ney purporting  to  be  due  in  respect 
thereof  in  bank-notes  of  the  Bank  of 
England,  amongst  which  was  a  note  for 
100/.  which  was  afterwards  exchanged 
there  for  other  notes,  and  amongst  them 
one  for  10/.,  the  date  and  number  of 
which  was  afterwards  altered ;  that  after- 
wards, and  a  little  before  the  time  when, 
&c.  Plaintiff  was  suspiciously  possessed 
of  the  altered  note,  and  did,  in  a  sus- 
picums  manner,  dispose  of  the  same  to 
one  A,  B,,  and  after,  and  before  the 
time  when,  &c*  t'yt  a  susptcious  manner 
departed  and  left  England  and  went  to 
Scotland,  and  there  continued  :  where- 
upon Defendants  had  reasonable  cause 
to  suspect,  and  did  suspect,  that  Plaintiff 
had  forged  the  said  receipts,  where- 
upon Defendants  gently  laid  their  hands 
on  Plaintiff)  and  carried  him  to  and  de- 
tained in  a  gaol  in  Scotland,  in  order 
that  he  might  be  conveyed,  by  a  war- 
rant to  be  issued  by  a  justice  of  the 
county  of  Middlesex,  to  be  dealt  with 
according  to  law  :  Held  that  this  plea 
was  too  general  on  demurrer ;  for  it  is 
necessary  to  shew  in  pleading  the  causes 

'  of  suspicion  in  certainty,  in  order  that 
the  Court  may  judge  of  their  reasonable- 
ness; and  the  using  the  term  suspicious 
will  not  aid  what  is  necessary  to  be 
averred.  Page  34 

3.  Whether  a  Defendant  justifying  an 
arrest  in  Scotland,  as  made  on  suspicion 
of  a  felony  committed  here,  most  shew 
that  the  law  of  Scotland,  as  well  as  the 
hw  oi  England,  warranted  such  arrest, 
Quare.  ib. 

4.  Or,  whether  the  Defendant  dewing  by 
hn  plea  an  arrest  made  in  Scotland, 
which  if  mode  in  England  would  be 
warranted,  it  does  not  lie  on  the  Plain- 
tiff suing  in  Engkmd,  to  reply  that  by 


the  law  ot  Scotland  the  arrest  was  not 
warranted,  fhnitrt.  Ace.  per  Chamlrc 
J.  Page  34 

5.  If  a  person  having  committed  a  felony 
in  a  foreign  country  comes  mio  England, 
he  may  be  arrested  here,  and  conveyed 
and  given  up  to  the  magistrates  of  the 
country,  against  the  laws  of  which  the 
offence  was  committed.  Per  Heath  J« 
Mure  V.  Kaye.  ib. 

6.  The  Court  will  not  permit  a  Defendant 
to  be  holden  to  bail  in  an  action  founded 
on  the  prothonotary's  allocatur  tor  costs. 
Fry  V.  Malcolm*  705 

ARTICLES  OF  WAR,  77.  ASSAULT, 

See  Arrest,  1.     Armt^  1. 

Trespass  for  throwing  water  over  the 
Plaintiff's  apartment  and  herself.  It  , 
is  no  plea  that  the  Plaintiff  was  engaged 
in  obstructing  an  antient  window  of  the 
Defendant's  house,  and  that  the  De- 
fendant threw  water  ov^  her  to  prevent 
it.    Simpson  v.  Morris*  831 

ASSESSMENT, 
See  Foundling  Hospital* 

ASSIGNEE  OF  LEAS^ 
See  CovbnaKt,  5. 

ASSIGNEES  OF  BANKRUPT, 
;S^  Bankrupt,  IL  &  III. 

ASSIGNMENT, 

An  equitable  assignment  of  a  debt  may  be 
by  parol  as  well  as  by  deed.  Htmth  v. 
HaU.  9S6 

ASSUMPSIT, 

See   Demurrage,   1.    Pleader,   V.    5. 
Agreement,  3,  4.    Bankrupt,  XL  1. 

A  lessor  contracted  to  pay  his  tenant  at 
a  valuation  for  certain  erections  pur- 
suant to  a  plan  to  be  agreed  on>  pro- 
vided they   were   completed  in  two 

*    months: 
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moDths:  no  plan  wu  agieed  oa,  and 
after  thi  condition  broken,  the  lessor 
encouraged  the  lessee  to  prtxeei  wilb 
the  work.  Held  that  the  lesKe  migtti 
recover  on  an  implied  promise  ariung 
out  of  BO  many  of  the  fpcu  as  were  ap- 
plicable to  the  new  agreement.  Burr. 
».  Miaer.  Page  745 

ATTACHMENT, 
Set  PaACTicB,  IV.  6. 

ATTACHMENT,  FOREIGN, 
See  FoKBiGK  Attachhkht. 

ATTESTATION, 

SU   POWBB,   1. 

ATTESTING  WITNESSES, 
£^  Pbacticb,  IV.   1,  2. 

ATTORNEY, 
And  tee  Neolicencb.  Costs,  IV.  1. 

£Im  ATTOBNET'a  BiLU  Fihb.  Practice 
or  LBTTiNo,  4.  7.  9.  15.  Pbactice, 
IL  8.    Costs,  IV.  !,  9.  3. 

1.  If  a  Defendanl't  attorney,  without 
■uEGcient  ground,  directs  an  application 
nnder  the  statute  43  G.  3.  c.  46.  that 
the  Plaintiff,  having  bolden  Defendant 
to  bail,  and  recovered  at  trial  less  than 
JQL  shall  pay  the  Defendant's  costs; 
the  Court,  in  dischai^pg  the  rule,  will 
direct  the  costs  of  the  motion  to  be  paid 
by  the  attorney.  Rolfe  v.  Rogi 
gert  V.  Bitrgeu.  191 

$,  The  rights  between  party  and  party 
are  paramount  to  the  rights  between 
the  attorney  of  one  of  the  parties  and 
hi*  client.    Brown  v.  Sagce.  330 

S,  P.  Figa  V.  Adanu.  637 

3.  .A  solicitor  of  the  equity  side  4ff  the 
Court  of  5»cl'«1"«  is  not  .entitled  to 
piaaise  in  the  Court  of  Chancery :  nor 
if  he  does,  can  he  maintain  an  action 
for  the  amount  of  his  bill. 
^.  And  laiau,  bat  a  sdicitor  .of  the  Court 


of  Cbancoy  cannot  by  cocuCBt  in  wriw 
ing  authorise  a  solicitor  of  the  Goort  of 
Exchequer  to  practise  there  in  his 
vun^.     Vincent  v.  Holt.  P^  453 

$.  The  lien  which  an  atlomey  hai  on  the 
papers  in  his  hands,  is  only  coinmen- 
surate  wjtb  the  right  which  the  party 
delivering  the  papers  to  bim  has  theieiD. 

6.  Every  one,  whether  attorney  or  not, 
has,  by  the  common  law,  a  lien  on  the 
specific  deed  or  paper  delivered  to  him 
to  do  any  work  or  businesB  thenoo,  but 
not  on  other  muniments  of  the  nme 
party,  unless  the  persoD  claiming  ibe 
lien  he  an  attoniey  or  solicitor.  HoUit 
v.  Oaritige.  807 

ATTORNEY'S  BILL, 
Andtee  Attoksev,    3. 

I.  An  attorney  may  deliver  a  bill  of  coiti 
containing  such  abbreviations  of  &igliik 
words  as  are  nsual  and  intelligiblr. 
Bej/noldi  V.  Ctmoell.  193 

3.  An  attorney's  bill  may  be  referred  fiv 
taxation,  though  it  is  his  executor  who 
sues  on  it.  Penion,  Executrix  v.  JoJa- 
ton.  734 

3.  A  mistake  in  the  date  of  items  in  an 
attorney's  bjll.  which  does  not  mislead, 
does  not  vitiate  the  delivery  of  (he  bill 
a  month  before  aclipR  brought.  Wil- 
liams V.  Barbfr.  806 


AUCTIONEER. 

I.  An  auctioneer  is  by  implicaUon  sn 
agent  duly  authorised  to  sign  a  contract 
for  the  purchase  of  a  real  esUte  on  be- 
half of  the  highest  bidder.  809 

3.  And  his  writing  down  the  name  of  Ifae 
highest  Indder  in  the  auctioneer's  boot, 
is  a  sufficient  signature  to  satisfy  the 
statute  of  frauds.  >i- 

3,  And  if  the  highest  bidder  is  agent  for 
another,  the  auctioneer's  signature  of 
the  bidder's  name  will  biud  the  prin- 
cipal. »*. 

4.  At  leaat  if  the  principel  is  present,  and 
consuliiif 
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consulting  with  the  agent  daring  the 
sale,  and  makes  no  objection  before  the 
entry  made  in  the  book.  WhUe  v. 
Proctor.  Page  209 

AVERAGE,  GENERAL, 
See  Contribution,  1,  2. 

AVERMENT.— fr/ia<  mm  he  proved  if 

averred. 

An  averment  of  a  judgment  against  A. 
B.  is  not  proved  by  evidence  of  a  judg- 
ment against  A.  B.  and  C.  D.  Read- 
4haw  V.  IVood.  13 


B 

BAIL. 

I.  Of  the  Arrest  and  the  BaiL 
II.  Proceedings  against  the  Bail  or 
the  Sheriff. 

III.  Surrender  qfthe  Principal. 

IV.  Discharge  hy  other  Means. 
V.  WrUqf  Error. 

I.  And  see  Practice,  II.  1.  3.  Out- 
lawry^ 3,  4.    Amendment,  4. 

1 .  It  is  a  sufficient  objection  to  bail,  that 
he  hath  privilege  of  Parliament,  where- 
by the  Plaintiff  may  be  delayed  in  ob- 
taining payment  from  him,  Graham 
v.  Sturt.  349 

3.  It  is  not  sufficient  for  bail  to  swear  they 
are  worth  a  certain  sum  ''  exclusive  of 
their  debte/'    Horn  v.  Carr.  704 

(I.  And  see  Practice,  II.  3.     Interest 
OF  Money,  7.    Sheriff. 

}.  Although  a  bail  having  rendered,  the 
Defendant  instigates  him  to  vexatious 
attempts  to  obtain  his  discharge  under 
an    insolvent  act,  the  Court  will  not 

• 

compel  him  to  pay  the  costs  of  the 
PlainttfiTs  resisting  those  attempts.  Win* 
Stanley  v.  Head.  192 

%  The  Plaintiff  may  proceed  against  the 
bail  although  the  original  action  is  out 
jOif  Cauft,  it  not  appearing  whether  the 


bail-bond  waa  assigned.    Cblku  v.  FFtf- 

Page  115 


4011. 


IV. 


L  If  a  Plaintiff  accepts  from  the  princi- 
pal Defendant  a  cognovit  whereby  he 
gives  him  time  for  payment  by  instal- 
ments, he  thereby  discharges  the  bail, 
unless  they  are  parties  to  the  arrange- 
ment.   Bow^ld  V.  Tower.  456 

2,  If  a  non-commissioned  officer  has 
been  arrested  and  gives  bail,  the  Court 
will  not,  after  judgment  recovered  a- 
gainst  the  bail,  set  aside  the  proceed- 
ings and  cancel  the  bail-lxHid.  Bryan 
v.  Woodward.  557 

BANKER'S  CHECK, 
See  Evidence,  II.  1. 

BANKRUPT. 

I.  Qfthe  Bankruptcy  and  Commissum. 
II.  Of  the  Bankrupt's  Rights  and  Duties. 
III.  Cf  the  Bankrupt's  Estate. 

I. 

I.  If  tw)t>  persons  exchange  acceptances, 
and  before  the  bills  are  mature,  one  of 
the  acceptors  commits  an  act  of  bank- 
ruptcy, there  is  not  such  a  debt  due 
from  him  to  the  other  as  will  sustain  a 
commission,  before  the  other  has  paid 
'  his  own  acceptance.    Sarratt  v.  Austin. 

900 

9.  A  Trader  left  at  his  house  a  message 
for  a  creditor,  who  had  in  his  absence 
called  for  a  debt,  that  he  could  spare 
no  money,  and  would  not  pay  him  that 
day,  and  would  go  out  of  the  way  and 
stay  till  dinner  time.  Held  that  it  waa 
for  the  jury  to  consider  whether  he  ab- 
sented himself  to  delay  a  creditor;  and 
this  evidence  warrant^  their  conclusion 
that  he  did  not.  '  608 

3.  So,  where  he  absented  himself  from  his 
house,  where  his  creditors  were,  to  avoid 
irritation  and  harsh  language.  Vincent 
V.  Prater.  603 

4.  Whether 
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4.  VHiedier'a  deed  of  compontimi  entered 
into  for  the  express  purpose  of  commits 
ting  an  act  of  bankruptcy^  will  have  that 
effect  between  parties  to  Uiat  act.  Stuare, 
Doc  V.  lAHon.  Page  741 

IL  And  see  Annuity,  1*  IV*  4. 

1.  If  the  assignees  of  a  bankrupt  manufac- 
torer  employ  him  in  carrying  on  the 
manufacture  for  the  benefit  of  the  estate, 
and  pay  him  money  from  time  to  time> 
this  is  evidence  of  such  a  contract  be- 
tween him  and  hb  assignees  as  will  en- 
able him  to  recover  from  them  a  reason- 
able compensation  for  his  work  and  la- 

'  bour.     Coles  v.  Barrow.  774 

in.  And  Me  lK8vaANCB|  VI.  9,  3,  4.  Evi- 
dence, IL  4. 

I.  A  trader  in  prison  employed  an  aucti- 
oneer to  sett  goods,  who  sent  him  the 
proc^edft  by  the  hands  of  the  Defend- 
ant; the  traoer  became  bankrupt  by  lying 
two  months  in  prison.  Held  that  his 
assignees  could  not  recover  from  the 
Defendant,  who  was  a  mere  bearer,  the 

.  money  he  had  so  received  and  paid 
over.     Coles  v.  F.  Wright.  198 

5,  The  sUt  49  G.  3.  c.  131.  s.  14.  which 
enacts,  that  creditors  proceeding  under 
tlie  commission  shall  be  deemed  to  have 
made  their  election  not  to  sue,  does  not 
extend  to  prevent  a  creditor  who  proves 
a  joint  debt  under  a  commission  against 
one  partner,  from  suing  the  others. 
Heath  V.  HaU.  326 

3«  If  the  title  of  assignees  of  a  bankrupt's 
estate,  strangers  to  the  record,  comes  in 
question  incidentally,  it  must  be  proved 
in  the  same  mode  as  before  the  statute 
49  6r..  3.  c.  129.,  although  no  notice  of 
contesting  the  bankruptcy  has  been 
given  by  the  opposite  party.  741 

4«  In  proving  the  title  of  assignees  of  a 
bankrupt,  if  the  petitioning  creditor  was 
the  assignee  of  another  bankrupt,  it  is 
necessary  to  prove  the  title  of  the  peti- 


tioning creditor  to  be  such  assignee,  by 
all  the  like  proof  by  which  the  title  of 
the  assignee  in  question  is  to  be  proved. 
Doe  v.  Liston.  Page  741 

5.  To  enable  the  holder  of  a  bankrupt's 
acceptances  to  avail  himself  of  them  in 
an  action  by  the  assignees  against  him- 
self on  his  own  acceptance,  by  way 
either  of  set-olf,  or  of  mutual  credit,  be 
must  most  distinctly  prove,  either  that 
the  obligatioo  on  himself  to  pay  the  bill 
so  set  ^  subsisted  before  the  benk- 
ruptcyi  or  that  there  was  a  mutual  cre- 
dit created  in  the  origin  of  the  bilk 
Ouchterlony  v.  Easterly.  888 

BARON  AND  FEME, 
See  Copyhold,  4. 

BASTARD,  CUSTODY  OF. 

Whether  the  putative  father  of  a  bastard 
child  has  a  right  to  the  castody  of  the 
child,  Qmtre.  Strangewt^  v.  Robhmm, 

498 

BASTARDY  BONDS. 

1.  A  bond,  conditioned  for  payment  to 
the  overseers  of  a  parish  of  a  certain 
weekly  sum,  so  long  as  a  bastard  child 
shall  continue  chargeable,  is  not  illegal 
or  contrary  to  public  policy.  Strange- 
ways  V.  Robinson.  498 

2.  To  debt  on  bond,  conditioned  for  pay- 
ment of  a  weekly  sum  for  maintentoce 
of  a  bastard  child,  so  long  as  it  should 
be  chargeable,  it  is  no  plea,  that  af^cr 
the  child  attained  the  age  of  seven  yean, 
the  putative  father  offered  thenceforth 
to  keep  and  maintain  the  child,  and  re« 
quested  the  overseers  to  deliver  it  to 
him,  without  shewing  that  the  child 
was  within  the  power  and  custody  of  the 
overseers.  ib* 

3.  Whether  the  putative  &tber  of  a  bas- 
tard child  has  a  right  to  the  custody  of 
the  child,  gtuere.  Strtmgeways  v.  RMn^ 
son,  ih. 

BENE- 
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BENEFICE, 
See  Pluralities. 

BILL,  DELIVERY  OF, 
See  Attorney's  Bill. 

BILL  OF  LADING, 
Seff  Demurrage,  3.    Freight,  1. 

SIGNOR  AND  CONSIGNEE,  1,  2. 


CoN< 


BILL  OF  PARTICULARS. 

If  a  bill  of  particulars  specifies  the  trans- 
action upon  which  the  PlaintifTs  claim 
arises,  it  need  not  specify  the  technical 
description  of  the  riglit  which  results  to 
the  Plaintiff  out  of  that  transaction. 
Brown  v.  Hodgson.  P^ge  189 

BILL  OF  SALE, 
See  Ship's  Registry. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

And  see  Bankrupt,  I.  1.  III.  5.  Defea- 
ZANCE*  Evidence,  I.  5.  Pleader, 
III.  1.    Executor,  1. 

1 .  If  the  payee  of  a  bOl  annexes  a  condi- 
tion to  his  indortement  before  accept- 
ance, the  drawee,  who  afterwards  ac- 
cepts it,  is  bound  bj  that  condition ;  and 
if  the  condition  is  not  performed,  the 
property  in  the  bill  reverts  to  the  payee, 
and  he  may  reco¥er  the  contents  against 
the  acceptor.     Robertson  v.  Kensington, 

SO 

2.  A  letter  written  by  the  indorser  of  a 
bill,  who  had  been  applied  to  for  pay- 
ment, after  several  days  laches,  telling 
the  Plaintiff  that  he  would  not  remit 
till  he  received  the  bill,  and  desiring  the 
Plaintiff,  if  he  considered  the  Defendant 
as  unsafe,  to  return  the  bill  to  Trevor 
and  Co.  (who  were  prior  indorsers  on 
the  bill,  and  alto  bankers  at  the  Defend- 
ant's place  of  residence,)  was  held  not 
to  be  such  a  waiver  of  laches  and  pro- 
mise to  pay,  but  that  the  Defendant,  on 


diaoovering  that  in  hw  he  was  di** 
charged,  might  refuse  paymenfc.  Bot" 
radaile  v.  Lofwe.  Ptge  93 

3.  Where  a  bill  has  been  lost*  or  fraudo- 
leotly  or  feloniously  obtained  from  the 
Defendant,  the  holder  who  sues,  most 
prove  that  he  came  to  the  bill  vpoB 
good  conaideration.  1 14 

4.  But  the  Defendant  will  not  be  permit- 
ted to  object  to  the  vrant  of  such  proof, 
unless  he  has  given  the  Plaintiff  reason- 
able previous  notice,  that  the  Plaioliff 
may  come  to  trial  prepared  to  prove  his 
consideration.     Paterson  v.  Hardacre. 

ib. 

5.  A  bin  of  exdiange  written  on  a  wrong 
stamp,  is  no  payment,  although  the  par- 
ties would  have  paid  it  if  presented  in 
due  time.     Wils&n  v.  Vysar.  288 

6.  The  acceptor  of  a  bill  for  the  accom- 
modation of  the  drawer  is  not  dischai^ged 
by  time  given  to  the  drawer.  Raggett 
▼.  Axmore.  730 

7.  A  banker  discoonts  a  bill  drawn  on  a 
customer,  and,  by  the  acceptance,  made 
payable  at  his  bank,  after  notice  that  it 
has  been  lost  by  the  holder,  and  after- 
wards debits  his  customer-  with  the 
amount  of  the  bill,  writes  a  discharge  on 
it,  and  delivers  it  up  to  the  costomer  as 
the  banker's  voucher  of  his  account. 
Held  that  the  banker  is  thereby  guilty 
of  a  conversion,  and  the  loser  of  the  bill 
may  recover  in  trover  without  a  pievioiis 
demand  of  the  bill.  Loveil  v.  Martin 
and  another.  799 

8.  One  who  without  coosidenition,  but 
without  fraud  indorses  a  bill,  in  which 
both  the  bolder  and  acceptor  are  ficti- 
tious persons,  is  entitled  to  notice  of  the 
dishonour  of  the  bill.    Leach  v.  Heuritt^ 

781 

BIRMINGHAM, 
See  Court  op  Requbsts,  1. 

BOND, 
See  AjfNunr,  4.    Bastardy  Bond. 

1.  The 


Wi 
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I.  The  extent 'Of  the  condition  of  an  in- 
demnity-bond may  be  restrained  by  the 
recitals,  though  the  words  of  the  condi- 
tion impcTl  a  larger  liability  than  the 
recitals  contemplate.  Pearsall  v.  Sum* 
merset*  Page  593 

^  A  bond,  conditioned  to  repay  to  five 
-  ipersons  all  sums  advanced  by  them  or 
any  of  them,  in  their  capacity  of  bank- 
ers, will  not  extend  to  sums  advanced 
after  tlie  decease  of  one  of  the  five  by 
the  four  iunrivon,  Uie  four  then  acting 
i»  bankers.     Weston  ▼.  Batt&n.        673 

BOOK. 
See  Troyer,  3. 

BROKER, 

See  Lien,  ).  Telony,  1.  Insurance, 
III.  I.  Goods  solo  and  delivered, 
1. 

BULUON, 

&e  Nayy,  1.    South  Sea  Company,  1. 


CALLICO  PRINTER, 
See  Trover,  3. 

CAPE  OF  GOOD  HOPE, 
See  Nayigation  Acts,  1. 

CARRIER, 
See  Money  paid,  1.     Navy,  1. 

CASES-^-^served  on,  questioned,  explain^ 
td,  or  overruled. 

Barclay  ».  Lucas,  (I  Term  Rep.  29L  n.) 

681 
Brown  Ex  parte,  M.  S.  Bankrupt  205 
Bryan  v.  Horseman  (4  East,  599.)  p.  614 
Dalgleish  v.  Brooke,    (15    East,    306.) 

395.  8.  662 
Dawson  v.  Atty,  (7  East,  367.)  879 

De  Berdt  v.  Atkinson,  (2  H.  Bl.  336.)  733 


Denn  v.  Dopuis,  (11  East,  l34.),Page354 
Bumpors'Case,  (4Co.  119.)  '  736 
Everett  Ex  parte,  M.  S.  Bankrupt  205 
Hoare  v.  Graham,  (3  Campb.  57.)  846 
Horwood  V.  Underhill,  (10  East,  127.)  353 
Howis  V.  Wickens,  (4  T.  R.  714.)  203 
Jarman  v.  Coape,  (13  East,  994^)  398, 9 
Mashiter  v.  Buller,  (1  Campb.  84.)  438 
Meddowcroft  v.  Holbrook,  (1  H.  BL  50.) 

453 
Mellish  t^.  Motteux,  (Peake  N.  P.  115.) 

785 

Moore  v.  Bastard,  (2  Macartbur,  4  ed. 

195.)  76 

Newland  v.  Osman,  (1  Bott,  4  ed.  460.) 

510 
Purling  V.  Parkhurst,  (2  Taunt  337.)  354 
Radcli&  9.  Burton,  (3  Boa.  &  PuB.  233.) 

trsD 
Shee  9.  Clarkson,  (2  East,  507.)  544 

Sutton  V.  Johnstone,  (1  T.  R.  546.)  75. 

88.9 
Tinckler  v.  Walpole,  (14  East,  226.)  657 
Ward,  Ex  pane,  M.  S.  Bankrupt  205 
Whitehouse  9.  Frost,  (12  East,  14.)  646 
Willey  9.  Cawthorne,  (1  East,  398.)    354 

CERTIFICATE, 
See  Ship's  Registuy. 

CESTUY  QUE  TRUST, 
See  Devise,  II.  3. 

CHALLENGE, 
See  Trial,  2. 

CHANCERY, 
See  Attorney,  3,  4. 

CHARTER, 
See  South  Sea  Company. 

CHOSE  IN  ACTION, 
See  Assignment,  1. 

COGNOVIT, 

See  Bail,  IV.  1. 

COIN, 
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COIN, 
See  Naty,  1.    Tboveii,  1. 

COLLEGES, 
See  Pluealities. 

COLONIAL  EXPORTS, 
See  Navigation  Act. 

COMMISSION, 

See  Monet  had  and  received,  1. 

COMMITMENT, 
See  Arrest. 

COMMON  RECOVERY, 
See  Recovery. 

CONDITION, 

See  Bill  of  Exchange,  1.     Dbfeazance, 
1.    Bond,  1,2. 

CONSIDERATION, 

See  Agreement,  1,  2,  3.  Market,  3. 
Variance,  1.  Assumpsit,  1.  Bank- 
rupt, II.  1. 

CONSIGNOR  AND  CONSIGNEE. 

1 .  One  of  several  partners  io  a  contract 
with  government,  cannot  pledge  goods 
consigned  to  him  by  another  partner  for 
the  purpose  of  performing  the  contract. 
Snaith  y.  Burridge.  Page  684 

2.  The  indorsing  of  the  bill  of  lading  by 
such  consignor  to  the  consignee  does 
not  constitute  a  lien  in  favour  of  the 
latter  for  his  advances  to  the  consignor. 

CONTEMPT, 
See  Foreign  Attachment,  1. 

CONTRIBUTION. 

1.  The  owners  of  a  ship's  cargo  are  liable 
to  contribution,  for  ship's  stores  neces- 
sarily thrown  overboard,  after  a  vessel 
was  captured,  and  while  she  was  in  the 
hands  of  an  enemy.  Price  v.  Noble.   133 


2.  The  accident  of  an  owner  having  ef- 
fected an  insurance,  does  not  afifect  hia 
right  to  recover  general  average.  Price 
V.  Noble.  Page  13S 

CONVEYANCE, 

And  tee  Covenant  to  stand  seised  to 

Uses. 

CONVOY. 

1.  Every  person  who  ships  goods  on  board 
a  vessel  which  sails  withotit  convoy, 
does  it  at  his  own  peril  of  her  having  A 
sufficient  licence  for  the  voyage,  without 
which  all  insurances  on  his  goods  are 
void,  by  the  stat.  43  G.  3.  c.  57.       T78 

2.  Although  the  owner  of  the  goodt  sup- 
posed and  intended  that  the  ship  should 
have  a  sufficient  licence.  ib. 

3.  And  although  he  lived  at  a  distance 
from  the  port,  and  had  no  concernr  with 
the  management  of  the  ship,  or  the  ob* 
taining  for  her  the  necessary  documents. 

ib. 

4.  A  licence  to  sail  without  convoy  to  a 
port  which  a  ship  must  pass  on  her 
voyage,  is  not  a  sufficient  licence  to  au- 
thorize her  to  run,  without  licence  or 
convoy,  for  the  residue  of  her  voyage, 
after  she  has  touched  at  that  port     ib» 

5.  A  licence  to  Gibraltar  w^I  not  legalize 
a  voyage  to  Palermo,  Memna,  and 
Malta,  touching  at  Gibraltar,  and  find- 
ing there  neither  licence  or  convoy. 
Wainhouae  v.  Come.  ^. 

6.  In  order  to  shew  that  a  voyage  without 
convoy  from  a  foreign  port  is  iUega],  it 
is  incumbent  on  the  underwriter  to 
prove  that  there  ia  convoy  occasionally 
appointed  from  that  port,  or  some  one 
resident  there,  authorised  to  grant  li- 
cences to  sail  without  convoy.  Wake  v. 
Atty.  493 

COPY, 
See  Fines  and  Recovebies^  Amendment 


OF,  19. 


COPY. 
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COPYHOLD. 

1.  A  copyholder  daiming^  an  interest, 
may  haire  inspection  of  the  court  rolls 
Witfaoot  proving  an  interest.  Baieman 
V.  Phillips.  PageIGS 

9*  A  feme  corert,  who  surrenders  copy- 
faoUl  lands,  ought  previously  to  be  ex- 
amined separately  from  her  husband, 
by  the  steward  of  the  manor.  294 

8.  But  by  special  custom  she  may  be  se- 
pprately  pamined  before  two  custom* 
ary  tenants.  294 

4.  If  a  copyhold  be  surrendered  to  such 
uses  as  a  feme  covert  shall,  by  will  or 
GodidU  appoint,  a  paper  purporting  to 
be  a  willj  though  made  by  her,  hving 
her  husband,  is  a  good  execution. 
Driver  v.  Thompsofu  ih. 

COSTS, 

L  men  payable  by  and  topereone  in 

generaL 
n.  Wh€n  payable  by  and  to  particular 
persons. 

III.  Q^  siting  proceedinge  till  eosu 

paid  or  security  given. 

IV.  Set^. 

V«  VHuii  costs  are  payable. 

I.  And  see  Malicious  Arrest,  L 

!•  If  a  Defiendant  pleads  a  justification  in 
trespass,  adTd  the  Plaintiff  without  tra- 
versing it,  new  assigns  a  trespass,  not 
concerning  his  title,  &c.,  on  which  issue 
is  joined,  and  found  for  him,  he  is  en- 
titled to  no  more  costs  than  damages, 
under  22  &  23  Car.  2.  c.  9.  «.  136. 
Gregory  v.  Ormerod.  99 

5.  Upon  the  pleas  of  non  assumpsit  and 
plene  admnistramt  the  Plaintiff  joined 
Issue,  and  omitted  to  pray  judgment  of 
assets  gturndo.  The  first  issue  being 
found  for  the  Plaintifi)  and  the  second 
for  the  Defendant,  the  Defendant  is  en- 
titled to  the  posted  and  general  costs. 
Hogg  V.  Graham.  135 

S.  If  a  Defendant  pays  money  into  court 
which  the  Plaintiff  does  not  take  out. 


but  proceeds,  aod  tbe  Defendant  ob- 
tains a  verdict,  the  Defeodmt  is  entitled 
to  full  costs  of  the  whole  action.  Jefs 
Y.  Smith.  Page  196 

4.  Although  a  Defendant  succeeded  upon 
the  first  trial  by  a  forgery,  the  Court 
cannot  give  the  Plaintifl^  sqcoeeding  on 
the  second  trial,  the  coals  of  both. 
Goodtitle  v.  Walter.  671 

II.  See  Attorney,  1.    Bail,  1L  1. 

IV. 

1.  If,  upon  the  reference  of  an  action  in 
this  court,  the  arbitrator  award  the  costs 
of  a  nonsuit  to  be  paid  by  the  one  party, 
and  a  larger  sum  to  be  paid  as  a  debt 
by  the  other  party,  the  party  awarded 
to  pay  the  smaller  sum  is  entitled  to  a 
set-off  without  motion.  632 

2.  And  if  payment  of  tbe  smaller  sum  is 
enforced  by  attachment,  the  Court  wiD 
set  the  attachment  aside.  ih, 

3.  The  like  set-off  in  case  <if  cross-judg- 
ments for  debt  or  damagea  and  costs. 
Figes  V.  Adams.  t^. 


I. 


2. 


V.  And  see  Practice,  VII.  3. 

The  costs  of  bringing  over  a  necessary 
witness  from  the  contiiieait  to  this  coun- 
try are  to  be  allowed  in  future*         55 
But  not  the  costs  of  Imb  return.   Cotton 
V.  Witt.  ib. 

A  plaintiff  who  brings  ever  a  fenrp 
witness  hither,  in  order  to  judge  by  bis 
testimony  whether  there  is  ground  to 
bring  an  action,  and  afterwards  sues  and 
examines  the  Ibreigner  at  the  trial,  msy 
be  allowed  the  costs  of  detaining  him 
here  from  the  time  o^tjlie  writ  sued  out 
until  the  trial,  and  a  reasonable  sum  for 
his  sustenance  here  during  the  same 
time,  but  not  the  costs  of  his  passage 
hither,  or  of  his  return.  Sdummel^* 
Lousada*  605 

Otherwise  in  £.  12.,  where  the  costs  of 
his  return  are  also  allowed,  tboagh  not 
of  his  coming  hither.   Beaolved  in  sane 

ca9& 
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cue.    See  Trent^tte  v.  Barrett,  fon. 
Mil.  T.  1815.  tTol.  6. 

5.  The  Court  will  allow  the  cost*  of  de- 
Uining  a  foreigner  here  lo  give  evideDce 
upon  a  trial,  CMnpnted  from  the  day  of 
the  writ  sued  out  to  the  day  of  trial. 

Page  697 

6.  T^  practice  of  Uie  Court  of  King's 
Bench  is  the  same.    Sturdy  v.  Andrtat. 

ib. 
COVENANT, 

^tuj  sw  Annuity,  1.    Action  upon  thb 
Cask,  4. 

I.  The  leveral  corcnant  of  one  fprantor  of 
an  annuity  ii  not  avoided  by  the  infancy 
of  aaotber  grantor  in  the  wuae  deed. 
How  V.  Ogle.  10 

3.  A  coveoant  in  an  annuity  deed,  made 
prior  to  the  itat.  46  O  S.c.6S.<.  115., 
which  atatute  has  a  rctroapective  opera- 
tion, whereby  the  grantor  of  the  an- 
nuity covenadted  to  pay  the  aameon 
the  days  and  times,  &)C  without  any  de- 
duction whatever  out  of  the  same,  or 
any  part  tbere<^,  for  or  in  reapcct  of 
the  then  present  or  any  then  future 
prx^>erty-tax,  is  void  in  respect  of  its  ob- 
ligation on  ihe  grantor  not  to  deduct  the 
property-tax,  bat  not  in  reelect  of  Ibe 
payment  of  the  annuity,  subject  to  mch 
deduction.    SeadAaa  v.  SoUeri.     i'i 

3.  Where  the  Defendant,  by  htdeoture 
mwle  since  the  paMing  of  the  46  C  S. 
«.  65v  dcmiNd  to  J.H.  cotain  pre* 
mises,  nddatda  401.  annually,  cleu  of 
bnd4ax,  property-tax,  &c..  and  /.  if. 
covenanted  to  pay  the  said  yeariy  rent 
in  Me  maimer  tie  same  teat  rttened 
be  paid  a*  afitretaid,  and  to  pay  the 
land-tax,  property-tax,  &c. :  Held  that 
hy  $.  115.,  couided  with  j.  195.  of  the 
■aid  act,  so  much  of  the  reddendam  and 
covenant  as  itipulated  for  payment  of 
the  rent  clear  of  deduction  on  aocotini 
of  property-tax  was  void,  but  the  re»i- 
due  was  good,  for  payment  of  the  rent, 
subject  to  such  deduction ;  and  therefore 
the  Flaintii^  vrito  bad  paid  a  depoeit  ta 


purchaaer  of  the  laid  rent,  was  not  en- 
titled, on  the  above  groNnd  of  otticGlion, 
to*recover  bacit  his  deposit  from  the 
Defendant,  who  had  engaged  to  make  a 
good  assignment  of  the  laid  rent.  Ful> 
Ur  V.  Abboa.  Page  105 

4.  If  a  leaae  oontain  a  covenant  for  (fuet 
eqjoymoit  against  the  letaot  and  those 
who  claim  under  bin,  the  lavea  CHBot 
upon  an  eviction  by  a  paramount  title 
recover  under  the  implied  covenant  for  ■ 
general  title  implied  in  the  word  d^ 
mise.     Morrill  v.  Frame.  339 

5.  A  tnutee,  to  whom  two  leato  were 
asugned  in  trust  fur  securing  an  annui- 
ty, having  said  to  the  occtipier  of  one 
c^  the  demised  houses,  "  Yon  most  pay 
the  rent  to  me ;  I  am  become  landtord 
for  my  client  who  has  the  aaouity,  and 
you  mutt  pay  the  ground-rents  for  me." 
Held  that  the  trustee  was  liaUe  in  cove- 
nant to  the  lesser,  as  asaignee  of  both 
leases,  for  non-payment  (tf  rent  and  not 
repairing.      Gretlon  v.  Digglei.        766 

J.  In  covenant  for  rent,  the  Defimdant 
pleaded  that  he  was  undertenant  of. 
parcel  ai  certain  premises,  for  tbe  whole 
of  which  the  I^ainliff,  hit  lenor,  bad 
covenanted  to  pay  rent  to  the  landlord 
paramount,  and  shewed  that  hey  the 
Defendant,  paid  to  the  hndloid  para- 
mount, under  threat  of  distrest,  more 
rent  than  be  owed  to  the  Flajntiffi  tbe 
Fluntiff  traversed  that  an^rent  waa  due 
from  himself  to  the  lanQoid  paramount : 
Held  that  this  repUcatioo  was  ntA  aap- 
ported,  by  proving  that  the  Plaintiff 
had  asHgned  his  term  in  the  residue  of 
the  premises  to  £,  who  astigned  them 
to  tiw  Defendant,  who  covenanted  to 
pay  in  diachargc  of  the  Plaintiff  tbe 
whole  rent  reserved  to  the  landkntl  pa- 
ramount.    Sturget  T.  Farringlom,     614 

COVENANT,  TO  STAND  SEISED  TO 
USES. 

1.  A  deed  which  may  take  effict  as  a  co- 

Tenant  to  itand  leiied,  is  good,  though 

the 
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the  use  u  to  arise  after  tlie  decease  of 
the  covenantor,  and  though  he  does  oot 
affect  thereby  to  dispose  of  the  freehold 
in  the  meantime.  Page  30 

S.  And  although  the  use  is  to  arise  at  a 
period  which  may  not  happen  till  long 
after  the  covenantor's  death,  the  use  re- 
sulting in  the  meantime.  Doe,  an  de^ 
mi$e  qf  Dyke,  t.  WhUtingham,  ih. 

COURT  OF  CHANCERY, 
See  Attorney,  3,  4. 

COURT  OF  EXCHEQUER, 
See  Attorney,  3,  4. 

COURTS  MARTIAL. 

1.  An  action  of  trespass  lies  for  an  infe> 
rior  military  officer  against  his  superior 
officer,  (both  being  under  martial  law,) 
who  imprisons  him  for  disobedience  to 
an  order  made  under  colour,  but  not 
within  the  woop^  of  military  authority. 

67 

3.  Ahhongh  the  imprisonment  be  followed 
by  a  trial  by  a  court  martial.  Warden 
T.  Baily.  ih. 

3.  Jurisdiction  of  court  martial.  Anon.  70. 
And.  Moore  v.  Bastard.  ih, 

COURT  OF  REQUESTS. 

1.  No  person  to  whom  any  debt  of  cer- 
tain descriptions,  not  exceeding  5/.  is 
owing  from  any  person  resident  within 
the  jurisdiction  of  the  Birmingham 
Court  of  Requests,  can  recover  any 
costs,  if  he  sue  elsewhere  than  in  that 
court.  150 

2.  Wheresoever  the  PlaintifF  may  reside, 
and  wheresoever  the  cause  of  action 
may  accrue.     Lees  v.  Rogers.  ib. 


D 

DAMAGES, 

And  see  Malicious  Arrest,  1. 

The  Court  may  assess  the  damages  in  as^ 
sumjmt  upon  judgment  by  defauh,  with 


the  aawfit  of  the  Ptaintifl^  without  tt 
intervention  of  a  jory.  Goidd  ?.  &» 
mer^ley.  P^  14S 

DEATHS,  122. 

DECEIT, 
See  Action  upon  the  Case,  1.  i,6f7,$,9. 

DEFAMATION, 

Sec  OLANDSB,  1. 

DEFEASANCE. 

Upon  a  note  of  hand  the  payee  indom^ 
that  if  the  interest  was  paid  on  stipoM 
days  daring  her  life,  the  note  sbooldbe 
given  up.  A  payment  of  the  iotenc 
being  omitted,  and  action  commcDai 
on  the  note,  held  that  the  Coarthadno 
power  to  stay  proceedings  on  ptyaeBt 
of  the  interest  and  costs.  Steekx.Brd- 
field.  £^ 

DEMURRAGE. 

1.  The  master  of  a  ship  cannof  maittaD 
assumpsit  in  his  own  name  upon  ta  k- 
plied  promise   to   pay   denninr^* 
Brouncker  v.  Scott,  1 

2.  If  a  consignee  accept  goods  onderibiH 
of  lading,  at  the  bottom  of  which  is  t 
memorandum  that  the  ship  is  to  be  dar- 
ed in  16  days,  and  8/.  per  day  doniir* 
rage  to  be  paid  after  that  time,  the  ns- 
ter  upon  delivery  of  the  goods  wsy  le- 
cover  demurrage  against  the  consigoee. 
Jesson  ▼.  Solhf.  ^ 

DEVASTAVIT, 
Sse  Executor,  1. 

DEVISE, 

I.  By  what  words  lands,  fyc.  pass, 
II.  IViiai  estate. 
III.  Revocation. 

IL 

1.  A  devise  of  all  my  estate  qf  Asilth 
passes  a  fee-simple,  as  descriptive  of  the 

intereil 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


909 


interest  devised,  not  merely  of  the  situa- 
tion of  the  land.     Chichester  v.  Chiches- 
ter. Page  176 
2.  Devise  to  two  jointly  to  be  divided  be- 
tween them  for  their  natural  lives,  and 
after  their  decease,  to  such  child  and 
children  of  the  two,  of  their  bodies  law- 
fully begotten,  share  and  share  alike  ; 
and  in  failure  of  such  issue,   to  such 
child  of  W.  C. :  there  being  a  child  of 
one  of  the  two  living  at  the  time  of  the 
devise,  and  death  of  the  testator,  this  de- 
vise creates  an  estate  for  life  in  the  two, 
and  the  same  in  the  child ;  and  the  re- 
mainder over  failing,  the  heir  at  law  of 
the  testator  took  the  fee.    Doe  v.  Gun- 
niss.  313 
3.  Devise  to  A,  in  trust  to  permit  and  suf- 
fer the  testator's  widow  to  have,  hold, 
use,  occupy,  possess,  and  enjoy  the  full, 
free,  and  uninterrupted  possession  and 
use  of  all  iqterests  of  monies  in   the 
funds,  and  rents  and  profits  arising  from 
the  testator's  houses,  for  her  natural  life, 
if  she  should  remain  unmarried  ;  and 
that  her  receipts  for  all  rents,  &c«,  with 
the  approbation  of  any  one  of  his  trus* 
tees,  should  be  good  and  valid,  she  pro- 
viding for  and  educating  properly  the 
testator's  children,  and  also  paying  two 
annuities  thereby  bequeathed  to  M,  D. 
and  M.  L  of  20/.  for  their  lives,  besides 
board  and  lodging  to  M.  1.,  and  that 
his  children  should  be  solely  under  their 
mother's  direction    until  marriage,  or 
properly  provided  for  :  Held  that  the 
use  was  executed  in  the  devisees  in  trust. 


tering  through  the  aperture  to  distrain 
for  rent.     Gould  v.  Bradstoch 

Page  563 

2.  A  termor,  who  lets  to  an  under-tenant, 
cannot,  after  his  term  expired,  enforce 
the  continuance  of  the  under-tenancy 
by  distress,  if  the  under-tenant  refuses 
to  acknowledge  him  as  landlord,  or  pays 
under  threat  of  distress.  720 

3.  Although  the  under-tenant  still  retains 
the  possession.  Burne  v.  Richardson,  ih, 

DISTRINGAS, 
See  Practice,  1. 


Gregory  v.  Henderson* 


772 


DISTRESS. 


E 

EJECTMENT, 

And  see  Evidence,  I.  1,  2.  Occupancy, 
1.  Practice,  VII.  5 

I*  It  is  not  necessary  in  ejectment  to  aver 
the  premises  to  be  in  a  parish.         671 

2.  If  they  are  described  as  being  in  the 
parish  of  A*  and  B.  the  Court  will  con- 
strue it  to  mean  part  in  the  parish  of  A. 
and  part  in  B»,  B.  being  the  name  of  a 
parish.  Goodtitle,  Lessee  qfBremridgc 
V.  Walter.  ib. 

3.  In  a  country  ejectment  the  notice  to 
the  tenant  in  possession  may  be  to  ap- 
pear in  the  next  issuable  term,  and 
judgment  against  the  casual  ejector 
may  be  moved  for  in  that  term.  Doe, 
on  Demise  cf  Clarke  v.  Roe.  738 

EMBEZZLEMENT, 
See  Felony,  1. 


ENEMY, 

See  Alien  Enemy.  Licence  to  Trade. 
1.  Held  that  trespass  would  not  lie  against  f 

a  landlord  who  occupied  an  apartment   EQUITABLE   INSURANCE  OFFICE^ 
over  a  mill  demised  to  his  tenant,  from  See  Insurance,  III.  5. 

which  it  was  divided  only  by  a  boarded 

floor  without  any  ceiling,  for  taking  up  ERROR, 

the  floor  of  his  own  apartment  and  en-  See  Inquiry.  Writ  of,  1. 

Vol.  IV.  '  3  N  ESCAPE. 
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ESCAPE. 
A  iheriffwho  carries  a  prisoner  taken  in 
execution  to  a  lock-up-house  vtthin 
his  own  bailiwick,  and  keeps  him  there 
14  days  before  the  return  of  the  writ, 
ii  not  theiebf  guilty  of  an  escape. 
HouldUch  V.  hirch.  Page  GOS 

EVIDENCE. 
I.  Of  the  competency  qf  ike  witneHes. 
IL  Of  the  evidence  of  particular  facti  or 
aoermentt. 

III.  Of  ttamp*. 

IV.  Secondary  evidence,  when  admissible. 

I.    Ad  *ee  Practice,  IV.  I. 

1 .  The  declaralions  of  s  deceased  occupier 
of  land,  of  whom  he  held  the  land,  are 
evidence  of  the  seising  of  that  person. 

te 

5,  But  it  must  first  be  shewn  that  the  laml 
the  decetued  occupied  was  the  land  nov 
in  tfae  tenant's  possession.  Peaceable  oi 
tie  demise  qf  Uncle  v.  Watson,  tb 

3.  In  an  action  of  trover  for  a  horse,  a  wU 
ness  is  competent  to  prove  that  thi 
Hainti  IT  agreed  that  he  (  witness)  should 
take  the  horse  as  a  security  for  money- 
due  to  him  from  the  Plaintifl^ 
should  sell  it  if  the  money  was  not 
on  a  day  certain,  which  being  the  i 
the  witness  acccK^ingly  sold  the  horie 
to  the  Defendai^t ;  for  the  verdict  <i>- 
tained  on  his  evidence  will  not  avail  hi: 
in  an  action  to  be  brought  against  hi 

'  by  the  Plaintiff.    Nii  v.  Cuaiag.       1 

4.  A  creditor  who  lias  assigned  his  debt 

B  competent  witness  to  increase  the  fund 
out  of  which  tlie  debt  is  to  be  paii]. 
Heath  V.  Hall.  3^G 

6.  In  an  action  against  the  acceptor  of  a 
bill  accepted  for  the  accommodation  of 
the  drawer,  the  drawer  is  not  a  compe- 
tent witness  to  prove  that  the  bolder 
came  lo  the  bill  on  usurious  considcn- 
(ion ;  because  be  does  not  stand  indifk- 
renily  liable  to  the  holder  and  the  ac- 


ceptor :  for  the  holder  csn  ncorar  a- 
gainst  him  only  the  contenU  of  the  bill; 
the  acceptor  is  entitled  to  recover  agahut 
him  both  the  amount  of  the  bill,  and 
alra  all  damages  he  may  have  sustained, 
including  the  costs  of  the  action  against 
himself.     Jones  v.  Brooke.       P^e464 

6.  In  an  action  upon  a  joiot  contract 
against  two,  one  who  has  su&red  judg- 
ment  by  default  is  not  admissible  as  a 
witness  against  the  other,  to  prove  that 
be  joined  in  the  contract.  752 

7.  Because  if  the  Plaintiff  tucceeded  m 
the  action,  the  witness  would  <4itain  bj 
means  of  his  own  testimony  contrilM>- 
tion  against  the  other.  Brotm  v.  Bmtn. 
and  Another.  ib. 

II.  And  see  Mesne  PaOFiTs,  1, 

1.  Proof  of  the  delivery  and  payment  rf« 
check  to  the  PlaintiS^  is  not  soffiacDt 
evidence  of  a  debt  in  order  to  support  i 
sett-ofn  unless  it  be  shewn  upon  what 
consideration  and  under  what  circum- 
stances It  was  fpven.  Auberl  v.  Waii- 
9S3 

3.  If  the  Defen<)aht  on  a  policy  would  im- 
pugn the  Plaintiff's  right  to  recover  for 
a  loss  by  capture,  on  the  ground  that  the 
condemiiatioh  tippears  by  the  seotencc 
bf  a  foreign  court  to  have  proceeded 
on  the  want  of  certain  documents,  which 
the  Plaintiff  ought  to  have  provided,  it 
is  for  the  Defendant  to  afaew  by  evi- 
dence, the  foreign  faw,  or  treaty,  wtucb 
renders  such  documents  neceanry.  ^ 
C^eminant  v.  Pearson,  867 

S.  Where  a  common  ci^ias  is  wed  out 
within  the  time  limited  by  the  sutaie, 
and  the  Plain  tiff  declares  on  it  in  a  }«' 
lam  action,  it  is  not  necessary  to  cooaect 
the  declaration  with  the  writ  bj  any 
other  proof  than  the  production  of  ibe 
writ,     Hutchituon  v.  Piper,  Wi    , 

k.  To  prove  a  petitioning  creditor'*  i^ 
an  account  signed  by  the  bankrupt, 
charging  himself  with  a  balance  brought 
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over  on  a  day  before  the  bankruptcy,  it  not 
adnrifisibieeridence,  without  positive  proof 
that  the  bankrupt  allowed  the  account 
before  the  bankruptcy.  Hoare  v.  Cory- 
ton,  Page  560 

5.  The  original  certificate  of  a  ship^s  regis- 
try is  no  evidence  for  the  Plaintiff  upon 
a  policy  of  insurance,  that  the  interest 
in  the  ship  is  in  the  persons  in  whom  it 
is  averred,  and  for  whom  he  effected  the 
insurance  as  agent.  652 

6.  Property  in  a  ship  must  be  proved  by 
evklence  of  possession  in  the  Plaintiff) 
his  vendors,  or  bailees,  accompanied 
with  a  certificate  of  registry.  PiWe  v. 
Anderson,  ib, 

7.  The  certificate  and  affidavit  of  a  ship's 
registry  are  not  evidence  to  charge  as 
owners  any  of  the  persons  therein  named 
as  such,  ottier  than  those  who  have  join- 
ed in  the  affidavit  on  which  the  registry 
is  obtained.     Cooper  v.  South.         802 

• 
III. 

And  see  PaACTicE,  IV.  14.  iNsuaxNCE, 
L  !•  Bill  OF  Exchange,  5.  Fines, 
Amendment  op,  19,  20,  21. 

1.  A  deed  which  is  produced,  stamped 
with  the  stamp  required  by  48  G.  3.  c, 
149.,  is  admissible  in  evidence,  although 
it  has  not  affixed  the  deed  stamp,  of  less 
value,  required  by  the  statutes  in  force 
at  the  time  when  such  deed  was  execu- 
ted. Doe,  on  Demise  qf  Dyke,  v*  Whit' 
tingham,  20 

2.  The  appointment  of  an  umpire  made 
in  writing  by  two  arbitrators  requires 
no  stamp.  Routledge  v.  JTiomton,     704 

IV. 

And    see   Fines,  Amendment  op,  19, 
20,  21. 

1.  Letters  of  an  agent  to  his  principal,  in 
which  he  is  rendering  him  an  account 
of  the  transactions  he  has  performed  for 
him  are  not  admissible  in  evidence 
against  the  principal.  511 


2.  Letters  written  by  an  agent  in  making 
a  contract,  which  form  part  of  the  con- 
tract or  of  the  res  gesta,  are  admissible 
in  evidence  against  the  principal.  Lang" 
horn    V.  Alinut,  Page  51 1 

S,  The  letters  of  an  agent  of  the  assured  in 
a  foreign  country,  stating  the  contents 
of  letters  from  another  agent  of  the  as- 
sured, are  not  evidence  against  the  prin- 
cipal.   Kahl  V.  Jansen.  565 

4.  Letters  written  to  the  assured  by  his 
agent  or  correspondent  on  the  copti- 
nent,  are  not  admissible  as  evidence 
against  him*    Reyner  v.  Pearson.    662 

5.  The  entry  in  the  South  Sea  Ccmpcmy*s 
books  of  the  minutes  of  a  licence  granted 
by  them,  is  admissible  in  evidence,  as 
being  a  declaration  adverse  to  their  in- 
terest, without  calling  as  a  witness  the 
officer  who  made  the  entry.  Hodson  v. 
Fullarton,  787 

EXCHEQUER, 
See  Attorney,  3,  4. 

EXCEPTION, 
See  Trees. 

EXECUTION  OF  POWER, 
See  Power,  1,    Coptbold,  4. 

EXECUTION, 

See  Foreign  Attachment,  1.  Fraudu- 
lent Conveyance,  1. 

1.  A  sheriff  having  entered  at  the  open 
doors  of  an  house,  need  not  demand  to 
have  the  inner  doors  opened  to  him  be- 
fore he  breaks  them,  in  order  to  take 
under  a  writ  o{  fieri  facias,  goods  which 
are  within  them*  619 

2.  A  sheriflT  may  enter  a  hoMe  to  search 
for  the  body  of  a  debtor,  under  a  writ 
ot  capias  ad  sati^aeiendum,  Huichinson 
V.  Birch.  ib. 

3  N  2        EXECUTOR. 
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EXECUTOR  AND  ADMINISTRA- 

TOR, 

And  see  Practice,  V.  5.  VII.  8.  Attor- 
ney's BlLL»  9. 

An  executrix  gave  an  acceptance  for  a 
debt  due  from  her  testator,  taking  an 
engagement  from  the  drawer,  to  renew 
the  bill  from  time  to  time,  until  suffi- 
cient effects  were  received  from  the  es- 
tate of  the  testator.  Held  that  this  meant 
sufficient  effects  in  the  ordinary  course 
of  administration ;  and  that  she  had  not 
precluded  herself  from  first  applying 
assets  to  pay  3000/.  to  trustees  for  her 
own  use  in  discharge  of  a  bond  given 
by  her  husband  before  marriage  to  that 
effect,  before  she  paid  the  acceptance. 
Bowerbank  v.  Monteiro.         Page  844 


Larceny,    1. 


F 

FACTOR, 
See  Lien. 

FELONY, 

And  see   Indictment,    1. 
Practice,  VII.  6. 

1.  A  stockbroker  having  advised  a  propri- 
etor of  stock  as  to  the  proper  time  of 
disposing  of  it,  sold  the  stock  for  him, 
and  received  the  proceeds.  The  princi- 
pal instructed  him  to  purchase  exche- 
quer bills  to  the  amount,  but  it  being 
too  late  an  hour  on  that  day,  the  broker 
lodged  the  money  with  his  own  bankers, 
and  gave  the  bankers  of  his  principal  a 
check  for  the  amount.  On  the  follow- 
ing day  the  principal  drew  a  check  on 
his  bankers  for  a  larger  sum,  and  gave 
it  to  the  broker  to  purchase  exchequer 
bills.  The  broker  received  of  them 
bank  bills  for  the  check  ;  with  a  part  he 
bought  exchequer  bills  for  his  principal, 
Aiid.  delivered  them  to  the  bankers  of  the 
principal,  and  with  part  of  the  residue 

7 


he  paid  for  American  stock  and  foreigo 

coin,  which  he  bad  preTiooslj  purcbh 

ed  with  intention  to  afascoiidy  and  paid 

away  the  rest  in  discharge  of  otherddib 

of  his  own,  and  absconded.     Held  tfait 

this  was  no  felony.     Rex  v.  H^altL 

P^2S8 

2.  If  a  person  engraves  a  counterfeittep 

similar    in   some     parts,  dissimflr  n 

others,  to  the   legal  stamp,  and  ceiDg 

out  the  dissimilar  parts^   utten  the  «- 

milar  parts  as  genuine,  conceiiing  the 

space  whence    the    dissimilar  put  ii 

cut  out ;  this  amounts  to  a  forgeiy  ud 
uttering. 

FELONY,  SUSPICION  OF, 
See  Arrest,  1,  2,  3. 

FEME  COVERT, 
See  Copyhold,  4. 

FINES  AND   RECOVERIES,  PIAC 
TICE  OF  PASSING. 

1.  The  acknowledgment  of  the  wamoiof 
attorney  for  soflering  a  recovery  mA 
be  before  the  return  of  the  summcu ; 
and  if  not,  it  would  be  error.  Ami^- 
mous.  iH 

2.  The  concord  of  a  fine  being  lost  bdoR 
it  passed  the  custos  brevium  office,  tbe 
Court  suffered  a  new  concord  and  k- 
knowledgment  to  be  prepared,  and  the 
fine  to  be  perfected.  Wright,  Plahttif; 
Wright,  Deforciant.  l« 

3.  Notarial  seal  dispensed  with  in  taking 
the  acknowledgment  of  a  vouchee  io  t 
country  where  the  notaries  do  not  bk  i 
seal.  Price,  Demandant ;  William,  K- 
nant;  Lord  Somers,  and  Cox,  VotidM. 

4.  Under  the  rule  of  Court,  Hilary  W 
Geo.  3.,  attomies  of  tbe  Court  of  gro^ 
sessions  in  Wales  are  not*  competent  t» 
take  the  acknowledgment  of  a  wamiit 
of  attorney  for  sufiering  a  recofcif* 
Mullins,  Demandant.  iM 

5.1k 
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5.  The  day  upon  which  an  acknowledg- 
ment was  t^en,  being  left  blank,  was 
permitted  to  be  supplied  by  affidavit. 
Lane  v.  Bennett.  Page  589 

€.  Where  the  tenant  should  have  appeared 
in  Hilary  term,  and  he  did  not  appear 
till  Easter  term,  the  Court  would  not 
permit  the  appearance  to  be  entered 
as  of  Hilary  term.  Buzzard,  Deman- 
dant;   Ware,  Tenant;  Baxter,  Vouchee, 

ih. 

7.  In  a  recovery  the  attorney  upon  the  re- 
cord cannot  be  a  commissioner  for  tak- 
ing the  acknowledgment  of  the  waurrant 
constituting  himself  the  attorney.  Shaw, 
Demandant ;  Ware,  Tenant ;  Clulow, 
Vouchee.  390 

8.  All  fines  to  be  left  at  the  chirographer's 
office  within  14  days  after  passing  the 
King's  silver  office,  on  pain  of  contempt. 
Regula    Generalis.    Trin.    T.  52  G.  3. 

600 

9.  If  an  attorney  employed  to  levy  a  fine, 
mislays  the  papers,  and  does  not  com- 
plete it  within  the  time  required  by  the 
rule  of  Court,  Trinity  term  52  G.  3. 
the  Court  will  not  permit  the  fine  to  be 
afterwards  perfected,  but  will,  if  all  the 
parties  be  alive,  direct  a  new  fine  to  be 
levied  at  the  expence  of  the  attorney. 
Stone  V.  Stone,  ih, 

10.  Where  a  recovery  had  failed  to  be 
completed  in  the  term  in  which  it  was  | 
intended  ;  through  the  refusal  of  one  of 
the  vouchees  to  accede  to  it,  the  Court, 
in  a  subsequent  term,  for  the  benefit  of 
the  other  parties,  permitted  it  to  be 
completed.  Wardale,  Demandant ;  Bell, 
Tenant  ;  Robinson,  Vouchee.  618 

11.  The  affidavit  of  the  taking  the  ac- 
knowledgment for  a  recovery  must  state 
that  the  party  knew  it  was  for  the  pur- 
pose of  suffering  a  recovery.  Bleasdale, 
Demandant;  Alexander,  Tenant;  Eyre 
and  others,  Vouchees.  737 

12.  If  an  estate,  of  which  a  recovery  is 
fiufFered,  lies  in  two  counties,  there  must 


be  a  separate  affidavit  of  the  caption  in 
each  county.  Lee,  Demandant ;  Rash- 
leigh.  Tenant;  Rashleigh,  Vouchee, 

Page  736 
13.  One  of  several  conusors  having  been 
misnamed  in  one  precipe  and  writ  of  rfe- 
dimus  protestatem,  under  which  his  ac» 
knowledgraent  had  been  taken,  and  he 
having  acknowledged  under  a  new  pir- 
cipe  ^nd  dedimus  protestatem,  in  which 
he  was  rightly  named,  but  to  which  the 
acknowledgment  of  another  of  the  conu- 
sors, who  was  then  abroad,  could  not  be 
obtained,  the  Court  permitted  one  fine 
to  be  compounded  of  the  acknowledg- 
ments under  the  two  several  writs,  but 
at  the  peril  of  the  parties.  Sewell^ 
Plaintiff ;  Fleming,  Williams,  and  others, 
Dtforciants.  817 . 

FINES  AND  RECOVERIES,  AMEND- 

MENT  OF. 

1.  Recovery  amended  by  substituting  the 
name  of  the  attorney  for  the  name  of 
the  vouchee,  which  had  by  mistake  been 
inserted  in  the  place  of  the  attorney's 
name.  Shaw,  Demandant ;  Leblanc,  Te* 
nant ;  Ramsay  and  Wife,  Vouchees.      98 

2.  The  Court  refused  to  alter  a  recovery 
by  substituting  one  joint-tenant  to  (he 
precipe  for  his  companion.       '  Dc- 


mandant ;    Busswell,    Tenant ; 
Vouchee. 


101 


3.  Recovery  amended  by  inserting  more 
acres  of  land,  there  being:  an  excess  of 
acres  of  wood  and  meadow,  and  too  few 
of  land.  Strong,  Demandant ;  Still,  Te- 
nant;  Drake,  Vouchee.  155 

4.  In  applying  to  amend *a  recovery,  it  is 
not  necessary  to  shew  the  title  to  the 
Court,  further  back  than  a  seisin  in  tail 
of  the  vouchee.  Simcox,  Demandant  ; 
Wakrford,  Tenant ;  Marshall,  Vouchee. 

ib. 

5.  The  concord  of  a  fine  being  lost  before 
it  had  passed  the  custos  hrevium  office, 
the  Court  permitted  a  new  concord  and 

acknowledgment 
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acknowledgment  to  be  prepared,  and  the. 
fine  to  be  perfected.     Wright,  Plaintiff; 
Wright,  Drforciant.                  Page  198. 
•6.  Warrant    of   attorney  in  a    Recovery 
amended  by  inserting  an  additional  chris- 
tian name  of  the  vouchee. O'Brien, 

Vouehte.  196 

7.  Recovery  amended  by  transposing  the 
christiao  name  of  the  demandant.  Shep^ 
herd,  Demiindant ;  JameUf  Tenant ; 
Boughton,  Vouchee.  326 

8.  Recovery  amended  by  inserting  the 
tithes  ({f  Wroxham,  virhere  possession  had 
followed  the  deed  ever  since^  and  the 
tithes  appeared  to  be  intendfid  to  pass 
recovery.  Collyer,  Detnandant;  Lord 
CkeMterfield,  Vouchee.  ib. 

9.  The  belief  of  a  person  not  born  when 
the  recovery  was  suffered,  that  certain 
estates  were  intended  to  pass,  suffices  for 
amending  a  recovery,  if  the  deed  coun- 
tenances the  belief,  and  the  possession 
has  gone  accordingly.  ib. 

10.  Recovery  amended  by  insertion  of  a 
parish  in  which  a  certain  close  lay,  the 
close  being  named  in  the  deed  declaring 
the  uses,  but  the  parish  being  no  other- 
wise named  in  the  deed  than  by  refer- 
ence to  a  map  in  the  margin,  on  which 
the  name  of  the  close  and  parish  were 
marked  together.  Baxter,  Demandant ; 
Baxter,  Tenant ;  Newman,  Vouchee,  249 

11.  Fine  amended  by  inserting  the  word 
advowson,  the  word  rectory  being 
thought  insufficient.  Manlcy  v.  Tatter^ 
sail.  231 

12.  Recovery  amended  by  increasing  the 
number  of  17  messuages  which  had  ori- 
ginally been  all,  to  43,  into  which  num- 
ber they  had  been  subdivided.  Home, 
Demandant;  Rossiter,  Vouchee,         366 

13.  In  a  fine  where  the  original  writ  is  in- 
sensible, the  Court  will  permit  it  to  be 
amended.  Cook,  Plaintiff:  Milks,  De- 
forciant, 644 

14.  Where  a  deed  leading  the  uses  of  a 
fine  no  otherwise  ascertained  part  of  the 
priunises  omitted  in  the  fine  than  by  re- 


ferring to  a  devise,  which  icferrdtei 
deed  of  partnership,  which  cootakxd  a 
covenant  to  purchase  lands,  whid)  co1^ 
nant  had  been  performed,  and  hadiU 
been  purchased,  the  fine  was  peniod 
to  be  amended  by  die  inaertioo  of  die 
lands  so  purchased  thereunder.  P^7(R 

15.  Fine  amended  by  insertion  of  aefij- 
erected  works  and  huildings.         A- 

16.  Fine  amended  in  clerical  ni^nio% 
which  made  it  insensible.  d> 

17.  A  writ  of  covenant  cannot  betafr 
ferred  from  one  coanty  to  aooClKf,  dot 
can  parishes  comprised  in  wrong  cflio- 
ties  be  transposed  to  the  right  coooties. 

k 

18.  But  additional  parishes  in  the  aae 
county  may  be  inserted,  where  it  iiiea 
by  a  clear  relation^  that  land  in  time 
parishes  was  intended  to  pass.  GjSt. 
Yeates,  ^ 

19.  Recovery  amended  by  increMngtk 
quantities  of  specific  closes,  descrilieiii 
the  deed  as  being  of  smaller  tbnlk 
tcue  quantities.    Alexander,  DemnhL 

20.  Where  lands  in  two  parishes  fcre 
conveyed  as  lying  in  the  parish  of  ^-» 
which  was  the  true  name  of  neither  of 
them,  nor  of  any  parish^  but  was  m  »i* 
dition  equally  applicable  to  both,  the 
Court  permitted  both  parishes  to  be  a^ 
ded  to  an  old  recovery.  Jacob,  Dow 
da^U ;   Duke  of    Devonshire,   Voack:. 

737 

21.  The  Court  will  not  amend  a  reayidj 
by  inserting  more  parishes  unless  it  be 
irresistibly  clear  that  the  land  io  those 
parishes  passed  by  the  deed.  7^ 

22.  Although  the  intention  to  pass  then 
be  sworn  to,  and  the  construction  of  the 
deed  at  the  worst»  is  only  doubtful,    i^ 

23.  But  where  the  deed  clearly  puts 
them,  omitted  parishes  may  beadde^ 
Kinderley,  Demandant;  Domvilie,  ft- 
nant  ;  Sir  C.  W,  Ban^fylde,  a^d  Ge9.W. 
Banfylde,  Esq,  Vouchees.  A 

24t.  ConveyMB 
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24.  Conveyance  to  make  a  tenant  to  the 
precipe  of  the  vouchees  manor  of  J,  in 
the  parish  of  B.,  and  of  all  his  manors 
and  lands  in  £.,  or  in  any  town  or  towns 
next  or  near  adjoining  thereto.  Reco- 
very of  the  manor  of  J,,  in  the  parish  of 
jB.,  amended  by  inserting  six  other  pa- 
rishes, upon  affidavit  that  the  manor  of 
J.,  extended  into  tliose  six  parishes,  that 
they  were  adljoining  to  B.,  and  that  the 
vouchee  had  exercised  ownership  over 
those  parts  before  the  sale  and  not  since, 
and  that  they  were  intended  to  pass. 
Colville,  Demandant.  Page  749 

^.  Where  the  deed  to  make  the  tenant  to 
the  precipe  '}&  lost,  a  recovery  is  not  to 
be  amended  by  an  attested  copy  of  that 
deed.  798 

26.  Nor  by  an  office  copy  of  the  enrol- 
ment of  that  deed.  t^. 

97,  But  It  may  be  amended  by  the  enrol- 
ment itself  being  brought  into  Court. 
Dawney,  Demandant ;  Newsome,  Tenant ; 
Lord  Doume,   Vouchee,  ib. 

28.  Original  writ  and  other  proceedings  in 
a  recovery  amended  by  inserting  the 
county  of  the  town  of  S.  for  the  county 
of  S,  Rashleigh,  Demandant  ;  Lee,  Te- 
nant; Smith,  Voucftee.  855 

FIRE, 
See  Repairs,  1,  2. 

FOREIGNER, 
See  Alien  Enemy.     Licence  to  Trade. 

FORFEITURE, 
See  Re-entry.     Repairs. 

FORGERY, 
See  Felony,  2.    Indictment,  1. 

FORMEDON, 
See  Limitation  of  Actions. 

-  -      -   '  ^  », 
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FOUNDLING  HOSPITAL. 

Under  the  Foundling  Hospital  paving  act* 
34  G.  3.  c.  96.  the  landlord  of  a  new- 
built  house  is  not  liable  to  be  rated  for 
it  before  it  is  inhabited.  Mayor  v. 
Knawler.  Page  635 

FRAUDS,  STATUTE  OF, 

See  Agreement,  I,  2.  Auctioneer,  l, 
2,  3,  4. 

FRAUDULENT  CONVEYANCE, 

A  creditor  having  taken  in  execution  the 
goods  of  a  Defendant  who  had  confessed 
judgment,  and  having  herself  bought 
them  by  public  auction,  and  taken  a 
bill  of  sale  for  a  valuable  consideration 
from  the  sherifi^  and  let  the  goods  to  the 
former  owner  for  a  rent,  which  was  ac- 
tually paid,  has  a  title  which  cannot  be 
impugned  as  fraudulent  by  other  credi- 
tors having  executions  against  the  same 
Defendant.     Watkint  v.  Birch.       j^ 

FREIGHT. 

1.  The  bill  of  lading  of  a  cargo,  shipped 
at  Danttic  on  board  a  Prumdn,  expreaa- 
ed  it  to  be  1000  lasts  in  9092 'bag«. 
The  consignee  had  purchased  it  for  that 
quantity,  English  measure,  but  it  did 
not  amount  to  that  qiiantily  by  the 
Danttic  measure,  which  is  larger :  Held 
that  the  master  was  entitled  to  freight 
according  to  the  measure  in  the  bill  of 
lading,  s^d  exceeding  the  Damttic  mea- 
sure.    Moller  V.  Living.  103 

2.  The  owner  of  a  vessel  and  part-owner 
of  the  cargo  sanctioning  a  plolge  by  his 
partners  of  the  bills  of  lading,  which 
were  signed  for  the  delivery  of  the 
goods  on  payment  of  freight,  pledges 
the  goods  and  the  freight  of  them  toge- 
ther, unless  the  freight  be  expressed  to 
be  excepted.  Grote  v.  Milne.        133 

FRUIT 
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FRUIT  TREES, 

SccTtLEESf  I, 


G 

GAMING, 

See  Money  had  and  received,  S,  3,  5. 
Judgment,  2. 

GOODS  SOLD  AND  DELIVERED, 

See  Money  paid,  L  Interest  of  Mo- 
ney, 4.    Trover,  2. 

1.  A.,  a  merchant  purchases  goods  of  B,, 
for  the  use  of  C,  who  is  present  and 
selects  the  goods,  and  stipulates  with  B, 
the  price  and  other  terms  of  the  pur- 
chase. A,  credits  B.  with  the  amount, 
and  debits  C  with  the  amount  and  a 
commission.  B,  credits  A,  in  his  books 
find  invoices.  B.  cannot  recover  the 
price  of  the  goods  against  C.  Addison  v. 
Gandassequi,  PsLge  574 

2.  Where  one  person  purchases  goods^  and 
another  is  afterwards  permitted  to  share 
in  the  adventure,  the  vendors  cannot  re- 

;  cover  against  such  other  person  for 
the  price  of  the  goods.  Young  v.  Huu" 
ter.  583 

GOODS  AND  CHATTELS,  PRO- 
PERTY  IN, 

See  Trover,  1. 

GUARANTY, 
Sec  Lien,  1.    Bond,  1. 

GUARDIAN, 
See  Practice,  II.  5. 


H 

HORSE   RACE, 
See  Money  had  and  received,  2. 


ILLEGAL    CONTRACT, 

See  Money  had  and  received,  1,  %  3, 5. 
Bastardy  Bonds.  Judgment,  2.  Li- 
cence TO  Trade. 

IMPRISONMENT, 

See  Arrest,  1.  Pleaded,  IV.  1,  2,  3. 
Army,  1,  2, 3,  4.    Privilege^  L 

INDEBITATUS  ASSUMPSIT, 
See  Assumpsit. 

INDEMNITY  BOND, 
See  Bond,  1,  2. 

INDICTMENT, 
See  Felony. 

In  describing  the  ofifence  of  forging  a 
stamp,  it  is  enough  to  describe  it  as  a 
stamp  provided  and  used  in  pursuance 
of  an  act  of  parliament,  without  setting 
out  the  impression  or  inscription,  or 
naming .  the  amount  of  duty  denoted 
thereby.    Rex  v.  Collicoii.       Page  300 

INFANT, 
See  Covenant,  1.     Pleader,  III.  1. 

INQUIRY,  WRIT  OF. 

After  an  award  of  a  writ  of  inquiry  of  da- 
mages, if  final  judgment  be  given  for 
a  certain  sum  with  the  Plaintiff's  asseot, 
it  is  no  cause  of  error,  although  the  re- 
cord contain  no  entry  of  any  inquisition 
executed.  Gould  v.  Hammersley,  in 
Error.  148 

INROLMENT, 
See  Fines,  Amendment  of,  19,  20,  21. 

INSOLVENT, 
See  Bail,  II.  1.     Annuity,  5. 
The  Court  will  not  grant  a  one-day  rule 
with  only  one  day's  notice  to  discharge 

til 
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an  insolvent  debtor^  though  it  is  prayed 
for  on  the  last  day  but  one  of  the  term. 
Ananynums.  Page  588 

INSTALMENT, 
See  Defeazance. 

INSURANCE. 

I.  Of  the  validity  of  the  insurance, 
II.  Of  t fie  eject  of  a  valid  insurance. 

III.  Of  the  acU  of  the  insured. 

IV.  Return  qf  premium. 

V.  Of  the  construction  of  particular  ex- 
pressions in  a  policy. 
VL  Qf  the  relative  rights  of  assured,  bro- 
ker and  underwriter. 

I.  And  see  Licence  to  trade,  I,  2,  4,  5, 
6,  9, 10,  II,  12.     Convoy,  I,  2, 3, 4, 5. 

1.  A  policy  was  efiectedn^^four  guineas 
per  cent,  on  hemp  markedT^^And  valued, 
with  certain  returns  of  premium,  upon 
arrival  at  certain  ports,  and  warranted  to 
sail  before  the  20th  of  August,  which 
was  a  summer  risk  and  premium.  By  a 
memorandum  indorsed  the  underwriter, 
for  four  guineas  additional  and  the  re- 
turn of  5s.  less  for  arrival,  absolved  the 
assured  from  the  warranty  of  sailing  be- 
fore 20th  Augusti  so  making  it  a  winter 
risk,  and  withdrew  the  mark  of  the 
hemp.  Held  that  these  were  not  such 
alterations  of  the  subject-matter  insured, 
and  of  the  terms  of  the  policy,  but  that 
they  might  be  made  by  stat*  35  G.  3. 
c.  63.  s.  13.,  without  any  new  stamp. 
Hubbard  v.  Jackson.  169 

2.  If  a  policy  is  executed  in  the  printed 
form,  without  any  specific  subject  of  in- 
surance being  inserted  in  writing,  and 
the  subject-matter  is  afterwards  added  in 
writing,  and  the  addition  signed  by  some 
of  the  underwriters  only,the  assured  can- 
not recover  against  those  underwriters 
who  do  not  so  sign,  on  the  contract,  as  it 
stands  altered  by  the  insertion.  Lang- 
horn  V.  Cologan.  330 


3.  A  policy  at  and  from  6.  on  goods,  be- 
ginning the  adventure  from  the  loading 
on  board  the  ship,  will  not  protect  goods 
laden  on  board  before  the  ship's  arrival 
at  G.    Langhom  v.  Hardy,    Page  628 

4.  If  a  British  subject,  purchasing  by  the 
king's  licence,  a  hostile  built  vessel, 
which  is  not  entitled  or  required  to  have 
a  British  register,  charters  her  on  a  voy- 
age out  to  the*  Azores  and  home,  and 
sends  her  to  sea  with  a  crew  in  which 
there  is  not  the  proportion  of  BritiA  ma- 
riners required  by  stat.  12  Car.  2.  c«  IB. 
#.  14. :  this  does  not  avoid  a  policy  on 
the  outward  part  of  the  voyage,  because 
non  constat  that  the  owners  will  not  ob- 
tain a  due  proportion  of  British  seamen 
before  her  return.  856 

5.  Nor  is  an  objection  to  the  same  policy, 
that  she  is  foreign  built,  for  lield«  that 
the  stat  49  G.  3.  c.  60.  #.1.  authorizes 
the  ships  of  any  country  in  amity,  by 
the  king's  licence,  to  bring  foreign  pro* 
duce  to  England,  though  not  English* 
built  or  registered,  contrary  to  s».  3  & 
10.  of  the  sUt.  12  Car.  2.  c.  18. ;  and 
that  a  ship  purchased  by  a  British  sub- 
ject from  an  enemy  with  licence,  is  the 
ship  of  a  country  in  amity;  and  non 
constat  that  a  licence  to  import  will  not 
be  obtained  before  the  act  of  importa- 
tion is  complete.  H, 

6.  And  for  the  same  reasons,  the  insurance 
on  the  homeward  part  of  the  voyage  was 
not  illegal.  ih. 

7.  If  a  master  sails  under  a  charter-party, 
stipulating  for  a  voyage  of  which  a  part 
is  illegal,  semble  that  this  does  not  pre- 
vent his  insuring  on,  nor  subject  him  to 
forfeiture  for  the  part  antecedent  to  the 
illegal  act,  for  as  he  cannot  be  compelled 
to  perform,  nor  enforce  the  payment  of 
freight  on  the  illegal  part  of  the  adven- 
ture, it  may  be  presumed  that  he  will 
abandon  it.  Semble.  SeweU  v.  Jhc  Ro^ 
Exchange.  ib» 

11.  And 
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H.  And  me  Convoy,  1, 3,  3, 4,  5.    Ships 
Ragistrt^I.  Evidence,  II.  2.   Money 
hap  and  eeceived,  4.   evidence,  ii.  5.  ; 
Contribution,  2. 

1.  The  accident  that  an  owner  has  efi&cted 

an  insurance,  does  not  impeach  his  ri^t 

to  recover  general  average.      Price  v. 

^NobU.  Page  123 

S.  The  lability  of  the  underwriter  is  not 
restricted  to  the  single  amount  of  his 
subscription,  but  he  may  be  subject 
either  to  several  average  losses,  or  to  an 
average  lofls  and  total  loss,  or  to  money 
e^^pended  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  the 
ship,  to  a  much  greater  amount  Uian  the 
aiAscription ;  and  it  shall  bq  recover- 
able as  an  average  loss.  Le  Cheminant  v. 
fVonoii.  367 

5.  'Whether  in  a  case  where  the  assured 
faad  no  interest  in  the  property  insured, 
but  has  recovered  against  the  under- 
writers, who  were  not  aware  of  that  de- 
fence, die  underwriters  can  recover  back 
from  the  assured  what  he  has  obtained 
by  his  judgment,  ^anre.  Grant  v.  Hill. 

386 
4.  Under  a  liberty  to  touch  and  stay  at  all 
ports  for  all  purposes  whatsoever,  the 
stay  must  be  for  some  purpose  connect- 
ed with  the  furtherance  of  the  adven- 
ture. 511 

6.  Whether  the  purpose  is  within  the  scope 
of  the  policy,  is  a  question  for  the 
Court.  ib, 

6,  The  policy  not  limiting  the  time  of  stay, 
-whether  a  ship  has  staid  an  unreasonable 
time,  is  purdy  a  question  for  the  jury. 
Langhorn  v.  Aibiutt.  ib, 

7.  A  cargo  insured  by  a  valued  policy  was 
coQGscated  and  soid;  but  the  enemy 
permitted  the  foreign  consignee  to  re- 
tain from  the  proceeds  the  amount  of 
his  acceptances ;  the  assured  not  having 
abandoned,  the  losfr  became  partial  only, 
and  the  assured  was  entitled  to  recover 
from  the  underwriter  a  sum  bearing  the 


same  proportion  to  his  subscription  as 
the  loss  ultimately  sustained  bore  to  the 
whole  value  in  the  policy.  Goldsmid  v. 
Gillies.  Page  803 

III.  And  see  Licence  to  Trade. 

1 .  A  broker,  in  pursuance  of  instructions 
previously  received  from  Sunderland, 
effected  a  policy  at  Lloyd's,  at  a  time 
when  a  letter  lay  on  his  table  at  the  coal 
exchange  unopened,  announcing  the 
ship's  loss.  Held,  the  jury  were  war- 
ranted in  finding  this  was  no  such  want 
of  diligence  as  avoided  the  policy.  Wak 
V.  Atty.  493 

2.  A  ship  was  insured,  warranted  free  of 
c^pUire  in  port.'  A  letter  announcing 
l^er  capture  stated  it  to  l^  in  port,  on 
which  the  underwriter  and  assured  ad- 
justed, the.^  iner  returned*  and  the  Ut- 
ter recei  i^  back,  the  premium.  It 
afterwards  appeared  the  capture  was  not 
in  port.  Held  that  the  assured  was  not 
precluded  by  the  adjustnaeot  and  re- 
payment from  recovering  on  the  policy. 

725 

3.  Whether  the  underwriter's  name  had 
been  struck  ofiTthe  adjustment  only,    ib, 

4.  Or  offthe  poUcy  also.    Reyncr  v.  Hall 

ib. 

5.  It  is  not  to  be  concluded  that  a  disorder 
with  which  a  person  is  afflicted  before 
he  efiects  an  insurance  on  his  life,  is  a 
"  disorder  tending  to  shorten  life"  within 
the  meaning  of  the  declaration  required 
by  the  Equitable  Insurance  Office,  from 
the  mere  circumstance  that  he  aAer- 
wards  dies  of  it,  if  it  be  not  a  disorder 
which  generally  has  that  tendency.  Wat- 
son V.  Mainwaring,  763 

6.  -If  a  vessel  brings  hither  from  an  ho^iie 
country,  under  a  licence,  a  cargo  of  enu- 
merated goods,  and  also  certain  other 
goods  not  licensed,  the  insurance  on  the 
licensed  goods  is  not  thereby  vitiated. 

793 

7.  In  1810,  it  was  lawful  for  a  Hambur- 

gkcr 
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gher  to  bring  goods  to  ibis  country  from 
a  hostile  port  under  strict  blockade. 
PiescheJl  v.  Allnui^.  Page  792 

S.  The  owners  of  a  vessd,  who  by  perform- 
ing the  legal  stipulations  of  a  charter- 
party>  provoke  confiscation  by  the  illegal 
and  piratical  act  of  a  foreign  ^tate^  do 
not  thereby  avoid  their  assurance.  Sew- 
ell  V.  Royal  Exchange  JLakurance  Com- 
par^.  856 

IV. 

1  •  Whether  upon  a  stipulation  to  return 
five  per  cent.,  if  saib  with  convoy  for 
Goitenburgh^  and  .arrives,  and  five  per 
cent,  more,  if  ^Is  for  her  port  of  deli- 
very, and  arrives,  a  return  of  premium 
be  due  for  her  arrival  at  Gaitenburgh, 
though  she  never  arrii'et  at  her  port  of 
delivery,  quare,  Leevin  v.  Cormac,    483 

S.  Where  a  total  loss  is  recovered,  there 
cannot  be  a  return  of  premium  for  con- 
voy, because  the  total  loss  includes  the 
entire  premium  added  to  the  invoice 
price.     Langhorny.AUnutt,  511 

S.  If  a  policy  be  avoided  by  a  misrepre- 
sentation made  without  fraud,  the  as- 
sured is  entitled  to  a  return  of  the  pre- 
mium.   Feix  V.  Parkinson,  640 

V. 

1.  A  loss  occasioned  by  another  ship  run- 
ning down  the  ship  insured,  through 
gross  negligence,  is  a  loss  by  perils  of 
the  sea.    Smith  v.  Scott.  126 

^.  A  policy  at  and  from  Martinique  and 
all  and  every  W49i  India  islands,  war- 
rants a  course  from  Martinique  to  islands 
not  in  the  homeward  voyage.  Bragg  v. 
Anderson,  229 

S,  A  policy  contained  «  warranty  by  the 
assured  against  confiscation  by  the  go- 
vernment in  the  ship's  port  of  discharge. 
A  vessel  destined  to  discharge  at  Pillau, 
anchored  two  German  miles  from  Pillau, 
three  miles  without  the  roadstead  where 
vesseb  unload  in  order  to  come  over  the 


bar  into  the  inner  baiiwor,  and  was  there 
captured  by  soldiers  coming  off  in  a 
boot  from  PiUau :  Held  that  this  loia 
was  not  within  the  ^warranty.  Levy  v. 
Vaugkan.  Page  387 

4.  If  a  vessel  is  taken  at  her  mooriogs, 
being  neither  within  the  capui  partus, 
nor  within  that  part  of  a  haisea  ndktre 
ships  unload,  the  underwriter  ia  not  dia- 
obarged  by  a  warranty  against  ^capture 
in  the  ship's  port  of  destinadon."  J&y- 
ser  V.  Scott.  660 

5.  Whetheraveaiel  warranted  freex>f  cap- 
ture in  port,  be  in  a  port  or  not  at  the 
ti  me  of  her  capture,  b  purdy  a  quettion 
of  fact  for  the  jury.    Bsyner  v.Feanon. 

66S 

6.  Whether  the  place  whore  «  veiad  caato 
anchor,  is  within  her  popt  of  discharge, 
is  a  fact  for  the  jury  not  a  4{iiaatKNi  of 
law*    Levin  v.  Newnhawu  "f  23 

VI. 

1.  Upon  an  action  against  the  underwriter 
for  a  loss,  the  underwriter  cannot  set  o^ 
the  premiums  although  they  hare  never 
been  paid,  unless  he  can  mdce  it  appear 
that  the  state  of  the  relative  accounts 
between  assured,  brdcer,  and  under- 
writer, is  such  as  to  take  the  case  out  of 
the  ordinary  rule,  which  is,  that  the  re- 
ceipt of  the  underwriter  for  the  prenrium 
is  conclusive  evidence  for  the  assured 

• 

tlidt  he  has  paid  the  premium  to  the  un- 
derwriter. De  Gaminde  v.  Pigou.     ^[46 

2.  A  broker  who  is  indebted  to  the  assig- 
nees of  a  bankrupt  for  premiums  due  to 
them  upon  poUcies  subscribed  by  th^ 
bankrupt  before  his  bankruptcy,  is  not 
entitled  to  set  off  returns  <^  preiniuma 
due  upon  the  arrival  of  ships  which  b^ve 
arrived  since  the  bankruptcy.  Goldmfid 
V.  Lyon.  J34 

3.  An  insurance  broker  who  is  indebted  to 
the  dfects  of  a  bankrupt  underwriter  fpr 
premiums,  cannot,  without  an  especial 
authority,  set  off  against  that  debt,  sumi 

due 
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due  from  the  underwriter  for  return  of 
premium.  Page  541 

4.  Whether,  the  returns  became  due  before 
the  bankruptcy,  ib. 

5.  Or  afler  the  bankruptcy.  Minett  v. 
Forrester,  ib. 

6.  An  underwriter  cannot  set  off,  as  a  mu- 
tual .  credit,  a  loss  accruing  afler  the 
bankruptcy  of  the  assured,  against  pre- 
miums of  the  same  and  other  policies 
due  before  the  bankruptcy  from  the  as- 
sured, who  was  himself  his  own  insur- 
ance broker  in  effecting  those  policies. 

775 

7.  Neither  can  he  set  off  returns  of  pre- 
mium upon  voyages  not  complete  before 
the  bankruptcy.  ib, 

S.  Although  the  underwriter  must,  upon 
the  conclusion  of  the  adventure,  neces- 
sarily become  debtor  to  the  assured,either 
for  a  loss  or  a  return  of  premium.  Glen- 
nie  V.  Edmunds.  ib. 


INTEREST  OF  MONEY, 

jind  see  Mortgage. 

1.  No  interest  given  on  affirmance  of  a 
judgment  on  a  replevin-bond.  Anony- 
mous, 30 

2.  Interest  allowed  on  affirmance  of  a  judg- 
ment on  a  contract  to  make  good  to  the 
acceptor  of  a  bill,  so  much  money  as  the 
dividends  of  a  bankrupt's  estate  should 
fall  short  of  the  amount  of  the  bill.  Fur- 
longe  V.  Rucker.  250 

3.  Interest  allowed  on  the  affirmance  of  a 
judgment  obtained  for  the  balance  of  a 
merchant's  account,  and  for  interest  on 
that  balance.     Hammel  v.  Abel,        298 

4.  Interest  allowed  upon  the  affirmance  of 
a  judgment  for  goods  sold  and  delivered, 
which  were  to  have  been  paid  for  by  a 
bill,  the  bill  not  having  been  given. 
MiddUton  v.  Gill.  ib. 

5.  Interest  is  not  allowed  upon  the  affir- 
mance of  a  judgment  merely  for  money 
lent.  346 

6.  But  interest  is  allowed  upon  the  affir* 


mance  of  a  judgment  for  the  balance  yf 
an  account  for  money  lent  and  for  in- 
terest upon  the  advances,  where  the 
Plaintiff,  as  bankers,  have  been  in  the 
habit  of  charging  it.      Gvjyn  v.  Godby. 

Page  346 

7.  No  interest  on  affirmance  in  error  of  a 
judgment  on  a  bail  recognizance  in  the 
King's  Bench.    Anonymous,  723 

8.  Interest  given  on  affirmance  of  a  judg- 
ment on  a  promise  to  give  a  mortgage. 
Anonymous.  876 

JOINT  TENANTS, 

And  see  Fines  and  Recoybries,  Amend- 
.MENT  OF,  3.    Distress,  I. 

JOINTENANCY  IN  CHATTELS, 
&f  Trover,  1. 

JUDGMENT, 

1.  An  averment  of  a  judgment  obtaiacd 
against  A,  B.  is  not  proved  by  evidence 
of  a  judgment  against  A*  B,  and  CB. 
Readshaiv  v.  Wood,  13 

2,  A  young  man  gave  bills  for  the  amouot 
of  a  gaming  debt;  and  when  they  were 
due  he  renewed  them  with  the  then 
holder,  and,  for  the  last  bills,  when  due, 
he  confessed  a  judgment.  The  Court 
would  not  set  aside  the  judgment,  unles 
he  could  affect  the  holder  of  the  billi 
with  notice,  but  permitted  him  to  try 
that  fact  in  an  issue.    George  v.  Simdg. 

683 
JURISDICTION, 

See  Court  Martial.      Court  or  Re- 
quests.   Navy. 

JURY, 
See  Trial.  2. 


LACHES, 
See  Bill  of  Exchange^  2,    Negligence. 

LAND. 
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LAND,  SALE  OF, 

See  Purchaser. 

LANDLORD  AND  TENANT, 

See  Use  and  Occupation,  1.  Tenant 
AT  Will,  1,  3.  Trees,  1.  Lease,  1. 
Pleader,  V.  6.  7.  Distress,  1, 2,  8. 
Covenant,  3,  4,  5,  6.  Foundling 
Hospital,  1.  Re-entry,  1,  2, 8.  As- 
sumpsit, 1.  Action  upon  the  Case,  4. 

LARCENY. 

A  banker's  clerk  enters  a  fictitious  sum  in 
the  ledger  to  the  credit  of  a  customer, 
and  tells  him  he  has  paid  that  sum  to  his 
account;  and  on  the  faith  of  it  obtains 
from  the  customer  his  check  on  the 
bankers,  which  the  prisoner  pays  to 
himself  by  bank-notes  from  the  till,  and 
enters  in  the  waste-book  a  true  account 
of  the  check,  drawer,  and  notes,  as  paid 
to  '*  a  man.''  This  was  held  a  felonious 
taking  of  the  notes  from  the  till.  The 
King  V.  Hammon,  Pstge  804 

LEASE, 

And  see  Trees,  1.  Covenant,  8,  4, 5,  6. 
Distress,  1, 2, 8.  Variance,  1.  Mesne 
Profits.  Re- entry,  2,  8.  Action 
UPON  the  Case,  4. 

A  lease  rendering  rent  clear  of  landlord's 
property-lax  is  good  as  a  lease  rendering 
the  same  rent  subject  to  a  deduction 
thereout  of  the  property^ax.  Tinckler 
V.  Prentice,  549 

LETTERS, 
And  see  Evidence.  IV.  1,  2,  8,  4. 

LIBEL, 
See  Slander,  1. 

LICENCE   TO  SAIL  WITHOUT 
CONVOY, 

See  Convoy,  1, 2,  8,  4, 5, 6. 


LICENCE  TO  TRADE. 

1.  Under  a  licence  to  a  British  merchant, 
by  name,onbAalf  of  himself  and  others, 
to  export  to  P.  and  to  import  a  cargo 
thence,  an  alien  enemy  may  lawfully  be 
interested  in  the  export  cargo  as  well  as 
in  the  import  cargo.  Feise  v.  BeU.  Page  4 

2.  If  a  merchant,  British  by  domicile,  and 
two  neutral  merchants,  his  partners,  ex- 
port goods  from  London  to  an  hostile 
port  under  a  licence  granted  to  their 
broker  on  behalf  of  several  British  mer- 
chants, and  insure,  although  the  neutrals 
become  enemies  before  action  brought, 
the  broker  may,  upon  a  loss  incurred, 
maintain  an  action  against  the  under- 
writers to  recover  the  value  of  the  joint 
interests  of  the  three.  De  Tastet  v.  Tbjr- 
lor.  283 

8.  A  licence  to  import  direct  from  any 
port  in  Norway,  or  to  sail  in  ballast  fronti 
any  port  North  of  the  Scheldt  to  any  port 
in  Norway,  and  in  either  case  to  import 
from  thence,  authorizes  by  the  first 
clause  a  sailing  from  a  British  port, 
whether  North  or  Sotah  of  the  Schekk, 
to  fetch  the  cargo.  Le  Chetnintmi  v. 
Pearson.  867 

4.  If  a  licence  to  trade  be  limited  in  du- 
ration to  a  certain  day,  and  the  vessel 
have  not  completed  her  voyage  before 
the  licence  expires,  it  is  incumbent  on 
the  Plaintiff  to  prove  that  such  due  dili- 
gence has  been  used  by  the  master  of  the 
vessel,  that  the  adventure  is  still  protect- 
ed within  the  spirit  of  the  licence.  Free* 
landv.  Walker.  478 

5.  But  if  there  has  been  no  default  in  the 
conduct  of  the  vessel,  the  licence,  though 
expired,  still  protects  the  adventure  till 
its  completion.  481 

6.  A  voyage  legalized  in  its  commence- 
ment by  a  Ucence  for  four  months 
which  expire  during  the  voyage,  may 
be  legally  finished,  if  special  circum- 
stances, not  in  the  power  of  the  licensed 
person  to  control,  clear  of  firaud  and 

laches 
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lacbe»  6n  bit  part,  liare  prDtraotect  tlie 
voyage.  Page  483 

7.  Bui  it  19  incumbent  Ml  the  SMured  lo 
prove  the  special  circumstances.         ib. 

8.  It  n  not  necessary  that  the  ultimate  port 
of  discharge  of  ■  licensed  ship  should  be 
specified  in  her  clearance  from  Great 
Britain.     I^epin ».  Carmac.  ib. 

9.  If  ao  alien  enemy,  commorant  here 
utider  the  King's  Ucence  to  reside  here, 
pnrchasea  goods  for  exportatioo,  the  ex- 
portation thereof  by  him,  after  hit  IL- 
ceoce  (o  reside  has  ceased,  is  Dot  pro- 
tected by  a  licence  to  trade,  also  ob- 
tained after  his  licence  to  reside  ha^ 
ceMedi  and  eutborizing  the  exportattoii 
of  tbe  identical  goods  by  B.  and  K.  or 
Mh&r  BritUh  merchants.  Wariftg  v. 
Scott.  605 

10.  A  Ucence  to  trade,  which  is  to  expire 
oa  a  cmain  day,  will  protect  tbe  ad- 
Tcature  beyond  that  d«y>  if  it  be  pro- 
tracted by  CTcntB  which  tke  liceneed 
paMy  cbimot  control.  7 1 7 

U.  Andtbatt  evenUioiigh  the  cargebe 
Ml  iUpp«d  tiU  cfler  the  Ueeoc*  li  ex- 
pired, ill. 

13.  And  where  a  homeward  cargo,  itiip- 
pbl  witbont  laches  after  the  licence  ex- 
piro^  Vas  through  perils  of  the  sea, 
neeessarily  unladen  in  the  course  of  the 
T<^age,  and  destroyed  by  fire  on  shore, 
-held  tbat  tbe  licence  prolect»l  a  cargo 
of  Ibe  specified  goods,  substituted  for  the 
catigo  burnt.     Siffkit  v.  Glover.         ih. 

LIEN, 

A^  tee  ConsioHon  and  Cohsionec,  1,  2. 
Atto'bijkt,  5.  6.     RsPLsviK,  3,     Te- 

llANT  AT  Win- 

A  broker  purchasing  goods  for  his  Princi- 
pe without  ibeir  knowledge,  adds  lo 
the  terma  of  purehase  Wtlich  the  piriaci- 
(mIb  had  agreed  to,  a  guaranty  by  bim- 
aelf  of  their  bilU.  The  goods  irere  de- 
-livered  to  tbe  broker ;  the  principals 
tKcalwe  ba»kn^>tst    tleH  thM  tbe  bro- 


ker could  neither  detain  the  goods  as 
upon  a  stoppage  in  trantitti,  nor  had  any 
lien  on  them  for  the  money  be  had  paid 
on  his  guaranty.  Gnrnty  t.  Skarp. 

Page  243 

UFE  INSURANCE, 
See  Iridbakcb,  III.  5; 

UMITATION  OF  ACTIONS 
Tenant  id  tall  din  leavings  isaiic  in  tail  a 
grand  daughters  feme  covertjlbegnod- 
daughter  dies  covert,  tearing  issue  in  tail 
two  sons  infants,  tbe  ^cr  attains  tbe 
age  of  21  years  and  dies,  the  youo^r 
attains  bb  age  of  SI,  and  14  yean  after 
sues  out  a  writ  of  fome^ea  in  tbe  dt- 
Bceuder :  Held  that  be  ta  barred  by  tbe 
sUtute  31  Jec.  1.  c.  la  CotttrtU  t. 
Duttim.  896 

LOCOS  PENITENTI^ 

Set  MOHIY  HftD  AHD  KBCftTBll,  3.  5.     Ik- 

svfuHCi,  UI.  8, 3, 4. 

LORDS  ACT. 
See  InsoLVEIVT. 


M 

MM.1C10US  ARREST. 
In  an  aetio*  lor  a  malicrous  arrest  tbe  Plii> 
tiff  can  recover  no  damages  Gjr  extn 
costs,  nor  any  danagea  wolesa  mslicx  be 
proved,  of  which  tbe  noa-prosflD^  *f 
tbe  first  action  is  not  of  itself  evidence. 
Sinclair  V.  Eldnd.  1 

MALICIOUS  PROSECUTION. 
If  a  Plaintifi*  declares  IbA  tbe  Defendsnt 
malicionsly  aod  without  probable  cause 
preferred  an  indictment,  setting  it  fortb, 
the  averment  is  proved,  if  some  chargn 
in  the  indictme^  were  maliciou^y  tn^ 
without  probable  cause  preferred,  il- 
though  there  were  good  ground  for 
otbet* 
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others  of  the  chargei  preferred.      lUed 
V.  Taylor.  Page  616 

MARKtt. 

1.  A  prescription  for  toll  in  respect  of 
goods  sold  by  sample  in  a  market,  and 
afterwards  brought  into  the  city  to  be 
delivered,  cannot  be  supported.         530 

2.  Whether  toll  of  goods  sold  in  a  market 
can  be  due  from  the  seller,  quare.        ib. 

3.  A  claim  of  toll-thorough  cannot  be  sup- 
ported without  shewing  a  beneficial  con- 
sideration moving  to  the  person  of  Whom 
it  is  claimed.     Hill  v.  Smith.  ib. 

MASTER  OF  A  SHIP,  HIS  AU- 
THORITY, 

See  Demurrage,  1,  % 

MEMORIAL, 
See  Annuity,  3. 

MESNE  PROFITS. 

1.  In  trespass  for  niestie  profits  upon  a 
plea  of  the  general  issue,  evidtence  is  not 
admissible  that  the  Plaintiff  had  accept- 
ed the  rent  of  the  premises  for  thfe  tii^e 
in  dispute,  and  had  agreed  to  waive  the 
costs  of  the  ejectment  Doe,  on  the  De- 
tniKeof  Hill,  y.  Leo.  459 

2.  Semble,  that  a  tenant,  whose  under- 
tenant retains  the  possession  afler  the 
term,  is  not  liable  for  mesne  profits.  Per 
Mansfield,  C.  J.    Siirne  v.  Richardson. 

720 

MILITARY  AUTHORITY, 
SeeAxbky,  1,2,3,4. 

MISNOMER, 
Sie  Practice,  U.  6, 7. 

MIXTURE  OF  PROPERTY, 
&e  Trover,  3. 

MONEY  HAD  AND  RECEIVED, 
And  see  Bankrupt,  III.  1. 


1.  Wfaer^the  Plaintiff,  wboWf»  hot  an 
anthorized  anny  agent,  negotiated  the 
sale  and  puiffliase  of  a  cofoniiitoion  be- 
tween G,  C.  and  the  Defendant  at  a 
pi*ice  aboYe  that  allowed  by  his  majesty '» 
regulations,  and  the  Defendant,  who 
was  purchaser  of  the  conlniissioD,  after 
having  paid  a  sum  exceeding  the  regu- 
lation price  to  6.  C,  retained  88<.,  the 
remainder  of  the  pricie  agreed  tifion,  with 
directions  from  G.  C,  to  pay  it  osret  to 
the  Plaintiff  for  hi!  agency,  whibh  b^ 
promised  the  Haintiff  to  do :  Held  that 
the  Plaintiff  could  not  recover  against 
the  Defendant  the  38/.  as  money  bad 
and  received  to  his  use,  for  he  could  not 
be  in  a  better  situation  than  &.  C,  and 
by  48  G.  S.  c.  15.  #.  lOD.  G.  C.  could 
hot  have  recovered  beyond  the  regtlla- 
tion  price.  Davis  v.  Edgar.        Page  Gii 

2.  A  Plaintiff  who  by  the  DeTendant's  au- 
thority lays  illegal  bets  in  the  Defendant's 
name,  and  losings  pays  them  withoat  a 
subsequent  express  direction  so  to  do, 
cannot  recover  from  the  Defendant  llie 
am6unt  of  the  money  so  paid.  Qt^oii  v. 
Dilly.  165 

3.  The  Plaintiff  having  paid  a  premium 
on  an  illegal  bet  on  a  future  event  Wkdt 
with  the  Defendant,  claimed,  before  Ihe 
risk  was  determined,  to  be  allowed  to 
prove  as  a  debt  under  a  commission  of 
bankrupt  which  bad  afterwards  issued 
against  the  Defendant,  th'e  Amount  of 
the  premiums,  but  wtt  refused  by  Uk 
commissioners.  The  (!ottiniiyif1«M  iVeihg 
afterwards  superseded,  the  PlliffnCf^ 
after  the  tisk  deCermiried,  %}kA  ihe 
bankrupt  to  recover  back  the  i^feMhiftis 
ivithout  ftirther  notice:  Held  that  tfce 
chim  made  upon  Ate  a«ifde6s  Was 
sufficient  n6tice  to  the  DefeMsM  oP 
the  Plaihtiff^s  intentfon  to  feddnd  the 
IHegal  contract.    BuM  v.  WMt.      890 

4.  The  Def<^ant  having,  fbr  ii^driB^  a 
debt,  i^en  lih  iriddrienfeni  6f  the  bflls 
of  lading  of  tmstin  e^r|;d^,  Whicti  wfas 

void 
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▼Old  because  made  after  an  act  of  bank- 
ruptcy committed  by  tfafe  indorser^  ef- 

■  fected  for  his  own  zccoxkiffi  an  insurance 
on  the  cargoes;  and  a  loss  happenin:^:, 
he  recovered  against  the  underwriters 
on  a  count  averring  interest  in  the  as- 
signees of  the  indorser,  then  a  bank- 
rupt :  Held  that  the  assignees  could  not 
recover  over  this  money,  as  had  and  re- 

.  ceived  by  the  Defendant  for  their  use. 
Grant  v.  Hill.  Page  380 

5.  A  person  who  deposits  in  the  hands  of 
a  stakeholder  a  sum  as  a  wager  on  the 
event  of  a  boxing-match  between  him- 
self and  another,  may,  after  committing 
a  breach  of  the  peace  by  fighting,  re- 
cover back  his  deposit  from  the  stake- 
holder^ having  demanded  it  before  it 
was  paid  over.    Smith  v.  Bickmore,  474 

MONEY  PAID. 

!•  If  a  carrier,  by  mistake,  delivers  to  B. 
goods  consigned  and  sold  to  C,  and  B. 
appropriates  the  goods,  and  the  carrier 
CD  demand,  without  action,  pays  C. 
their  value,  the  carrier  may  recover  it 
against  B.  as  money  paid  to  B.'s  use. 

189 

3.  But  not  as  the  price  of  goods  sold  and 
delivered  to  B.    Broxun  v.  Hodgson,    ih, 

MORTGAGE, 
And  see  Covenant,  5. 

1.  If  a  mortgagee  recovers  possession  of 
the  mortgaged  premises  under  a  judg- 
ment in  an  undefended  ejectment,  the 
Court  has  no  jurisdiction  to  restore,  on 
payment  of  the  debt,  interest,  and  costs, 
the  possession  to  the  mortgagor,  who 
has  not  appeared.  887 

3.  But  if  the  recovery  is  had  against  a 
tenant  of  the  mortgagor,  the  Court  will 
set  aside  the  judgment  and  let  in  the 
mortgagor  to  defend  as  landlord,  that 
he  may  be  in  a  condition  to  apply  to  the 
Court  to  stay  proceedings  on  the  terms 


of  the  statute.    Doe  on  Demise  of  TM 
V.  Roe,  Page  887 

MUTINY  ACT, 
See  Armt. 
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NAVIGATION  ACTS, 

And  see  Insurance,  I.  4,  5,  6. 

It  is,  under  15  Car.  2.c.  7.  s,  6.,  illegal  to 
export  manufactures  the  produce  of 
Europe,  from  the  Cape  of  Good  Hope  to 
any  port  to  the  Eastward  in  his  ma- 
jesty's possession.  Nor  is  the  operation 
of  that  act  suspended  by  the  order  in 
council  of  12th  ApHl  1809,  or  Ist  Oc- 
tober  1811.     Gray  v.  Lloyd.  137 

NAVY. 

An  action  lies  against  the  commander  of 
a  ship  of  war  who  takes  the  bullion  of  a 
private  merchant  on  board,  for  not 
safely  keeping  and  delivering  it.  Hodg- 
son V.  Fullarton,  787 

NEGLIGENCE, 

And  see  Fine,  Practice  op  Levying,  9. 

An  attorney  having  omitted  to  perfect 
certain  fines,  in  obedience  to  the  rule 
of  Court  of  Trinity  term  52  G,  3.,  the 
Court  granted  an  attachment  against 
him,  with  costs  of  the  application  made 
at  the  instance  of  the  cyrographer. 
Gruggen  v.  White,  881 

NEUTRAL, 

See  Licence  to  trade,  2,     Insurance, 

III.  6. 

NOTICE. 

See  Bill  gi-  Exchange,  4.  6.  Eject- 
ment, 3.  Bankrupt,  III.  3.  Pur- 
chaser, 7. 

NUDUM 
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NUDUM  PACTUM, 
See  Agrbbmkmt,  1, 3* 

NUSANCE, 
And  dee  Action  upon  thb  Cass,  3. 

The  Court  would  not  decide  the  question 
whether  the  GcHden^Utne  Brewery  were 
a  nusance  within  6  (?•  1.  c.  18.  upon  a 
motion  to  set  aside  judgment  confessed 
to  them.    Brown  v.  Holt.       Page  587 


o 


OCCUPANCY. 

1.  Mere  prior  occupancy  of  land,  how- 
ever recent,  gives  a  good  title  to  the  oc- 
cupier, whereupon  he  inay  recover,  as 
Plaintifi^  against  all  the  world,  except 
such  as  can  prove  an  older  and  better 
title  in  themselves.     Ctuteris  v.  Cowper. 

547 

ORDERS  IN  COUNCIL. 

Of  19  April  1809.  {Cape  of  Good  Hope.) 

139 
Of  10  Oct.  1811.  [Cape  qf  Good  Hope.) 

141,  145 

ORIGINAL  WRIT, 

See   Fines,    Amendment    of,    13.    27. 
Amendment,  3. 

OUTLAWRY, 
And  see  Practice,  I.  2. 

1.  Error  in  fact,  assigned  to  reverse  an 
outlawry,  that  the  Defendant  was  be- 
yond seas,  is  not  answered  by  shewing 
that  he  went  beyond  seas  to  avoid  the 
Plaintiff's  process.  691 

3.  The  Court  will  reverse  an  outlawry,  for 
a  common  law  error,  <m  motion,  upon 
the  same  terms  to  which  the  Defendant 
Vol.  IV. 


would  have  been  entitled,  if  he  bad 
sued  out  hb  writ  of  error.       Pftge  691 

3.  The  bail  to  be  put  in  by  the  DefendanI 
upon  reversing  an  outlawry,  are  bail  in 
the  original  suit.  ti. 

4.  Add  their  recognizance  is  in  the  alter- 
native, to  pay  the  condemnation  money, 
or  render  the  Defendant.  Hesee  v. 
Wood.  ih. 


PARLIAMENT, 
See  Privilege.    Bail,  I.  1. 

PARTICULARS,  BILL  OF, 
See  Bill  of  Particulars. 

PARTNERS, 
See  Goods  sold  and  dbliybred,  2.    CoN" 

SIGNOR  AND    CONSIGNEE,   1,  2.      BANK- 
RUPT, 111.  2. 

PAVING  RATE, 
See  Foundling  Hospital. 

PAWNEE, 
See  Freigbt,  2.    Consignor  and  Con- 

SIGNEE,  I,  2. 

PAYMENT, 
See  Bill  of  Exchange,  5. 

PEER, 
See  Privilege  of  Parliament,  2. 

PENAL  ACTION, 
See  Evidence,  II.  3.     Usury,  1, 2* 

PETITIONING  CREDITOR, 
See  Bankbupt,  1. 1.    Evidence,  IL  4. 
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'  •  I 

Of  the  form  of  action,  and 

Joinder 

'' 

(tfaaioni. 

■ill. 

QftUpanieilhereto. 
When  pariicuiar    matters 

mas    ^ 

■  IV. 
V 

pkaAd. 
qfurtainiy  in  pleading. 
Of  Ike  manner  qf  pleading 

ral. 

in  gene- 

VI. 

QftilU. 

VII. 
VIII. 

Qf  atrpitttuge. 

What  cured  by  verdici. 

PLEADER,  III. 

■  jind  tee  VtiACTicE.  III.  1,  2. 
If  one  of  two  partners  is  an  infant,  the 
holder  of  a  bill  accepted  by  both  part- 
ners may  declare  oti  it  as  accepted  by 
tbe  adult  only  in  tlie  names  of  both  ; 
and- if  the  Defendant  pleads  in  abate- 
ment (bat  ibe  other  partner  ought  also 
1»  be  suei),  the  Plaintifi'  may  reply  his 
iofaocy,  aid  it  is  no  departure.  Sitr- 
geu  V.  Merrill.  Page  468 

PLEADER.  V. 
And  tee  Variance,  1. 

I.  A  plea  justifying  an  arrest  by  a  private 
person,  on  suspicion  of  felony,  must 
iihcw  the  circumstances,  from  which 
the  Court  may  judge,  whether  the  sus- 
picion were  reasonable.  30 

S.  Acliun  of  false  imprisonment :  the  Bc- 
fcndBnts  pleaded  that  before  tbe  time 
when,  &c.  certain  persons  unknown 
had  forged  receipts  oa  certain  forged 
dividend  warrants,  and  received  the  mo- 
ney purporting  to  be  due  in  respect 
thereof  in  bank  notes  of  the  Bank  of 
England,  amongst  wliieh  was  a  note  for 
HW/.,  which  was  a^erwards  exchanged 
there  for  other  notes,  and  amongst  them 
one  (or  mi.,  the  date  and. number  of 
Hfhich  was  afterwards  altered;  that  after- 
'  Wards,  and  a  little  before    the  time 


when,  &a  Plaintiff  m>  ouptciixn^ 
possessed  of  the  altered  rkole,  and  did, 
in  B  ntspicitmi  imoMnar,  dispOK  of  tbe 
same  to  wie  A.  B.,  and  after,  and  be- 
fore tbe  time  when,  &c.  i*  a  aiMpidma 
nmner  departed  md  left  fi^Jowl  and 
went  to  Scotland,  and  there  contiouerf; 
wheKopdil  Defimdants  had  icnonable 
caoK  tS'  suspect,  and  did  supeot,  tbit 
Ptaintiffhad  forged  tbe  aaid  teeripts, 
wberenpon  Defendants  gently  laid  tbeir 
hands  on  Plaintifli^  and  carried  to  md 
detained  in  a  ga/A  in  Scotland,  in  order 
tbat  he  might  be  conveyed,  by  a  war- 
rant to  be  issued  by  a  justice  of  the  coun- 
ty of  Middletei,  to  be  dealt  with  accofd- 
ii^:  to  law  :  Held  that  this  plea  was  too 
geiKral  on  demurrer  ;  for  it  is  necessa- 
ry to  fhew  in  pleading  tbe  causes  of 
suspicion  in  certainty,  in  order  thai  the 
Court  may  judge  of  theiT  reasoni- 
blenessr  and  using  tbe  term  autpidous 
wiU  net  aid  what  is  necessary  to  be 
averred.     Mvre  r.  Kaye.  Page  30 

3.  Whether  a  Defendant  justifying  an  ar- 
rest in  Scotland,  as  made  on  su^icim 
of  a  felony  committed  here,  mntt  shew 
that  the  law  of  Scotland,  as  well  as  tbe 
law  of  England,  warranted  such  arral. 
qnxre.  ifc 

4.  Or  wbelher  the  Defendant  shewing  by 
his  plea  an  arrest  made  in  Scotland, 
which  if  made  in  E^latut  would  be 
warranted,  it  does  not  lie  on  the  Fliio- 
tiff  suing  in  England  to  reply  that  by 
the  law  of  Scotland  tbe  arrest  was  not 
warranted,  quare  Ace.  per  Chambrt,  i. 

Of. 

5.  In  Oisumpitil  it  is  sufilcjent  if  the  decb- 
raiion  shews  so  much  of  the  ierms  be- 
ne&cisl  to  the  Plaintiff  in  a  coottact,  u 
cmnprefaendi  the  point  for  tbe  Dcft» 
dant's  failure  in  which  the  Fliintifl' 
sues.     Coiterell  v.  Otf.  m 

6.  In  debt  for  rent,  the  tenant  may  plodr 
as  to  part,  tbat  he  has  paid  Uudlwd') 
propnty  tax  to  that  amount,  in  re^> 
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of  the  rent  due  to  the  Plaintiff  claimed 
by  the  declaration,  aAer  he  has  in  fact 
paid  the  tax*  Page  549 

^.  It  is  not  enough  to  plead  that  the 
Defendant  was  on  the  premises  at  and 
a  short  time  before  sun-set  on  the  rent 
day,  ready  to  pay^  without  averring 
that  he  was  there  Jong  enough  before 
sun-set  to  have  counted  the  money. 
Tinekfer  t.  Prentice.  ib. 

VI. 

1.  In  trespass,  if  the  Defendant  justify  as 
Plaintiff  in  a  suit  in  an  inferior  court, 
under  mesne  process  of  that  court,  he 
must  allege  in  his  plea  that  the  cause  of 
action  arose  within  the  jurisdiction, 
otherwise  the  Plaintiff  may  demur. 
Evans  v.  Munckky.  48 

PLEDGE, 
See  Freight,  2.     Pawnee. 

PLURALITIES. 

1.  If  a  clerk,  having  a  benefice  with  cure 
of  souls,  takes  another  benefice  with  cure 
of  souls  of  Ibe  value  of  8/.,  he  thereby 
vacates  the  former.  831 

3.  Where  an  act  of  parliament  creates  a 
new  parish  church  and  rectory,  and  di- 
rects that  the  bishop  shall  confer  a  certain 
prebend  on  the  rector,  and  that  the  pre- 
bend shall  remain  united  and  annexed 
to  the  rectory  for  ever,  this  is  not  such 
an  appropriation  of  the  rectory  to  the 
prebend  as  makes  it  an  appropriate  be- 
nefice Within  the  Stat.  21  H.  8.  c.  13. 
8.  31.,  and  tenable  with  another  bene- 
fice having  cure  of  souls.  ih. 

3.  So,  though  another  act  speaks  of  the 
rectory  as  inseparably  annexed  to  the 
prebend*  Brazen  Nose  College  v.  The 
Bishop  of  Salisbury,  ib, 

POSSESSION, 
See  Ejectment.     Occupancy. 


POWER, 
And  see  Copthold,  4. 

1.  A  power  to  trustees  wtth  the  codtent 
of  the  cestui  ^e  trusts,  testified  by  writ- 
ing under  their  hands  and  seals  attested 
by  two  or  more  credible  witnesses  to 
make  sale  of  lands,  is  not  wdl  pursiMd 
if  the  attestation  be  only  sealed  and  de« 
livered  in  the  presence  of  the  two  wit- 
nesses. By  three  against  MansJiM  C. 
J.  P^  SIS 

2.  And  an  attestation  added  after  many 
years,  witnessing  the  signing,  sealing^ 
and  delivery  at  the  time  of  making  the 
deed,  will  not  supply  the  defect.  By 
three  against  Mtxrujield  C.  J.  Wrigki  y. 
Wakeford.  \b. 

PRACTICE. 

I.  Relative  to  process. 
II.  Arrest,  detainer,  bail,  and  appear- 
ance. 

III.  Pleadings  and  bill  ofpttrticulars. 

IV.  Trial,  inquiry,  and  evidence. 

V.  Judgment,  and  reference  to  the  prO" 
thonotary* 

VI.  Execution. 

VII.  Staying  and  setting  aside  proceed- 

ings. 
VIII.  Costs. 

IX.  Waver  qf  irregularity. 
X.  Writ  of  error, 
XI.  Of  motions.  ^ 

I. 

1.  To  obtain  a  distringas  it  must  be  sworn 
that  the  Defendant  is  believed  to  keep 
out  of  the  way  to  avoid  service  of  pro- 
cess.    Scott  v.  Gould.  166 

2.  The  affidavit  of  service  of  a  summons, 
made  in  order  to  move  for  a  distringas, 
must  set  forth  the  tenor  of  the  summons 
served.    Hill  v.  Wilkinson.  619 

3.  There  is  no  other  mode  of  proceeding 
against  two,  of  whom  one  ik  abroad,  and 
the  other  will  not  appear  for  hiro»  but 

3  O  2  appears 
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appears  for  himself  only,  than  by  pro- 
ceeding to  outlawry  against  him  who  is 
abroad.  Goldsmith  v.  Levy.  Page  299 
4.  Summons  and  English  notice  to  appear 
at  the  return  of  the  writ  being  from 
JEasterrdny  in  one  month  is  bad.  Ingle 
V.  Trotter.  751 

H;  if /li  «w  Affidavit  TO  hold  to  bail. 
Sail,  IV.  2.  Ejectment,  3. 

r 

V  If  bail  justify  without  the  observation 

■  q{  the    counsel  instructed   to   oppose 

ih^,  the  Court  will  not  require  them 

to  come  up  again  and  justify  de  novo. 

Hawknuv.  Wilson.  666 

%  A  party  csiUed  on  to  shew  cause,  may 
.  oppose  thje  rule  in  person,  or  by  a  new 
attorney,  without  notice  to  the  other 
party  of  the  order  to  change  his  attor- 
ney.   Lovegrove  v.  Dymond.  669 

9.  If  a  Defendant  who  pays  the  debt  and 
\0U  costs  to  the  sheriil*  in  lieu  of  bail» 
und^r  43  G.  3.  c.  46.,  puts  in  bail 
above,  who,  being  excepted  to,  render 
him  instead  of  juftifying,  the  Plaintiff 
is  sot  entitled  to  receive  out  of  court, 
under  s.  2.,  the  money  so  deposited,  ib, 

4.  But  the  Defendant  may  in  such  case 
receive  back  his  deposit.       Harford  v. 

Harris.  ib. 

5.  If  a  guardian  is  changed  pending  an 

action,  the  fact  ought  to  be  stated  by  an 

entry  on  the  record.      Duties  v.  Lock' 
ett.  765 

6.  If  a  Defendant  sued  by  a  wrong  name 
appears  and  perfects  bail  by  his  right 
name  without  identifying  himself  as  the 
person  sued  by  the  other  name,  the 
Plaintiff  may  treat  the  bail  as  a  nullity, 
and  attach  the  sheriff.  Rex  v.  the  She- 
riff  of  Suffolk.  818 

7.  Or  he  may  wave  the  variation  of  the 
Defendant's  name,  at  his  own   option. 

ib. 

III.  And  see  V.  I.  Costs,  V.  I.  Bill 
OF  Particulaiis,  1. 
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1.  The  plea  of  non  assumpsit  to  a  declara- 
tion in  debt  may  be  treated  as  a  nulli- 
ty.    IBrennan  v.  Egan.  P^  164 

2.  The  pleas  of  npw  est  factum  and  tender 
are  inconsistent,  and  cannot  be  pleaded 
together.      Orgill  v.  Kemshead.       459 

3.  Where  a  declaration  waft  delivered  to 
a  prisoner  in  gaol,  and  indorsed  with 
notice  to  plead  in  eight  days,  a  plea 
pleaded  before  the  declaration  vas  filed, 
is  good.     Fraas  v.  Paravicint.         554 

4.  But  judgment  having  been  signed 
for  want  of  a  plea,  and  the  Defendant 
having  taken  part  in  the  exe<mtion  of  a 
writ  of  inquiry,  and  fmal  jodginent  be- 
ing signed  :  Held  that  the  Defendant 
came  too  late  to  take  advantage  et  it. 

ib. 

5.  A  lessee  cannot  plead  to  covenant  for 
rent,  an  assignment  and  tender  by  the 
assignee.     Orgill  v.  Kemshead.        642 

6.  The  Court  will  not  grant  a  rule  to 
quash  an  insensible  plea.  The  Plaintiff 
may,  at  his  own  peril,  sign  judgment 
Thomas  v.  Smithies.  668 

7.  A  Defendant  who  is  served  with  pro* 
cess  and  notice  of  declaration  both  on 
the  retum«day  of  the  writ,  may  treat 
the  de  Jfiiration  and  notice  as  a  nullity. 
Pope  V.  Turner.  818 

IV.  And  see  Bill  of  Exchange,  3,  4. 
Damages,  I.  Inquiry,  Writ  of,  1. 
Bankrupt,  III.  3. 

I.  The  Court  will  not,  upon  motion,  give 
leave  to  examine  an  attesting  witness 
to  a  deed  upon  interrogatories,  and  to 
give  such  examination  in  evidence  st 
the  trial,  on  the  ground  that  he  is  inca- 
pable, through  illness,  of  attending  in 
person,  and  that  he  is  not  likely  to  reco- 
ver so  as  to  be  able  to  attend  ;  notwith* 
standing  it  also  appears,  by  the  affidavit, 
that  the  Defendant  had  at  one  time  ad* 
mitted  the  execution  of  the  deed  ;  nor 
will  the  Court  on  these  grounds,  grant  a 
rule  for  dispensing  with  the  attendance 

of 
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of  such  witness  at  the  trial.  Jones  v. 
Brewer.  Page  46 

S.  If  the  attesting  witness  cannot  be  found 
to  make  affidavit  of  the  execution  of  a 
warrant  of  attorney,  the  attesting  .wit- 
ness must  be  accounted  for  by  affidavit, 
before  the  Court  will  admit  secondary 
evidence.     Waring  v.  Bowles.  132 

8.  The  Court  will  compel  the  production 
by  a  Defendant  of  an  unstamped  agree- 
ment in  his  custody,  to  which  the  Plain- 
tiff's claim  to  be  parties  in  interest, 
upon  the  instance  of  the  Plaintiffi»,  in  or- 
der that  they  may  get  it  stamped.      157 

4.  Although  the  Plaintiff  be  not  an  in- 
strumentary  party.  ih. 

5.  And  although  the  PlaintifTs'  interest  no 
otherwise  appears  than  upon  their  own 
declaration,  which  proves  a  claim,  but 
not  an  interest.  ib. 

6.  Semble,  that  the  Court  would  by  attach- 
ment compel  a  Plaintiff  to  prodnce 
deeds.     Bateman  v.  Philips.  ib, 

7.  The  Courts  will  not  at  a  Plaintiff's  in- 
stance compel  the  production  of  an  in- 
strument to  be  stamped  which  is  in  the 
hands  of  the  Defendant,  and  to  which 
the  Plaintiff  is  neither  an  instrumentary 
party  nor  a  party  in  interest.  Taylor 
V.  Osborne,  MS.  case.  159 

S.  The  rule  restraining  the  production  of 
instruments  to  the  application  of  a  party 
named  therein,  was  much  too  strict ;  for 
suppose  a  person,  though  no  party  to 
a  deed,  took  an  estate  by  way  of  remain- 
der, he  had  nevertheless  a  strong  inter- 
est in  the  deed,  and  was  entitled  to  com- 
pel the  production.  IGl 

9.  A  copyholder  claiming  an  interest  may 
obtain  an  inspection  of  the  court  rolls 
without  proving  an  interest.  162 

10.  Upon  suggestion  that  a  rule  for  a  spe- 
cial jury  has  been  obtained  for  the  pur- 
pose of  delay,  the  Court  would  not  dis- 
charge the  rule,  but  directed  the  cause 
to  be  tried  by  a  special  jury  within  tlie 
term.  470 


1 1.  It  is  discretionary  in  tlie  Court  to  grant 
or  to  continue  a  rule  for  a  special  jury. 
Bloxam  v.  Brown.  Page  470 

12.  New  trial  is  not  a  matter  of  right,  and 
may  be  restrained  to  one  point.  Htcl- 
chinson  v.  Piper.  555 

IS.  New  trial  not  to  be  granted  on  the 
mere  affidavit  of  the  one  party  contra* 
dieting  the  witnesses  on  the  other  side. 
Feise  v.  Parkinson.  640 

14.  The  Court  will  compel  a  Defendant  in 
covenant  on  a  deed  which  he  holds,  to 
produce  it  to  the  plaintiff  for  the  pur- 
poses of  the  cause.  666 

15.  It  differs  not  that  the  Plaintiff  seeks  for 
inspection  for  the  purpose  of  discover- 
ing some  defect  in  the  deed.  King  v. 
King.  ib. 

16.  Two  days  notice  of  motion  for  a  new 
trial  to  be  given  to  the  judge  who  tried 
the  cause.     Rule  cf  Practice.  721 

17.  If  the  leading  counsel  at  nut /»rtu#  takes 
one  line  of  case,  contrary  to  the  opinion 
of  his  junior  counsel,  the  Court  will  not 
permit  the  junior  counsel  to  obtain  a 
new  trial  upon  the  ground  that  he  was 
prepared  with  evidence  to  support 
another  line  of  ca<)et  which  his  leader 
repudiated.    Pickering  v«  Dawstm.  779 

V.  And  see  Damages,  Ejbctmbnt,  3. 

1.  A  demand  of  a  plea  made  before  the 
rule  to  plead  is  given,  will  not  entitle 
a  Plaintiff  to  sign  judgment  after  the  rule 
expired,  as  for  want  of  a  plea.  Hewii 
V.  Palmer.  51 

2.  Whether  judgment  for  a  sum  of  mo- 
ney awarded  by  an  award  reducing  a 
verdict,  can  be  entered  before  the  day 
on  which  the  payment  of  the  sum  is.a- 
warded,  qu.   Callard  v.  Paterson.  .  319 

3.  But  execution  ought  not  to.  be  had  for 
it  before  the  day  of  payment.  ib, 

4.  Notice  must  be  given  to  the  Defen4ai)t 
of  the  prothonotary's  appointment  to 
compute  principal  and  interest  on  a  bill 
of  exchange.  Branning  v,  Paterson.  487 

5.  A 
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5.  A  Defendant  who  moves  for  costs  for 
not  proceeding  to  trial,  cannot  have 
judgment  as  in  case  of  a  nonsuit  for  the 
same  default.     Clark  v.  Simpson. 

Page  591 

6.  If  the  PlaintifTdies  after  verdict  for  the 
Defendant,  and  the  Defendant  does  not 
enter  up  judgment  within  two  terms  after 
the  verdict,  the  Court  have  no  authority 
to  permit  it  to  be  entered  up  afterwards^ 
nunc  pro  tunc.     Copley  v.  Day  ^        702 

VI.  See  Foreign  Attachment,  1. 

VII.  And  see  Dbfbazance. 

1.  A  consent  indorsed  on  a  judge's  sum- 
mons binds  neither  party,  unless  the  or- 
der be  drawn  up  and  served  pursuant 
thereto.    Joddrel  v. .  253 

9.  The  Court  will  relieve  a  party  from  the 
terms  of  filing  no  bill  in  equity,  if  the 
evid^ce  of  an  answer  in  equity  is  ne- 
cessary to  attain  the  justice  of  the  case. 
QrimHone  v.  Bell,  258 

3.  )f  a  plaintiff,  for  the  sake  of  costs,  deli- 
vers a  declaration, and  afterwards  accepts 
from  the  Defendant  a  sum  which  was 
<^red  to  him  before  declaration,  he 
shall  have  costs  only  up  to  the  time  of 
the  PlaindfT's  first  offer.  Sawbridge  v. 
Cortpell.  255 

4-  The  Court  will  not  stay  proceedings  in 
an  action  for  the  escape  of  a  certificated 
bankrupt  taken  in  execution,  and  re- 
leas^ed  b^  the  sheriff  upon  production  of 
his  certificate.  Sherwood  v.  Benson,  631 

y  Tlie  Court  will  not,  after  a  Plaintift' 
has  obtained  judgment  and  possesssion 
in  an  undefended  ejectment,  without 
collusion,  and  has  sold  part  of  the  pre- 
piises,  and  transferred  the  possession,  let 
in  a  ]andk>rd  to  defend,  from  whom  his 
tenants  had  concealed  the  ejcctjment. 
Goodiitle  v.  Badtitle,  820 

6.  llic  Plaintiff  being  indicted  for  felony, 
sued  a  banker  for  money  the  Plaintiff 
>iad  paid  him,  which  was  surmispd  to 


be  the  produce  of  the  felony ;  the  Court 
on  application  will  stay  the  proceediogs 
until  afler  the  trial  of  the  indictment 
Deakin  v.  Praed.  Page  835 

7.  Upon  a  motion  to  set  aside  an  eject- 
ment and  restore  the  possession  upon 
payment  of  the  rent  due,  and  costs,  the 
rent  must  be  calculated  only  to  the  last 
rent-day,  not  to  the  day  of  computing. 
Doe  on  demise  of  Harcourt  v.  Roe.  883 

8.  A  defendant  executor  against  whom  a 
judgment  had  been  signed,  and  who  had 
a  good  legal  defence,  having  refused  e- 
quitable  terms  of  compromise,  the  Court 
denied  him  the  indulgence  of  setting 
aside  ihe  judgment  and  permitting  him 
to  plead.  Anonynums.  885 

VIII.  And  see  Cost,  V.  1.;  and  PaAcrics, 
VII.  3.,  and  V.  4. 

1.  Setnble  that  no  action  will  lie  for  costs. 
Fry  v.  Malcolm.  705 

2.  A  Defendant  is  not  to  be  holden  to  bail 
for  costs.  ibf 

IX.  See  III.  3. 

X.  And  see  Interest  of  Money.     Prac- 
tice, II.  2. 

1 .  Neglect  to  deliver  paper  books  in  error 
punished  by  payment  of  costs.  Johuon 
V.  Prescote.  147 

2.  If  th^  Plaintiff,  after  obtaining  a  verdict 
in  ejectment,  sues  out  a  writ  of  habere 

facias  possessionem  without  waiting  to 
tax  his  costs,  the  Defendant's  writ  of  er- 
ror will  not  operate  as  a  supersedeas. 
Doe  on  demise  if  Messiter  v.  Dynlcy.  289 

XI.  And  see  IV.  16. 

1.  A  party  called  on  to  shew  cause  may 
oppose  the  rule  in  person,  or  by  a  oev 
attorney,  without  notice  to  the  otba 
party  of*  the  order  to  change  his  attor^ 
ney.    Lovegrove  v.  Dymond.  669 

2.  If  cause  is  shewn  against  a  rule  in  the 
6rst  instance,  the  counsel  who  obtains 

6      .  the 
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the  rule  bat  a  repTy  in  support  of  his 
rule.    Anon^cns,  PAge  690 

3.  If  a  party  obtaining  a  rule  do  not  choose 
to  proceed  on  it,  the  other  party  cannot 
compel  him.  Doe  on  demise  qf  Harcowt 
V,  Roe,       ,  883 

PRESCRIPTION, 
See  Market. 

PRESENTATION, 

See  Pluralities. 

PRIVELEGE  OF  PARLIAMENT, 
And  see  Bail,  1. 1. 

1.  To  an    action  of  trespass  against  the 
Speaker  of  the  House  of  Commons,  for 
forcibly,  and,  with  the  assistance  of  arm- 
ed soldiers,  breaking  into  the  messuage 
of  the  Plaintiff  (the  outer  door  being 
shut  and  fastened,)  and  arresting  him 
there,  and  taking  him  to  the  Tower  of 
London,  and  imprisoning  him  there ;  it 
is  a  legal  justification  and  bar  to  plead, 
that  a  parliament  was  held,  which  was 
sitting  during  the  period  of  the  trespasses 
complained  o{\  that  the  Plaintiff  was  a 
member  of  the  House  of  Commons ;  and 
that  the  House  having  resolved  "  that  a 
certain  letter,  &c.  in  Cohbctt's  Weekly  Rc" 
gister,  was  a  libellous  and  scandalous  pa- 
per, reflecting  on  the  just  rights  and  pri- 
vileges of  the  House,  and  that  the  Plain- 
tiff, whohad  admitted  that  the  said  letter, 
&c.  was  printed  by  his  authority,  had 
been  thereby  guilty  of  a  breach  of  the 
privileges  of  that  House ;"   and  having 
ordered  that  for  his  said  ofiepce  he  should 
be  committed  to  the  Tower,  and  that  the 
Speaker  should  issue  his  warrant  accord- 
ingly ;  the  Defendant,  as  Speaker,  in  ex- 
ecution of  the  said  order,  issued  his  war- 
rant to  the  Serjeant  at  Arms,  to  whom 
the  execution  of  such  warrant  belonged, 
to  arrest  the  Plaintiff,  and  commit  him 
to  the  custody  of  the  Lieutenant  of  the 


Tower ;  and  issued  another  warrant  to 
the  Lieutenant  of  the  Tower  to  receive 
and  detain  the  Plaintiff  in  custody  du* 
ring  the  pleasure  of  the  House;  by  vir- 
tue of  which  fu-st  warrant  the  Serjeant  at 
Arms  went  to  the  messuage  of  the  Plain- 
tiff, where  he  then  was,  to  execute  it ;  and 
because  the  outer  door  was  fastened,  and 
he  could  not  enter,  after  audible  notifi- 
cation of  his  purpose,  and  demand  made 
of  admission,  he,  by  the  assistance  of  the 
said  soldiers,  broke  and'  entered  the 
Plaintiff's  messuage,  and  arrested,  and 
conveyed  him  to  the  Tower,  where  he 
was  received  and  detained  in  custody, 
under  the  other  warrant,  by  the  Lieu- 
tenant of  the  Tower.     Burden  v.  Abbot, 

Page  401 
2.  It  lies  on  the  Plaintiff  to  discpver  whe- 
ther the  Defendant  be  entitled  to  the 
privilege  of  peerage ;  and  although  he 
may  have  often  waived  the  privilege, 
that  will  not  make  it  regular  to  sue  him 
by  common  process.  Fortnam  v.  Lord 
Rokeby,  668 ' 

PROCEEDINGS,  staying  and  teiiing 

aside. 

See  Practice,  VII. 


PROCESS, 
See  Practice,  I. 

PROMISE, 

See  Agreement.     Consideration.    As- 
sumpsit. 

PROMISSORY  NOTES, 
See  Bills  of  Exchange. 

PROMOTIONS. 

1.  Mr.  Serjt.  Peckwell  changed  hi«  panic 
to  Blosseu  132 

2.  Sir  Vicaty  Gihbs  knight  appointed  a 
judge  of  the  Court  of  Common  Pleas. 

451 

PROPERTY 
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PROPEETY  IN  CHATTELS, 
See  Trover.  I. 

PROPERTY  TAX, 
See  Covenant,  3, 3.  Lease,  I.  Pleader, 

V.  6,  7. 

•••»•-  PURCHASER.  • 

1.  If  the  vendor  of  an  estate  by  auction 
does  not  shew  a  clear  title  by  the  day 
specified,  the  purchaser  may  recover 
back  his  deposit  and  rescind  the  con- 
tract; without  waiting  to  see  whether 
the  vendor  may  ultimately  be  able  to  es- 
tablish a  good  title  or  not.        Page  334 

3.  A  purchaser  is  not  bound  to  accept  a 
doubtful  title.  ib. 

3.  Where  it  was  an  objection  to  a  title 
that  it  was  doubtful  whether  the  wife  of 
m  party  to  a  deed  thirty  years  old  was 
barred  by  that  deed  of  her  dower,  it 
was  not  answered  by  proving  at  the  trial 
that  she  was  then  dead,  such  proof  not 
having  been  before  given.  ib. 

4.  It  is  a  sufficient  objection  to  a  title  that 
a  person  under  whom  the  vendors  claim, 
hdd,  during  his  seisin  of  the  estate,  a 
newly  created  office  under  the  crown, 
(that  of  commissioner  of  Dutch  proper- 
ty,) in  which  he  was  directed  by  statute, 
to  pay  Uie  surplus  {after  certain  charges 
answered)  of  the  proceeds  of  certain 
sales  into  the  Bank  of  Englatid,  there  to 
remain  subject  to  such  orders  as  the 
king  in  council  should  give  thereon,  and 
that  his  accounts  with  the  crown  were 
yet  unliquidated.  ib, 

5.  The  lapds  of  every  person  who  has  re- 
ceived money  belonging  to  the  crown, 
or  for  which  he  is  accountant  to  the 
crown,  are  liable  to  an  extent  under  the 
sUt.  13  Eliz.  c.  4.  Per  Mansfield  C.  J.  ib. 
And  at  common  law  also.  Per  Heath 
J.     Wilde  V.  Forte.  ib. 

7.  Notice  of  an  incumbrance  to  a  convey- 
apcer  who  peruses  a  title  on  behalf  of 
one  party,  is  not  notice  to  another  pur- 


chaser on  whose  bdnlf  the  an 
veyancer  afterwards  prepares  i  e 
ance.  h 


Q 

QUIET  ENJOYMENT, 
See  Cotbnant,  4. 


R 

RACE, 


See  MoNBT  had  and  receivii 

RATE, 
See  Foundling  Hospital,  1 

RECOGNIZANCE, 
See  Bail.     Interest  op  Mom 

RECOVERY, 
See  Fine. 

RECTORY, 
See  Pluralities. 

RE-ENTRY. 

1.  A  right  of  entry  cannot  be  res 
a  stranger  to  the  estate.  Doe  o 
qf  Barber  v.  Lawrence. 

2.  A  lessor  who  has  a  right  of 
reserved  on  breach  of  a  coTemn 
underlet,  does  not,  by  waiving  b 
try  on  one  underletting,  lose  1 
to  re-enter  on  a  subsequent  undc 

3.  Nor  by  waiving  his  right  to  it* 
a  breach  of  covenant  to  repair, 
waive  his  re-entry  on  a  subscqai 
of  repairs.  Doe,  leseee  qfBm 
Bliu. 

REFERENCE 

See  Arbitration.  - 

REG 
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REGISTER* 
See  Ship's  RECistRY. 

REGUUE  GEN£RALES» 
See  Special  Juet,  1.     Fine,  Peactics 

OF,  8. 

REGULATION  PRICE, 
See  Monet  had  and  received,  1. 

RENT. 
See  Covenant,  5.      Practice,  VII.  7. 

REPAIRS,      . 
And  see  Re-entry,  S. 

I.  The  landlord  of  a  house  demised  under 
a  wrtUen  agreement,  may  recanrer  against 
his  tenant  in  an  action  for  use  and  occu- 
pation, the  rent  accruing  after  the  pre- 
mises are  burnt  down,  and  no  longer  in- 
habited by  the  tenant.  Baker  v.  HoUp* 
taffel.  Page  46 

3.  And  though  the  tenant  covenants  to 
repair,  fire  excepted,  and  upon  the  pre- 
mises being  burnt  down,  ofifers  to  sur- 
render his  lease,  equity  will  not  relieve 
him.  HoUpzaffel  v.  Baker.  18  Ves,  1 16 


REPLEVIN, 
And  see  Distress. 

1.  If  Defendant  in  replevin  avows  on  a 
contract  for  116/.  rent,  and  prove  a  de- 
mise at  I5s.  an  acre, amounting  to  111/., 
it  is  a  fatal  variance.  329 

3«  The  righU  between  party  and  party 
are  paramount  to  the  rights  between 
one  of  the  parties  and  his  attorney,    ib, 

3.  Therefore  where  one  party  owing  rent 
had  obtained  a  verdict  on  a  variance, 
and  had  become  insolvent,  the  Court 
permitted  the  avowant  to  amend  and  to 
pay  the  costs  of  the  former  trial  into 
court,  as  a  fund  for  payment  of  his  rent, 
in  derogation  of  the  Plaintiff's  attorney's 
lien.    Broxon  v.  Sayce.  390 


RESIGNATIONi^  '  ' 
Mr.  Justice  Lawrence  rengna.    Page  453 

RETAINER, 
See  ExEcuTOB,  !• 

RETURN  OF  PREMIUM* 
See  Insurance,  IV. 


SALE  OF  LAND, 

See  PUECHASEE. 

SALE  BY  SAMPLE, 
Ste  Maeret. 

SALE  OF  GOODS,  WHBRE  COM 

PLET?,  ,         [ 

See  Teovee,  9. 

SET-OFF, 

See  Insueance,  VI.  1.  Costs,  IV.  !•• 
'  Bankeupt,  III.  S. 

SHERIFF, 
And  see  Escape,  I.  Execution,  1* 
If  the  assignees  of  a  bankrupt  ckin  fooda 
taken  in  execution,  and  the  udgtuee^ 
and  the  Plaintiff  in  the  exequtioB  toth 
refiise  to  indemnify  the  AcriiS  the 
Court  win  mterfere  to  protaot  him.  ttmc 
George  ▼.  Birch.  M5 

SHIP, 
&e  Sn  I  p's  iRxGisTET. 

SHIPS  REGISTRY, 

And  see  EvroENcs,  II.  5. 

I.  A  registry  is  not  a  document  required 

by!  the  law  of  nations  ■§  exprcstive  ^-  a 

ship's  national  character..  Li  Cheminmi 

▼.  Person.  M7 

9.  It  seems  that  an  arerment  that  A.  ia 

the  sole  owner  of  asbip«  to  acertaindajt 

is 
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ifl  not  HgfftwiA.bf  evidence  thai  he  ex- 1 
fcnlod  a  lyll  of  ask  of  a  |MHrt»  heiim  dmt  I 
day,  and  that  od  that  day  the  reqaiutes 
4i  the  regiit^  adi  were  complied  with. 
V.  JSt.  Barbc  Page  768 


• » 


SLANDER. 

Ab  action  magr  be  maintained  for  words 
written,  for  which  an  action  could  not 
be  maintained  if  they  were  merdy 
apohea.  Tk^rky  v.  LordKerry,        355 

£0LI»ER8, 

iSw  Army. 

BOUCITOR, 
See  Attorney,  3, 4. 

SOUTH  SEA  COMPANY. 

It  it  no  infraction  of  the  monopoly  of  the 
Sonuh  Sea  Qnnpaiy  to  send  home  from 
the  South  Seas,  in  a  ship  of  war,  dollars 
the  proceeds  of  an  adrenture  to  South 
AfMrkOf  sent  out  in  another  ihipnamed 
and  licensed  by  the  company.  787 

SPECIAL  JURY, 

&tf  PaACTlCE,  IV.  10, 11. 

No  oaute  to  be  tried  by  a  special  jury  in 
Middlemx  or  London  unless  the  rule  for 
a  special  jury  shall  be  served,  and  the 
tfawe  marked  in  the  marshars  book  two 
Ays  before  the  adjournment  Regula 
€kmrali$,  JYin.  T.  53  G.  3.  601 

STAMPS, 
&e  ETHMiNca,  in.  Feloky,  2. 

STATUTE,  CONSTRUCTION  OF. 

If  it  be  doubtfcl  whether  a  statute  decla- 
ring an  instrument  or  contract  void, 
ahal)  be  eoostmed  as  making  it  voidable 
only,  another  dause  of  the  sane  act,  in- 
,  flicting  a  penalty  for  entering  into  such 
a  contcact  is  a  dear  te«t  that  it  is  ipso 
facto  void.     Cye  v.  FeUon.  876 


STATUTE  OF  FRADDS» 
SeeFsAVDa. 

STATUTB  OF  UMITATIOKS^ 
See  ListiTATiosi  or  Actioki. 

STATUTES  died  arcammaki  901. 


Edw.  L 

13.  ell.    (Arrest.)  P^60 

Edw  S. 

25.  9t.5.  c.  17.     (Arrest.)  i 

Hem.  8. 

4.  c.  8.    (Privile^  of  Parliament)  411 

21.  c.  7.    (Felooy.)  W 

Sl.i^lS.    (PluraUUea.)  8SL)M 

33.C.L    (False  tokeaa.)  » 


5.  e.  4.  s.  96.    (Apprentice.)  K^ 

«.  41.  (Avoiding  indentura.]  879 

1S.C.90.    (EodeaiasUcml  leases.)      SO 

Jac.  1. 
21.  e.  16.    (Limitation  of  actions)    ^ 

21.  e.  19.  $.  8.    (Bankrupt)  408 

Car.  2. 
12.  e.  18.  «f.  3. 10. 13.  &  14.     Nsfigatkn 
act.)  146.$56 

12.  c.  18. 1.  14.     (Navigation  act  Azora] 

856 

15.  c.  7.  s.  6.      (Navigation  act  Cape  rf 

Good  Hope.)  137.145. 

17.  c.  8.  s.  1.    (Jud^ent.)  8B5 

22.  k  23.  c.  9.  f.  136.     (Coats.)  100 

Wm.  &  Mary. 

3.  &  4.  c.  9.  s,  5.      (Robbing  lodgings.) 

954.^0 

Akne. 
4.  c.  16.  s.  12.    (Bond.)  m 

9.  c.  21.     (South  Sea  Coaipany  )       789 

Geo.  1. 
6.C.  la    (Nosance.)  SK 

7.  c.  31.  9.  1.    (Bankrupt.)  211 

Geo.  2. 
2.  c.  23.    (Attorney's  bill. )  W 

ic. 
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Geo.  2. 
2.  r.  25.  (Stealing  draas.)  P^  277. 280 
2.  c.  36. 9.  8.    (Ship's  articles.)         169 
5.  c.  SO.  <f •  22, 28*     (Pdtitioniiig  credi- 
tor.) 201 
7.4:.  20.    (Mortgage.)                      .887 
12.  c.  13. 1.  Jk    (Attome/s  bill.)        193 
25.  c.  24.          (JBirffitntgAaifi  Court  of  Re- 
quests.) 150 
dQ.  e.  24.  f .  1 .    (False  pretences.)        265 
31.0.10.^.24.    (Forging  Wilis.)        277 
c.  11.    (Apprentice.)                    879 
32.  c.  28.  s.  1 .    (Arrest.)                     609 

Geo.  3. 

1 1,  c.  19.    (Irregular  distress.)  563 
17.C.26.    (Annuity.)          323.347.352 

31 .  c.  39.  8.  6.    (Ship's  articles.)  159 

34.  c.  68.     (Ship's  registry.)  769 

34.  c.  96.     (Foundling  Hospital.)  635 

35.  c,  63.  s,  13.    (Insurance  stamp.)  169. 

173.  331 
35.  c.  80.  s.  21.    {ThUck  G>mniis8ioners.) 

337 
41.C.11.    (Mutin)ract)  77 

41.  c.  39.    (Forgery.)  302 

42.C.  90.    (Militia.)  72 

43.  c.  44.  s.  2.  (Affidavit  for  Bail  Bank- 
notes.) 231 
43.  c.  20.  (Mutiny  act)  77 
43.  c.  46.  (Arrest  without  probable 
cause.)  191. 669 
43.  c.  46.  (Money  in  lieu  of  bail.)  ih, 
43.  c.  57.  ss.  1.  4,  6.  8.  (Conyoy.)  181 
43.  c.  84. «.  10.  (Ecclesiastical  leases.)  349 
44.C.98.    (Forging  sUraps.)               300 

46.  c.  65.  t,  115.   (Property  tax.)  57. 105 

47.  c.  14.  {Birmingham  Court  of  Re- 

quests.) 151 

48.  c.  15.  f.  21.    (Mutiny  act)  78 
48.  Iff.  15.  <•  100.    (Safe  of  commissions  in 

the  army.)  63 

48.  r.  111.  1.6.    (Local  Militia.)  71 

48.  c.  149.    (Stamps.)  20 

49.  c.  12.     (Mutiny  act)  7^ 
49.  c.  17.    {Cape  qf  Good  Hope.)  1 37 146 
49.  c.  60.  s.  1.    (Navigation  act  Importa- 
tion.)               634. 856.  863.  864 


49.  c.  121.  f.  la         (N^tioe  of  dkpmiiig 

Commisiioii.)  F^lSl.  74M 

49.  c.  121.  9. 14.    (Bankrupt)  397 

49.  c.  121.  s.  17.    (Bankrupt)     90.461. 

8M 
51.  c.  124.    (Distringas.)  99» 

51 .  c.  125.    (Insolvent  act.)         460.  854 
53.  c.  17.  f.  34.    (Mutiny  act)  77 

53.  c.  141.  f.  2.    (Annuity.)  354 

STAYING  AND  SETTING  ASIDE 
PROCEEDINGS, 

See  PaAcncB,  VIL 

STOPPAGE  IN  TRANSITU, 
Sec  LiBN,  1. 

SURETY, 
See  Bond. 


T 

TENANTS, 
See  Landlord  amd  Tihaht. 

TENANT  IN  COMMON, 

See  JoiNT*TBNANTS. 

TENANT  AT  WILL. 

1.  Ifan  agreement  be  made  ioletpremites 
so  long  as  both  parties  like,  reaening  a 
compensation  accruing  ^e  die  in  diem, 
and  not  referable  to  a  year,  or  any  ali^pot 
part  of  a  year,  it  does  not  create  m  bold* 
ing  from  year  to  year,  but  a  tenancy  at 
wiU,  strictly  so  called.  128 

2.  And  though  the  tenant  has  expended 
money  on  the  improvement  of  the  pre* 
mises,  that  does  not  give  him  a  term  un« 
til  he  is  indemnified.  Richardson  r. 
Langri^.  ih. 

TIME. 

See  Limitation  of  Actions.    Licbnce. 
TO  Trade,  4. 6,  7,  8. 10, 11, 12. 

TITHES, 
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•,.:,;..),.•;; 'i.t-.MTITHES,'- 

i   .  ■  ' 

tbt  ^ims  AND  REcovEttiEs,  Amendment 
V*  -  OP;  8.  11; 

"T^'    '     ^'      TITLE,  * 

^Pleader,  VL    Purchaser,  1, 2, 3«  4, 
S,    Bankrupt,  UL  d|  4, 5* 

TOLL, 

See  Market. 


''•, 


•     .  TREES. 

1.  By  an  expqption  of  ''all  trees,  woods, 
coppice,  wood*grounds,  of  what  kind  or 
growth  soever,"  apple-trees  are  not  ex- 
cept^-    '  PftgeSlG 

8.  A  fanner  who  raises  young  fruit-trees 
for  filling  up  his  lessor's  orchards,  is  not 
entitled  to  sell  them.    Per  Heath  J.    ib. 

3.  Otherwise  of  a  nurseryman  by  trade. 
Per  Heath  J,     Wyndham  v.  Way,       ih, 

TRESPASS, 

And  Bee  Pleader,  IV.  and  VI.  Army,  1. 
Arrest,  1.  Privilege  of  Parliament, 
1.  Mesne  Profits,  1.'  Distress,  1. 
AssavlTj  1«  . 

TRLAL, 
'  *  "        And  9ee  Special  Jury. 

1.  If  afler  indictment,  arraignment,  the 
jury  charged,  and  evidence  giVen,  on  a 
capital  oflence,  one  of  the  jurymen  be- 

.  comes  incapable  through  illness,  of  pro- 
ceeding to  verdict,  the  Court  of  oyer 

'  and  terminer  may  discharge  the  jury, 
and  chiSLrge  a  fresh  jury  with  the  prison- 
er, and  convict  him.  309 

2.  But  ianhle  that  the  prisoner  shall  be 
again  allowed  his  challenge  to  each  of 
the  eleven  former  jurymen.  Bex  v.  Ed- 
wards,  ib, 

TROVER, 
And  tee  Bill  of  Exci^ange,  7. 

1.  J.  F.  advised  the  Plaintiffi  that  he  had 
remitted  to  them  1969  dollars,  consigned 
to  Laycock.  Laycock  received  4700 
dollars,  and  pledged  the  bill  of  lading 
to  the  Defendant,  who  received  the  price 
of  the  dollarii  at  the  Bank  of  England, 


where  thej  were  deposited  for  Sjafe  cus- 
tody,-tm  a  sale  of  tbem  to  the  bank: 
iield,  1^.  That  the  letter  was  a  saffident 
apprbpnatloii  of  the'doUars  to  the  Plain- 
ttffi.  S.  That  the  Ptainttfli  and  Defend- 
ant were  not  jokit-tenanti  or  tenants  in 
commoQofthedoIIarB.  3.  That  although 
no  specific  dollars  had  been  severed  for 
the  Flaintiif,  yet,  as  the  Defendant  had 
converted  all  the  Platntlff's,  and  all  his 
own,  trover  would  lie  for  the  PlainlifTs 
share.  4.  That  although  the  dollars  re- 
mained in  the  same  unaltered  custody, 
yet  the  delivery,  by  the  Defendant,  of 
the  bill  of  lading,  which  was  the  symbol 
of  them,  and  the  receipt  of  the  value, 
was  a  conversion.  Jackson  ▼•  Anderson, 

P*ge24 

3.  The  Defendants  contracted  to  sell  to  K, 
50  hogsheads  of  sugar  called  double 
loaves,  at  100^.  per  cwt.,  to  be  delivered 
free  on  board  a  British  ship :  K,  sold  to 
the  Plain tifFby  the  same  description, and 
the  Defendants  ^assented  to  the  re-sale, 
the  sugar  not  having  been  delivered  or 
weighed :  Held  that  the  Plaintiff  could 
not  recover  for  it  in  trover  against  the 
Defendants,  the  first  vendors.  Austin  v. 
Craven,  644 

3.  A  calico  printer  is  entitled,  af\er  hiving 
discharged  his  head  colourman,  to  the 
book  in  which  that  servant  has  entered 
the  processes  for  mixing  colours  during 
bis  service,  although  many  of  the  pro- 
cesses were  the  invention  of  the  head 
colourman  himself.  Makepeace  v.  Jack- 
son. 779 


V 

VARIANCE, 

And  see  Judgment,  I.  Replevin,  1. 
Covenant,  3.      Ship's   Registry,  2. 

UsURYi  3. 

The  Defendant's  tenancy  of  land  in  F,  al 
a  certain  rent,  was  alleged  as  the  con- 
sideration of  his  promise  to  manage  it 

in  a  husband-like  manner.    The  land  for 

which 
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which  the  rent  was  reserved  was  in  F. 
and  C.  This  was  held  to  be  a  fatal  va- 
riance in  stating  the  consideration  of  the 
promise.    Pool  v.  Court.        Page  700 

V£NIK>R  AND  VENDEE, 
Ste  Trovbi,  2. 

VENUE, 

tSee  Fines,  Amendment  of,  17.  37. 
Action  on  the  Case,  3. 


u 

UMPIRE, 
See  Arbitration,  1.     Evidence,  III.  3. 

USE  AND  OCCUPATION, 
And  see  Repairs. 
The  landlord  of  premises  deniised  under  a 
written  agreement,  may  recover  against 
his  tenant  in  an  action  for  use  and  occu- 
pation, the  rent  accruing  afler  the  pre- 
mises are  burnt  down,  and  no  longer  in- 
habited by  the  tenant.  Baker  v.  HoUp* 
taffelL  45 

USES, 
See  Devise,  II.  3. 

USE,  RESULTING, 
See  Covenant  to  stand  seised. 

USURY. 

l.The  Defendants  discounted  for  JB.  a 
bill  post-dated  16  days,  and  gave  in  lieu 
thereof,  not  money,  but  a  bill  drawn  by 
B.  and  accepted  by  A.  for  JB.'s  accom- 
modation, which  the  Defendants  then 
held,  having  before  discounted  it  for  B., 
and  which  then  had  seven  days  to  run. 
Within  those  seven  days  £.  gave  up 
that  bill  to  A.f  who  destroyed  it.  The 
Defendants  having  allowed  no  rebate  on 
this  bill,  held,  that  in  an  action  for  usury 
this  might  be  averred  as  a  loan  of  the 
amount  of  the  bill  discounted,  lent  on 
the  day  when  the  bill  given  in  lieu  could 


have  been  enforced  by  the  DefendanU. 

Page  810 
3.  Under  a  count  for  usury  in  discounting 
two  bills  in  the  powession  of  B.,  one  c^ 
which  is  described  as  drawn  by  B.  on  s 
certain  person,  to  wit,  John  K.,  it  is  a  Al- 
tai variance  if  the  bill  produced  appears 
to  be  drawn  on  Abraham  K.  Huichm' 
son  V.  Piper,  ib. 


w 

WAGER^ 
See  Money  had  and  received,  3,  3,  5. 

WARRANT  OF  ATTORNEY, 

And  see  Practice,  IV.  2.  Fines  and  Rb^ 
covbries.  Amendment  of,  I.  6.  Same, 
Practice  of,  1. 

A  warrant  of  attorney  confessed  by  a  De« 
fendant  in  custody,  is  good,  if  an  attor- 
ney on  his  behalf  is  present,  though  he 
is  a  total  stranger  to  the  Defendant,  ^od 
is  introduced  by  the  Plaintiff's  attomeyf 
who  refused  to  remain  on  the  spot  m 
sufficient  time  for  the  Defendant  to  pro- 
cure  the  attendance  of  his  own  attorney^ 
who  lived  in  a  distant  part  of  the  town. 
Osborne  v.  Davis,  797 

WASTE, 

See  Action  upon  the  Case,  4.  Rb-bntrt, 

3,4. 

WILL, 
See  Devise.    Copyholp,  4. 

WITNESS, 
See  Evidence,  I. 

WORDS, 

See  Slander. 

WORK  AND  LABOUR, 
See  Bankrupt,  II.  1.    Assumpsit,  1. 


YEARLY  CONTRACT,  131, 132. 


END  OF  THE  FOURTH  VOLUME. 
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